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This article seeks to identify the most reliable sources of statistical information about
the workings of the personal injury litigation systemin the United Kingdom (UK), to
present their principal datain clear, straightforward and accessible form, and to
subject themto critical analysis. These figures provide the basis for aninitial
examination of the claim that a damaging compensation culture has developed in the

UK in recent years.
INTRODUCTION

At atime when the persond injury litigation system is attracting renewed attention —
dimulated above dl by dams of acompensation culture — attempts at serious evaduation are
undermined by the lack of up-to-date Satistical information about its workings. In the UK
there has been no comprehensive empiricd investigation of the syssem since the time of the
Pearson Roya Commission (1978)? and the persond injury survey conducted by the
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Oxford Centre for Socid Legd Studies (“the Oxford survey”).3 A subsequent study
undertaken for the Civil Justice Review was very smdl-scale and paid disproportionate
attention to tried cases as opposed to out-of-court settlements, disqudifying it asardiable

source of empirical evidence about the persond injury litigation sysem asawhole.*

The purpose of the current article isto present in smple and ble form some basic
facts about the modern persona injury litigation system in the UK, drawing upon the most
reliable data sources that are available. In the first part of the article (* Sources’), we identify
three key sources of Satigicad information about claimsin tort, explaining how their datais
assembled and giving a brief overview of what we can learn from them, focusing on data
relating to the number and cot (including the lega cost) of claims. In the second part
(“Anaysis’), we consder trends in these data over time, seeking to identify the mgjor
factors that may have influenced claims frequency and average clams costs. An important
ulterior god isto give a least a preiminary evaduation of the contention that both the number
and the cost of claims have been driven to record levels. If the figures bear this out, it would
lend support to those who consider the UK to be gripped by a compensation culture,® and
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undermine the Government’ s view thet, athough the compensation culture is amyth, the

public’s erroneous belief that it exigts resultsin red and costly burdens.®
SOURCES

Three sources relaing to tort clams are examined in outline and their main findings
summarised. These sources are, firdly, the data supplied in recent years by the
Government’s Compensation Recovery Unit concerning the total number of daims made for
persond injury each year; secondly, actuariad anayses based on over amillion clamsand
produced for successve reports commissioned by the Association of British Insurers; and
findly, the detailed figures collated in relation to dinica negligence dams made againd the
Nationa Hedlth Service. A diginguishing feature of dl three sources of information isthat
they are founded upon a very wide Statistical base.

COMPENSATION RECOVERY UNIT STATISTICS

Since 1990, the Compensation Recovery Unit (CRU) has administered the scheme
which enables the state to recover from tort damages any socid security benefit paid as a
result of a relevant accident or disease.” An essentid part of this scheme is that dl
compensators must provide prompt natification to CRU of any dam for persond injury
made againg them. As a result CRU presently holds the most comprehensive and reliable
data on the number of current persond injury clams? It is a potentialy rich source of

® The Government’ s view, following the conclusions of its Better Regulation Task Force in Better
Routes to Redress, Cabinet Office Publications, London, 2004, underlies the curious provisions of the
current Compensation Bill, introduced in November 2005, which simply reiterates the current test of
breach of duty in negligence (clause 1), and then establishes a framework for the regulation of claims

management services.

"The Unit was established by the Social Security Act 1989 and administers the scheme now provided
for by the Social Security (Recovery of Benefits) Act 1997.

81t also records annual numbers of settlements, but thisinformation is currently of limited use because

thereis a considerable element of double-counting of interim and final compensation payments.

3



information about various aspects of the tort sysem which hitherto has received little
attention, partly because only some of the information gathered has been made public.

However, there are particular difficultiesin usng the statistics which relate to dlaims made
before 2000. They were not mede widdly available and thar full details reman unknown
outsde of CRU. In addition, until 1997 benefits could not be recovered from damages
awards of £2,500 or below, and compensators were not required to report claims that fell
within this category. As aresult the Department of Socia Security (DSS) estimated that half
of dl the daims made were not reported a al.® Therefore the earlier figures, where
avalable, reved only part of the compensation picture. It was only in October 1997 that the
exemption for smal payments was removed and the reporting requirement extended to
cover dl cdlams, no matter how smal. By contrast with these earlier figures, those for current
clams are very accurate because the rate of compliance with the increased reporting
requirement is very high. This is partly because standardised procedures have now been
built into the clams handling procedures of the insurers and other bodies who, in practice,
condtitute the red defendantsin tort claims.

Table 1: Total Number of Claims Natified Since 2000 (Source: CRU)

Y ear Number

2000/2001 735,931

2001/2002 688,315

2002/2003 706,697

2003/2004 770,243

2004/2005 755,875

° DSS, Memorandum of Evidence to the Social Security Select Committee (1995) HC 196, para40.



From table 1it can be seen that the number of claims has increased only by three per

cent in the lagt five years. The more detailed figures in the below tables reved that not dl

types of injury have reflected this smdl increase. In particular, it is notable that accident

clams have actudly declined, and it is the subgtantid rise in clams for disease that accounts

for the overdl increase.

Table 2: Number of Accident Claims Notified Since 2000 (Sour ce: CRU)

Number of Notifications of Accident Claims

Medical | Employer Public M otor Other Total
00/01 10,980 97,675 94,000 401,740 7,815 612,120
01/02 9,773 97,004 100,663 400,434 6,252 614,126
02/03 7,973 92,915 109,441 398,870 6,347 615,546
03/04 7,109 79,286 91,177 374,740 4,874 557,186
04/05 7,196 77,765 86,966 402,892 4,463 579,282

Table 2 revedsthat in the past five years there has been afive per cent fdl in the overal

number of accident clams. Whereas the number of motor claims has remained remarkably

gable, dinical negligence daims havefdlen by 34 per cent employers ligbility by 21 per

cent, and public liability by seven per cent. Motor claims comprise dmost 70 per cent of the

totdl.

Table 3: Number of Disease Claims Notified Since 2000 (Source: CRU)

Number of Notifications of Disease Claims

Medical

Employer

Public

M otor

Other

Total

00/01

11

121,508

1,883

17

392

123,811




01/02 6 73,550 326 11 296 74,189

02/03 4 90,427 341 22 357 91,151
03/04 12 211,924 276 21 824 213,057
04/05 9 175,737 281 32 544 176,603

The number of natifications of disease daims has fluctuated widely. Numbers dropped
by over a quarter in the three years to 2003, but in the next year daims more than doubled.
Although they again declined last year, they were gill 42 per cent higher than five years
previoudy. An explandion for this isgiven in the andyds section in the second part o this
article.

Overall Number of Claims Before2000

In the year October 1996 to September 1997 there were just over 30,000 notifications
of daims each month, the tota for the year being 361,819.1° This was at a time when the
natification requirement was more limited because of the exemption for smal payments of
damages. When the limitation was removed in October 1997, natifications immediatdy
doubled to over 58,000 a month, and amounted to 705,232 in the year to September 1998.
However, the dgnificant feature to note is that daims have not increased subgstantidly snce
that time. The 1997-98 figure is dmost the same as that recorded for 2002-03. It is true that
clams increased in the following two years. However, the increase was at most about ten
per cent and if we were to discount the figures relating to diseases (which rose for particular

short-term reasons) we would find that tort clams have actudly declined in number.

THE INSURERS BODILY INJURY AWARDS STUDIES

1 Thefigures in this section are derived from an internal memorandum of the Department of Social
Security. These and related figures are discussed in R Lewis, Deducting Benefits From Damages For
Personal Injury, Oxford University Press, Oxford, 1999, ch 14.




Commissioned by the Association of British Insurers and by the Internationd
Underwriting Association of London, three successive reports have been published into
clamsreceived by insurers for compensation for persona injury resulting from use of motor
vehides™ Thefirst report appeared in 1997, the second in 1999, and the most recent in
2003. They investigate injury dams trendsin the UK and the forces that affect them.

The studies claim to be the biggest exercise of ther kind ever undertaken. Although the
accounts they give of the changesin thelaw and legd system are unexceptiond, it is certainly
true that the actuarid andyses has been carried out usng a very wide statistical base: for the
third report 1.1 million persond injury claims made against motor insurers were andysed,
the information being obtained from insurers representing 90 per cent of the overal motor
insurance market. Relying in part upon the earlier reports, the 2003 report produces figures
which cover motor accidents which occurred between 1991 and 2000, and consists of 208
pages of gatistics and commentary.

However, the reports do not cover claims made other than againgt insurers, nor do they
dedl with injuries other than those involving amotor vehicle. Unlike the Compensation
Recovery Unit gatigtics, therefore, the reports do not attempt to be comprehensive of dl
persond injury daims (or even of insured persond injury clams) and neither do they focus

on very precise cdlamsfigures for any particular year.
Claim Frequency

Table 4 below revedsthat clam frequency - the number of dlams madein relation to the
number of policiesissued - increased by an average of 3 per cent ayear from 1991-2000,
even though it fell by an average of 4.1 per cent ayear in 1999 and 2000. The fall was due
to adecline in very samdl daims. The sandardised index in the below table showsthe

! |_ondon International Insurance and Reinsurance Market Association (LIRMA), UK Bodily Injury
Awards Study, LIRMA, London, 1997, International Underwriting Association of London (IUAL),
Second UK Bodily Injury Awards Study, IUAL, London, 1999), and IUAL, Third UK Bodily Injury
Awards Study, IUAL, London, 2003.



changes in clams frequency compared to that experienced in 1992, that year being taken as

the base year for present purposes.

Table 4: Frequency of Personal Injury Claimsfrom Mator Vehicle Use (Sour ce:
LIRMA/IUAL)

LossYear Standar dised Per centage
claim frequency | changein
index index
1991 98.3 -
1992 100 1.8
1993 4.7 -5.3
1994 101.2 6.8
1995 103.8 2.6
1996 116.4 121
1997 128.8 10.7
1998 139.7 8.4
1999 1334 -4.5
2000 128.5 -3.7
1991-2000 3.0
1991-1998 51
1998-2000 -4.1




Claim Severity

Table 5 below revedsthat clams severity - the average cost of each clam made - increased
by an average of 6.7 per cent ayear from 1991-2000, with very marked increasesin the
last two years. Again the standardised index is set with 1992 as the base year.

Table5: Severity of Personal Injury Claimsfrom Motor Vehicle Use (Source:
LIRMA/IUAL)

LossYear Standar dised Per centage
claim severity changein
index index

1991 94.7 -
1992 100 5.6
1993 100.9 0.9
1994 100 -0.8
1995 109.3 9.2
1996 123.0 12.6
1997 127.1 34
1998 1324 4.2
1999 153.0 15.6
2000 169.0 10.5

1991-2000 6.7

1991-1998 4.9




1998-2000 13.0

Burning Costs

Burning cost is aterm widely used in the insurance industry to represent the claim cost
per policy. It is made up of acombination of claim frequency and claim severity, that is, in
effect Tables4 and 5 above. Table 6 below again uses 1992 as the base year and reveds
that the cost per policy increased by an average of 9.9 per cent ayear from 1991 - 2000,
asagaing an averagerisein naiona earnings of 4.2 per cent. As compared with 1991,
clams cost in 2000 had risen by 133 per cent compared to arise in nationd average
earnings of 45 per cent. However, from 1998 the rise in burning costs was much less steep
and was only 6.6 per cent in 2000. Thisreflected the drop in claim frequency, dthough
clam severity continued to increase. Although claim frequency declined in these later years,
it was ftill 29 per cent higher than it wasin 1992.

Table 6: Burning Cost of Personal Injury Claimsfrom Motor Vehicle Use (Source:
LIRMA/IUAL)

LossYear | Standardised | Percentage Per centage
burning costs | changein changein
index index national average

earnings index

1991 93.0 - -

1992 100 7.5 6.0
1993 95.5 -4.5 31
1994 101.2 59 3.6
1995 1134 121 31
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1996 143.2 26.2 3.6
1997 163.7 14.4 4.2
1998 184.9 12.9 5.2
1999 204.1 104 4.8
2000 217.2 6.4 4.8
1991-2000 9.9 4.2
1991-1998 10.3 4.1
1998-2000 104 3.5

Legal Costs

Throughout the period studied lega costs, including both claimant and defendant codts,
averaged 30 per cent of total motor persond injury payments. This means that legal costs

continued to increase by more than double the rate of the rise in national average earnings.
NATIONAL HEALTH SERVICE STATISTICS

The proper recording of Nationd Hedlth Service (NHS) clinica negligence compensation
cods began only in 1996. Details of annua NHS expenditure on dlinical negligence clamsin
England may be found in the annual NHS accounts™ for the period from 1996 to 2002, at
which date the NHS Litigation Authority (NHSLA) took over full reponghility for dl such
cams. TheNHSLA’sgaged “cdl in” of existing NHS daims made againg the primary care
trusts before 2002 prevents meaningful comparison of its own figures over time, but

combined with information in the NHS accounts, they dlow comparison from 1996

12 Available online from www.nao.org.uk.
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onwards of the total compensation costs in England. From 2002 the NHSLA satistics
provide a complete picture of dinica negligence claims volumes and codts.

Before 1996 the picture isincomplete, with alimited amount of information availablein
officia reports™® answers to parliamentary questions, and various independent studies™ It is
difficult to make comparisons because of the differencesin the methods employed, but some
information about trends may be drawn from Fenn et al.’s longitudina study of negligence
clams arisng from treetment in the Oxfordshire hedth authority areafrom the early 1980s to
1999.%

Number of Claims

There has undoubtedly been avery great increasein dinicd negligence damsin the last
30 or so years. The Pearson Commission reported in 1978 that the number of claims of
mal practice againgt doctors and dentists (including those in private practice) had been
running at about 500 a year.'® By 1990-91, the estimated number of new medical
negligence clams made againgt the NHS in England had risen to between 5419 and 6979

3 National Audit Office, Handling Clinical Negligence Claims, HC 403, Session 2000-2001, The
Stationery Office, London, 2001, and Department of Health, Making Amends: A consultation paper
setting out proposals for reforming the approach to clinical negligence in the NHS (A report by the

Chief Medical Officer), Department of Health Publications, London, 2003.

4 See C Ham, R Dingwall, P Fenn and D Harris, Medical Negligence: Compensation and
Accountability, King's Fund Institute, London, 1988; P Fenn, D Hermans and R Dingwall, ‘ Estimating
the cost of compensating victims of medical negligence’ (1994) 309 BMJ 389, and P Fenn, S Diacon, A
Gray, R Hodges, N Rickman, ‘ Current cost of medical negligence in NHS hospitals: analysis of claims
database’ (2000) 320 BMJ 1567. The earlier research, and more recent NHSLA data, are considered
further in P Fenn, A Gray and N Rickman, ‘ The Economics of Clinical Negligence Reform in England’
(2004) 114 The Economic Journal F272.

% Fenn, Diacon et al, aboven 14.

1® Pearson, aboven 2, vol 1, para1318.
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for the year.™” The Oxfordshire study reported a“ steady growth” in new daimsin the period
1974-98. In answers to Parliamentary questionsin 2005, the number of claims made from
1996-2004 was broken down as follows, using information supplied by the NHSLA:*

Table 7: Total Number of Clinical Negligence Claims Reported (Source: Hansar d)

1996-97 4,136

199798 6,932

1998-99 6,916

19992000 7,036

2000-01 6,915

200102 7,215

2002-03 6,257

2003-04 4,844

These figures confirmed the “continuation of the downward trend” in dlaims numbers that
has been evident in recent years.™® They now are close to the lowest estimate for the year

1990-91, coming down from a pesk in the period 1997-2002.

" Fenn, Hermans and Dingwall, above n 14.

8, Kennedy, Hansard HC val 435 col 1342W (27 June 2005) and col 1501W
(28 June 2005)

¥ NHSLA, Report and Accounts 2005, HC 149, The Stationery Office, London, 2005, p 13.
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Claims Settled and Closed

The NHSLA’sandyss of dl dinicd negligence dlams handled sinceits inception in 1995
revealsthat 45 per cent were abandoned by the claimant and 52 per cent settled out of
court; 2 per cent were concluded by a court judgment for the claimant (including court
gpprovals of settlements negotiated on behdf of children); and 0.6 per cent by judgment for
the NHS.?® In 2004-05 the NHSLA “closed” atotal of 8,393 claims (irrespective of
whether or not they closed with the payment of damages or costs).?* Assuming half or more
involved the payment of damages, the number of “settled” dams (including those resolved in
court) has clearly risen sgnificantly from the early 1990s, when it was reported that 1618
and 1751 claims had been settled in 1990-91 and 1991-92 respectively.? Thisis further
confirmed by the finding of the Oxfordshire study that the number of closed claims more
than doubled in the period 1990-98, with the rate of closed cases per 1000 finished
consultant episodes rising from 0.46 in 1990 to 0.91 in 1998, arate of increase of about 7
per cent a year.”* These increases are not matched by comparable increases in the number
of new clams over that period, and it seems likely that they reflect arise in the number of
new claims made before 1990 but taking severd yearsto setle.

Cost of Claims

A complete picture of the NHS s annud expenditure on clinica negligence compensation
in England is available from 19962 This revedls agenerd upwards trend up to and
including the year 2004-05. The figures are gartlingly higher than those available for the sart

* Figures from www.nhsla.com(accessed 10 August 2005), recal cul ated to exclude outstanding claims).

Z'NHSLA, aboven 19, p 17.

# B Mawhinney, Hansard HC vol 239 col 538 (14 March 1994 WA).
% Fenn, Diacon et al, above n 14.

2 Sources: NHS (England) annual accounts; NHSLA, above n 19; Department of Health, above n 13,
para 35 (table).
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of the 1990s, when the annua cost of clinical negligence compensation was reported to have
been £53.2m and £51.3m in 1990-91 and 1991-92 respectively.? Even these are very
much higher than the estimated figure for 1974-75 of £1m.?® In daimsfor dinical negligence
that were closed by the NHSLA in 2004-05, defence and claimant costs were equal to,
respectively, 13.76 per cent and 19.81 per cent of damages.?’

Table 8: Total Payments Made by the NHSfor Clinical Negligence 1996 — 2005
(Sources NHSINHSLA)

Y ear £ million
1996-97 235
199798 144
1998-99 221
19992000 373
2000-01 415
200102 446
2002-03 446
2003-04 423
2004-05 503

* Mawhinney, above n 22.
% Department of Health, above n 13, p 60 (table).

#'NHSLA, aboven 19, p 17 (table).
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Outgtanding Liabilitiesfor Clinical Negligence

One of the most frequently misapplied satisticsin the current compensation cuture
debate isthe annua estimate of the NHS s outstanding liabilities for clinica negligence
(including both known and unknown but expected clams, and taking into account the
likelihood of settlement). This has risen from £3.2 billion in 1999 to £5.9 billion in 2003 and
£7.8 billionin 2004. The figuresrefer to liahilities that the NHS damswill arise over along
period of time, and are very much gregter than the sums that are actudly paid out on an
annua basis. Estimating the cost of outstanding ligbilitiesis an exercise thet is fraught with
difficulties and the resullting figure representing a“worst case” scenario has been heavily
criticised.?® Although the estimate of outstanding ligbilitiesis frequently cited in the press and
media, it must be handled with care. It would be quite wrong, for example, to use it to
caculate the percentage of the annuad NHS budget thet is currently spent on clinicd

negligence compensation.
OTHER SOURCES

In addition to the three primary sources we have relied uponin this article, we have so
derived ussful information from elsawhere, and it may be helpful to make a brief note of our
other sources. Statigtical information about compensation dlaims againg the Ministry of
Defence (MoD) is to be found in areport by the National Audit Office in 2003.2° Members
of the armed forces werefirst dlowed to pursue actions for damages against theMoD in

1987,% and the report inevitably charts a consderable rise in the volume of litigation over

% Fenn, Diacon et al, above n 14, P Fenn, ‘ Counting the Cost of Medical Negligence' (2002) 325 BMJ
233, and Fenn, Grey and Rickman above n 14, and D Marshall, * Dressing Up The Figures? (2002) 152
NLJ 1632.

* National Audit Office, Ministry of Defence: Compensation Claims, HC 957 Session 2002-2003, The
Stationery Office, London 2003.

% Crown Proceedings (Armed Forces) Act 1987.
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the period it surveys, reflecting the build up of dams from zero. Of more interest to usisthe
ubgtantia risein MoD compensation costs — and legd cogts in particular — in the four years
from 1998-1999. Legd codts as a percentage of damages rose from 14.1 per cent in 1998
1999 to 18.5 per cent in 2001-2002.% Confirmation that increasesin legal costs have
occurred in other contexts aswell isto be found in two commissioned studies by Fenn and

Rickman, dealing with low-vaue road traffic accident and employers liability daims.®

Clamantsinjured by uninsured or unidentified motor vehicles are ableto clam
compensation from the Motor Insurers Bureau (MIB), areserve body financed by alevy
upon dl motor insurersin the market. The number of cdlams submitted to the MIB are
published in its annual reports.® There has been a rise from about 40,000 in 1995 to about
75,000 in 2003. In the same period, amounts paid out to successful claimants rose from
under £100 million to dmost £240 million. Another relevant source, though not strictly-
gpeaking a part of thetort system, isthe Crimind Injuries Compensation Authority (CICA),
which reports annudly on the number of applications submitted to the Crimind Injuries
Compensation Scheme.* Since the scheme's establishment in 1964, applications have
increased steadily every year, risng from an average of 4,000 or so in the 1960s to 15,000
in the 1970s, 35,000 in the 1980s, 70,000 in the 1990s, and around 75,000 in more recent
years. It isimpossble to specify the effect on these numbers of the various changesin the

3 National Audit Office, aboven 29, p 13 fig 6.

¥ P Fenn and N Rickman, Costs of Low Value RTA Claims 1997-2002: A Report Prepared for the Civil
Justice Council, 2003, and P Fenn and N Rickman, Costs of Low Value Employers’ Liability Claims
1997-2002, Department for Constitutional Affairs, London, 2003.

% The MIB’ s most recent annual reports are available from www.mib.org.uk. See also Association of
British Insurers, Response of the Association of British Insurers on behalf of the MIB to the

Greenaway Review of Compulsory Motor Insurance and Uninsured Driving, 2004.

¥ The Authority’ s most recent annual reports are available from www.cica.gov.uk. See also National
Audit Office, Compensating Victims of Violent Crime, HC 398 Session 1999-2000, The Stationery
Office, London, 2000.
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scope of the scheme, and the entitlements available under it, that have taken place over the
scheme' s higtory.

None of the above sources of information about persond injury claims provides anything
like as broad or sgnificant adata set as those derived from our three principal sources, but
they neverthdess provide useful supporting evidence of various trends that are the subject of
our anadysis below.

ANALYSIS

THE FREQUENCY OF CLAIMS

According to the CRU datigtics, the total number of persond injury daims hasrisen in
three out of the last four years for which datistics are available. However, it would be
ampligtic to treat this as evidencing an upwards trend in the volume of persond injury
litigation, for the reasons set out below. Firdly, there has been no growth in the number of
clams of accidenta injury in the last five years or so. Thisis broadly subgtantiated by each
of our three principa sources. In fact, there has been, if anything, a downwards trend in the

volume of new accident clams.

Secondly, by way of contrast there have been wild fluctuations in the number of disease
cdams in the same period, and these have meant that the total number of persond injury
clams has shown certain year-on-year increases even where the number of accident claims
has declined. At the same time, the number of new disease claims was hugdly inflated in the
period 1999-2004 by the Cod Headth compensation schemes for vibration white finger and
respiratory disease which together accounted for dmost dl new disease claims notified to
CRU in that period. These caims, many referring to events severa decades ago, have
sgnificantly skewed total persond injury damsfiguresin recent times, particularly in the run-
up to the schemes' cut off dates in 2002 and 2004. Since 1999 some 750,000 of these
codmining clams have been registered. They have been sad to congitute “the biggest

18



persond injury schemesin British legdl history and possibly the world”.* To date, a total of
£2.8 hillion has been paid in compensation, with many cases yet to be finaly resolved and it
is edimated that the tota compensation bill will exceed £7.5 hillion. With no new dams
now being registered it can be anticipated that there will be a subgtantid decline in the
number of disease clams notified to CRU.

Although recent years have shown a degree of gability in the tota number of daims this
follows a subgantid rise in dams in preceding years. numbers increased considerably in the
period following Pearson and the Civil Justice Review. The Pearson Commission estimated
that in 1973 there were gpproximately 250,000 persond injury claims pursued through the
tort sysem.*® The Civil Justice Review estimated that there were gpproximately 340,000
dams in 1988.*" Since then, as shown by the tatistics in the first part of this article, total
cdams numbers have continued to rise, though they seem now to have stabilised around
700-750,000 per year (approximately 600,000 are for injuries ty accident).® But this
pattern is not apparent in every category of dlaim. The number of employers’ ligbility clams,
for example has falen wel under 100,000 a yesr, reflecting the decline of heavy industry
and manufacturing processes traditionally associated with illness and injury caused by work.
What is noticeable, however, is the dramatic rise in the number of other types of clams
motor vehicle dams now run a dose to four times the 1973 figure; public liability clams

% http://www.dti.gov.uk/coal health/01.htm

% pearson, above n 2, vol 2, para’59. The estimate is based on an analysis of all personal injury claims
(8,275 in total) received by insurers who belonged to the British Insurance Association (BIA) ina
four-week period in November 1973, combined with data from court records and other sources. BIA
members accounted at that time for about 88 per cent of all personal injury claimsin tort, and 94 per

cent of their total value. See Pearson, above n 2, vol 2, ch 22.

3 Civil Justice Review, above n 4, para391. This estimateis only stated, with no indication of its factual
substratum, and does not appear to be derived from the Review’s own commissioned research into

personal injury claims: see Inbucon, above n 4.

% A similar long term trend is al'so evident in the number of claims processed each year by the Criminal

Injuries Compensation Authority.
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(not recorded as such by Pearson) are a least twice as numerous as in 1973, and clinical

negligence clams are about 100 times the 1973 levd (dbet from a much lower starting
point).

The incressed frequency of clams since Pearson and prior to the current period of
relative gability is likely to be attributable to a wide variety of factors. At one end of the
spectrum, increased socid understanding of injuries and their causes has meant that we are
more likely to characterise symptoms as injuries and to attribute responsibility for thet injury
to another individua or entity. For example, it is now common knowledge that whiplash can
result from aroad traffic accident and indeed insurers have suggested that as many as 80 per
cent of dl road accident dams involve a dam for whiplash injury.® At the other end of the
gpectrum, there has been an extenson in the number of people who can qudify for
compensation through the tort system. Thisis in part a consequence of legd developments.
For example, ligbility for psychiatric harm, consequent upon involvement in or witnessing an
accident has been widened in crucia respects® and the Motor Insurers Bureau uninsured
drivers agreement has extended the categories of claims for which it (and indirectly the
insurance industry) is responsible.** In addition, the Crown Proceedings (Armed Forces)
Act 1987 dlowed sarvice personnd to clam for the fird time againg the Minigtry of
Defence.  As a result in 2001-2002 there were 7,700 cdams againg the Ministry of
Defence, cogting a tota of £97 million, induding legd fees, the amount having risen dmost
fourfold from £25 million in 1992-93.* Revedingly, the MoD was then facing daims from
2,000 former personnd as aresult of dleged negligence in preventing, managing or treting
psychologicd reactions to combat since 1969.

¥ Datamonitor, UK Personal Injury Litigation 2003 - Where Does the Industry Go From Here? London,
2003 p 45 and Datamonitor, UK Personal Injury Litigation- Trial and Error London, 2004 p 38.

“0 For example, inMcLoughlin v O’ Brian [1983] AC 410 and Page v Smith [1996] 1 AC 155.

“! Both the uninsured and untraced drivers agreements have been extended in recent years. The

changes are noted on the MIB website at http://www.mib.org.uk/Default.htm

“2 National Audit Office, above n 29.
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It is not only, however, that the law has expanded but aso that the increased
gpecidisation of lawyers in persond injury clams has enabled them to become increasingly
adept a identifying and developing grounds for pursuing clams within the current legd
framework. The founding of the Association of Persond Injury Lawyers in 1990 and its
subsequent activity reflects the increasing abilities and resources of clamant lavyers. The
Association now has over 5,250 members, employs 28 people, and has aturnover of £1.94
million It helps co-ordinate claims and share expertise. This has undoubtedly facilitated a

number of prominent group actions in recent years.

The reasons underlying our increased propendty to respond to injury by seeking legd
redress are likely to be numerous, complex and inter-related. Perhaps the most important
factor isthe increased socid awareness of the possibility of claming compensation following
an accident. Both the Pearson Commission and the Oxford survey found that many injured
people did not claim because they did not appreciate that they could do s0.® As
knowledge has increased, therefore, so has the number of people who can identify that they
have a potential claim. Increased knowledge does not just increase our ability to identify a
clam, however, but may aso increase our willingnessto clam. Lloyd-Bostock’sresearchin
the context of the Oxford survey suggested that once we are aware that compensation is
avalable, we become more likely to interpret and reinterpret events in such a way as to
justify daming.® Increased levels of socid awareness may aso raise our expectations of
recovering compensation following an injury, thereby increasing the sense of entitlement to
compensation, whilgt a the same time creating the sense that claming is acceptable and
routine and not a privilege to be rarely used. Greater social awareness provides, therefore,
both the opportunity and the motivation for greater levels of claming. Our increased
assartiveness is unlikely, however, just to stem from incressed socid awareness and is

probably aso due to changes in our relaionships with, and in our expectations of, each

*® Pearson, above n 2, vol 2, table 84 and Harriset al, above n 3, pp 70-6.

“ SLloyd-Bostock, ‘ Fault and Liability for Accidents: The Accident Victim’s Perspective’, in Harriset

al, aboven 3.
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other, our employers and the state. Another possible factor, for which we have not been
ableto ted, is changes over time in the vaue of and entitlement to socia security benefits.

It must be emphasised that, contrary to popular blief, the introduction of conditiona fee
agreements (CFAS) and the advent of widespread advertisng by the clams industry have
not increased the frequency of clams to any sgnificant extent. CFAs dlow lawyers to act
for persond injury damants on a no-win no-fee basis. This means that f the dam is
unsuccessful, the claimant is not liable to pay his or her own lawyer for the work done.
However, liability to pay the costs of the other sde remans, and to protect againg this,
clamants entering CFAs usudly purchase after-the-event (ATE) legd expenses insurance.
Where the dam is successful, dthough the dlaimant isliable to pay hisor her own lawyer for
the work done plus a ‘success fee' for taking the risk of losing the case, these codts
(including the success fee) can be recovered from the defendant. The financid risks of
daming have therefore been substantialy reduced.

The use of CFAs became widespread after April 2000 with the implementation of the
Accessto Justice Act 1999. The Act withdrew legd ad for the mgority of persond injury
clams on the assumption that they could be funded by CFAsinstead. The no-win no-fee
no-risk aspect of CFAs s percelved to have led to a‘no reason not to sue’ attitude. As
noted above, however, the frequency of accident claims has remained rlatively stable since
April 2000. It istruethat CFAs were introduced in 1995 to facilitate access to justice for
those who nether qudified for legal aid nor could afford to fund thelr dlaims privetely. They
may, therefore, have contributed to the long-term increase in the frequency of clams evident
before 1997-1998. CFA studies have suggested, however, that the take up of CFAswas
rdaively dow before thisdate® Similarly, lawyers have been able to advertise their
services ance the mid-1980s and their advertising is likely to account for increased levels of

** SYarrow, The Price of Success: Lawyers, Clients and Conditional Fees, Policy Studies Institute,
London, 1997, J Shapland et al, Affording Civil Justice, Law Society, London, 1998, and P Fenn, Gray,
N Rickman and Carrier, The Impact of Conditional Fees on the Selection, Handling and Outcomes of

Personal Injury Cases, Lord Chancellor's Department, 2002.
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social awareness.® Widespread advertising in national papers, on television and on the
radio has, however, been a significant feature since the mid-to-late 1990s with the rapid
growth of damsintermediaries. Clams advertisng may, therefore, have contributed to the
upward trend in claims evident before 1997-1998 buit it has not led to a continuing increase
in the frequency of dams.

THE COST OF CLAIMS

The cost of individua clams has risen sharply in recent years and gppears to be due to
increases in both damages paid and legd costs incurred. Damages are likdly to have

increased for a number of reasons:

Frdly, the decison in Heil v Rankin increased damages for non-pecuniary loss
in order to bring such awards in line with inflation.”” The effect of this judgment
was to increase the highest levels of award for pain and suffering by one third
from £150,000 to £200,000. Awards below £10,000 were not increased but
tapered increases were gpplied for injuries faling between £10,000 and the
highet avards. The Depatment of Hedth edtimated that, because of the
disproportionate number of high vaue dams brought againg the NHS, this
judgment would cost it £74 million in future licbilities® Given that the vast
magority of generd dams in tort are below £10,000, however, the impact of
Heil v Rankin should not be exaggerated.*

Of much more importance is the second reason. This is that damages have

increased as a result of the reduction in the discount rate agpplied to future

“® Solicitors were first allowed to advertise in 1984, after amendment of the Law Society’s Practice Rules.
“"12001] QB 272
“® Department of Health, above n 13.

* R Lewis, ‘Increasing the Price of Pain’ (2001) 64 MLR 100.
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pecuniary losses. The rate makes dlowance for the investment return upon lump
sum damages. For thirty years prior to 1998 the rate was 4.5 per cent but this
was then reduced by the House of Lords in Wells v Wells to 3 per cent.® In
2001 the Lord Chancdlor used his power to reduce the rate till further to 2.5
per cent.>® Asaresult of the last change done, the NHS predicted an increasein
therr ligbilities of £100 million a year, being about a quarter of its tota
expenditure on damages for clinica negligence a that time. Apart from a £4
million increase in the value of MoD clams, other Government departments and
local authorities predicted that the effect would be negligible as they mainly dedt
with rdaivdy minor dips and trips.  Although the effect upon the insurance
industry was substantid, the Association of British Insurers was much more
conservative in its estimates than the NHS. It predicted an increase of only £57
millionin the annud bill,** even though it pays out six times as much in daims for

damages over £100,000 compared to the NHS.*

Thirdly, the use of the Ogden tables> which was approved by the House of
Lords in Wells v Wells, has increased the multipliers gpplied in cdlams and,
therefore, the level of damages paid. The multipliersin the Ogden tables provide
an ad for those assessing the current capital vaue of future pecuniary losses or
expenses on the basis of various assumptions, including rates of mortaity. Whilst
they used to be based on higtoricdl mortality rates, they are now based on
reasonable estimates of future mortality. In effect, the forecast that those living

0[1999] 1 AC 345.

*! Damages (Personal Injury) Order, Sl 2001/2301.

%2 Department for Constitutional Affairs, Damages Act 1996: Analysis of the Impact of the Prescribed

Discount Rate of 2.5 per cent, 2002.

%% |_ord Chancellor’s Department, Courts Bill: Regulatory |mpact Assessment, 2002.

* Government Actuary’ s Department, Actuarial Tables For Use In Personal Injury And Fatal Accident
Cases, 5" ed, The Stationery Office, London, 2004 (“the Ogden Tables”).
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today will survive longer than their forebears increases the cost of compensating
them for life.

Fourthly, damages have aso increased due to the introduction of legidation
which has consderably increased compensators' liability to pay for the clamant’s
socia security benefits and NHS hospital charges. Since 1990 the state has been
able to recover benefits paid to the claimant as a result of an accident in which
damages for persond injury are paid. The scheme, administered by CRU, was
extended in 1997 s0 asto apply to dl cases no matter what the level of damages
involved.> Two years later aother Act introduced a Smilaly centralised and
efficient system for the recovery of NHS charges in road traffic accident clams.
Prior to this, NHS costs were recovered by individua hospitals many of which
did not use their powers and recovered very little. This scheme has aso since
been extended. Fixed sums have been et for the recovery of ambulance and
care costs, and these will soon apply to dl types of accident.>®

Findly, alarge part of the damages award reflects income. Not only lost wages
themsdves but aso those costs of care which reflect income levels have
increased a rates well above inflation in prices. On average, red earnings growth
has exceeded price inflation by dmost two per cent a year for dmogt the last
sixty years® Asaresllt, it isto be expected that damages in serious injury cases
will risein red terms, but not that they will increase a more than double the rise

in naiond earnings as the insurers bodily injury study showed.

In our study of the figures produced both by the insurance industry and in relaion to the
NHS, legd costs amount to approximately 30 per cent of the tota tort payments. They have

*® The Social Security (Recovery of Benefits) Act 1997. R Lewis, above n 10.

*® The Road Traffic (NHS Charges) Act 1999 was extended by Part |11 of the Health and Social Care
(Community Health and Standards) Act 2003.

*" The Ogden Tables, n 54, Appendix A para12.
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continued to increase in line with the level of damages by more than double the rate of the
rise in nationd earnings. It is frequently dleged that the continuing increases are due to the
expanson of CFAs and damants ability to recover success fees and ATE insurance
premiums. However, this remains a matter of controversy, and for present purposes the
mogt that can be said is that there appears to be some correlaion between the levd of
damages and legal fees™®

CONCLUSION

Although this aticle has highlighted only the main sources of information concerning
persond injuries in the UK, these sources have often been overlooked by those who write
on the law of tort. They are obvioudy of fundamenta concern in any debate about the
compensation culture, but they adso inform many issues concerning the scope and operation
of the narrow liaility rules on which most writers focus. This study builds on our conviction
that tort lawyers have aresponghility to inform themsdves of the practica operation of the
casdlaw and gatutory principles that they study, and their effects.

The conclusions we draw from the evidence we have presented can be summarised as
follows. Firg, there is no evidence that the tort system has been flooded with an increasing
number of persond injury clams in recent years. In fact e number of clams has been
relaively stable since at least 1997-1998, the first year for which reliable CRU datigtics are
available. The swdling of the headline totd dams figure from 2003 to 2005 is entirely due
to asurge in disease clams prior to the closure of the Coa Hedth compensation schemes.
In the same years, the number of accident daims actudly fdl. Nor can it be said that the
introduction of CFAs and advertisng for lega services has led to any measurable increase in
clams during this period.

% A Morris, ‘ Conditional Fee Agreementsin Northern Ireland: Godsend or Gimmick? (2005) 56 NILQ 38.
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Secondly, and by way of contrast, consideration of alonger timeframe reveds that there
has undoubtedly been a very subgtantid increase in the number of persond injury clams.
Comparison of the CRU figures with the Pearson Commission' s estimates from the 1970s
shows an gpproximately three-fold risein total dams numbers over 30 years, though not dl
categories of clam follow this pattern. Unfortunatey there is no reliable data source which
tracks the increase from year to year and therefore no means of determining whether it
proceeded by steady increments or in fits and darts as a result of particular causgtive
factors. It must be emphasised, however, that a mere rise in dams numbersis insufficient to
edablish the exisgence of a damaging compensation culture, as this ingnuates that a
sgnificant proportion of claims are fraudulent, exaggerated or otherwise lacking in merit. We
are not aware of any data that would support such a contention. The rise in claims numbers
from the 1970sis equdly consstent with there having been sgnificant under-daming at thet
time, with a subsequent increase in the proportion of those with genuine clams who chose to

initiate legd action

Fndly, the average cost of compensation claims has undoubtedly risen in recent years at
considerably more than the rate of inflation, whether in prices or earnings. This has been
caused not only by changes in the legd rules governing the caculation of dameges, but dso
by increases in lawyers costs, and by the generd increase in income levels. Much of the
current debate about compensation culture stems from this rise in the cog of individud
dams. Overdl, what cannot be contested is that thet debate would be better informed if
atention were paid to the gatistical information we aready have about how the tort system

actually operates.
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