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Abstract

This thesis examines the extent to which landlofdsroperty portfolios are permitted by law
to take account of the interests of other propgretheir portfolio when exercising control
over individual properties. It also examines whights individual tenants have in the
management of of their landlord's portfolio, andaivhffect competition law might have on
portfolio landlords' control. The courts' approach the reasonableness of a landlord's
withholding of consent is considered in detail, warticular attention paid to how it may
affect the ability of portfolio landlords to protethe rest of their properties from harm
through the withholding of consent. Attention Iscagiven to the legislative interference in
the law of landlord and tenant, and the areas wRarkament considered the impact of law
on portfolio landlords, such as fines provisiongha Landlord and Tenant Act 1927, and in
the rejection of proposals for mandatory full gfiedition of user covenants. The need for
competition law in the land sector in responseht market power of portfolio landlords is
also discussed. Finaly, a number of ways for tenmhave some say in the management of
the portfolio are examined. These include contr@cprovisions intended to empower the
tenant, the doctrine of non-derogation from grdhg use of letting schemes, the use of
competition law to escape restrictive covenantgpeaation between landlords and tenants
and the use of alternative dispute resolution tointam amicable landlord-tenant
relationships.
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1. Introduction
Many commercial properties in the UK are let frammdlords who control not just isolated

properties, but broad portfolios. As shopping mEntontinue to gain in popularity over the
high street, the benefits which can be realisedutin centralised control of property

portfolios are apparent.

This thesis first examines these potential benedithievable through the common ownership
and control of property portfolios. It then setst dhe constraints that the law places on
landlords, and considers whether the law inhildies ¢apturing of these potential benefits.
This leads to further questions, such as what twdelaw may have in facilitating portfolio
landlords in taking account of their whole estateew managing a property within it; whether
there are any potential drawbacks to the centtalisaf control in a property portfolio and
how the law might address them; and what solutexist for the problems of co-ordinating
ongoing landlord-tenant relationships in the contixa portfolio. These questions are also

addressed.

Throughout this thesis, it is sought to relate legalysis back to commercial practice and,
through the lens of law and economics, to anallyseeffect that the law has on the incentives
facing landlords and tenants. This is intendegrawide insight into the workings of the law,
and to identify areas for potential reform. ltaiso used to assess the extent to which judges

and regulators take account of commercial practicghaping the law.

Comparisons are made throughout the thesis bettileecommercial practice, case law and

legislative environment in England and Wales witattin other countries. Such comparisons
are not intended to be thorough comparative revigvibe systems in question, but rather as
illustrations of particular points of interest. fleBrences in commercial practice may arise as a

result of structural factors or regulation, and ndagtate the need for regulatory interventions



specific to a particular jurisdiction. The apprbaadopted by courts in other common law
jurisdictions may provide guidance in novel factaaiiations, or act as persuasive authority

in evolving areas of the law.

Although this thesis concerns property portfoliogyeneral, many of the relevant commercial
differences between portfolio and standalone Ig#tirelate to "agglomeration effects" and the
interaction between nearby properties. These tsff@@ most noticeable in the retail sector
and a significant body of work has examined theassf tenant mix. Therefore, much of this

thesis will examine concerns which are only likedyapply to retail portfolio properties.

Thesis overview
Chapter 2 -Commercial management of real propertyxamines the commercial factors

underlying the relationship of landlord and tenant the motivations driving each party.
Drawing from commercial literature, the importarfoe landlords, of being able to control

certain aspects of leasehold property is explainéollowing on from this, the nature of the

property portfolio is explored. The significancé multiple properties being managed
together in a portfolio is considered, with a pard@r focus on the interaction of properties
employed for different retail uses within a porithol The issue of tenant mix is discussed
from the perspectives of the commercial propertynagement literature and economic
theory. This chapter also lays the groundworkaforanalysis of the law from the perspective

of law and economics.

Chapter 3 -The law governing the management of commerciah¢gt follows on from the
discussion in Chapter 2 on the importance to alémddof being able to control certain
aspects of their property, outlining how the lavEimgland and Wales governs the exercise of
such control. In particular, the chapter addre$sms the law governs the control which a

landlord may exercise over dealings by a tenant #ieir interest in the property; how the



tenant uses the property; and any alterations they make to the physical structure of the

property.

Chapter 4 -The reasonable landlord and the portfoliduilds on the description of the law
outlined in Chapter 3. Many controls retained daydlords consist of a requirement in a lease
for the tenant to seek consent from the landlondt these are often qualified by a provision
that such consent shall not be unreasonably withh€&€he interpretation given by the courts
to reasonableness will be crucial, as it defineslével of control reserved to landlords by
such covenants. This is examined in detail throogbe law. Finally, reasonableness is
examined specifically in the context of portfolicoperties, to determine whether any special
treatment is given to portfolio landlords, and wWiegtthe approach taken by the courts allows
portfolio landlords sufficient control over indiwdl tenants to realise the benefits achievable

through common ownership.

Chapter 5 Portfolio landlords and legislative policy examines how Parliament has taken
account of portfolio landlords in how it legislatem change the landlord-tenant relationship,
and how legislation might constrain or facilitatee tunified management of a property
portfolio. Given the potential benefits availalite society through the co-ordination of
property portfolios by landlords, it is in the pigblinterest to allow portfolio landlords
sufficient scope to realise these benefits. THeceff legislation on landlords is analysed
from a law and economics perspective, to determinether Parliament has been successful
in facilitating portfolio landlords, or whether teade a berth has been taken by legislators for
fear of obstructing portfolio landlords. ChaptealSo introduces the concept of competition
law. The power exercisable by portfolio landlorday be used to harm the public interest by

restricting competition. In 2011, an exemptionctmpetition law for land agreements was



withdrawn. This chapter examines the reasonghisr &nd the protections under competition

law for portfolio landlords exercising control imé with the public interest.

Chapter 6 -The ongoing relationship of landlord and tenamboks at landlords' management
of portfolios from a different perspective. Chapt@&, 4, and 5 address how and when a
landlord may be entitled to take the interests isf gportfolio as a whole into account in
making decisions relating to a single property. cémtrast, Chapter 6 asks when a landlord
will - and when he may be required to - take therests of a single property into account in
his management of the portfolio as a whole, omaividual other properties in the portfolio.
It also examines when tenants may be able to emfoghts directly against neighbouring
tenants, and when they may be able to rely on cotgrelaw to escape the landlord's
control. In addition to legal rights tenants mayvé in the management of a portfolio, this
chapter examines how the relationship of the mamverks, and how co-operation can be
promoted. It also examines the potential for teke af alternative dispute resolution in the

context of an ongoing landlord-tenant relationship.



2. Commercial management of real property

In order to understand how the law takes accourd Gndlord’s interests beyond
those relating to a property which is the subjégiroceedings, it is first necessary to
examine the commercial underpinnings of a landb@ttions. In this chapter, the
context within which landlords make their decisiarsd the economic motivations

driving them are examined.

This thesis concerns the management of commenmalepty portfolios. "Portfolio”
is used to denote a number of properties let segdgravhether they form part of the
same building or development, or not, although fiwus will be on neighbouring
properties. While different types of commerciabgerty will be considered, property
in use for retail purposes will be examined in mdstail, as the conduct of
neighbouring retail tenants can have a very prooedreffect on one another, and
there is ample literature examining the managemeht shopping centres.
Nevertheless, many of the principles will applynon-retail commercial property

portfolios.

2.1 The landlord

At this juncture, | should briefly explain whatnseant by “landlord”. The variety of
investment structures through which property is @vand managed is ever growing,
and much financial literature is dedicated to idfgimg the correct structure for a
particular investor's needsThese structures often end up separating the geament

and ownership functions, potentially leading tofosion.

! E.g. Nigel DubberProperty Portfolio Management: An Introducti¢bondon; New York:

Routledge, 1991); Su Han Chan, John Erickson & Kang/Real Estate Investment Trusts: Structure,
Performance, and Investment Opportuniti@xford University Press, 2003); Gaylon E Greer &
Phillip T Kolbe, Investment Analysis for Real Estate Decisi@isarborn Real Estate, 2003).
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In a legal sense, "landlord" generally denotesatvaer of the reversion to a ledse.
Certainly the owner of a reversion enjoys the legghts associated with the
management functions, but often these are in faletgated. It may even be the case
that different elements of the management functamesdelegated to different agenhts.
The financial literature on the subject places @agemphasis on the owner — the
beneficial owner in that it is the person or engtytitled to the profits — whether in
terms of setting up and organising a portfolio olvastments or appointing

management agerits.

For the purposes of this thesis, “landlord” will bsed to refer to the combined
ownership and management functions, whether oitheyt are in fact vested in the

same entity.

2.2 The scope of property management

The task of managing property is often referrebiytdhe term “estate management”.
This can often be a confusing term. In its comnatrsense, there are a number of
understandings of it, reflecting the various ins¢sethat different parties have in the

process.

2 See, for exampleandlord and Tenant Act, 1954 44.

% Michael Pitt & Zairul N Musa, “Towards definingspping centres and their management systems”
(2009) 8:1 J Retail Leisure Property 39 at 47; MbicH Kirkup & Mohammed Rafiq, “Marketing
shopping centres: challenges in the UK context9@)%:5 Journal of Marketing Practice: Applied
Marketing Science 119.

* Tony Feng & David Geltner, “Property-Level Perf@amae Attribution: Investment Management
Diagnostics and the Investment Importance of Ptgpgdanagement” (2011) 37:5 Journal of Portfolio
Management 110; Jacques Gordon, “The Real EstattoRoManager: DIPs, SIPs and REITs”
(1998) 4:2 Journal of Real Estate Portfolio Manageii69; Stephen A Pyhrr et al, “Project and
Portfolio Management Decisions: A Framework and y3oflKknowledge Model for Cycle Research”
(2003) 9:1 Journal of Real Estate Portfolio Manageim.

® Banfield notes current market practice is to rédeit as “real estate management”: Anthony Badfiel
Stapleton’s Real Estate Management Pracficaylor & Francis, 2005) at xi., although | retalive

older term as it continues to be used in legairggt
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Arnison defines estate management as “all aspédtsg-term property ownership
and control, including development and investmé&nt&® 1974 Royal Institution of
Chartered Surveyors (RICS) policy review definetaEessManagement (for Chartered

Surveyors) aé:

All facets of the use, development and manageniamnban land, including
the sale, purchase and letting of residential, cemmal and industrial
property and the management of urban estates; aidcea to clients on
planning.

Thorncroft, concerned with the “estate” in its abst, legal sense, defined the term

as®

The direction and supervision of ‘an interest’ antled property with the aim
of securing the optimum return; this return need alvays be financial but
may be in terms of social benefit, status, prestmmitical power or some
other goal or group of goals.

The first two definitions cast a wide net, portrayiestate management as both a
strategic-level activity and day-to-day concern.emcompasses everything done in
the management of property. One aspect of it wiaamly mentioned expressly by
Arnison, but which can be seen throughout theditee on the subject is that it is
concerned with long-term performance. This distislges it from speculative

activities, which distinction may be relevant frenpublic policy perspective.

Thorncroft's definition is useful for a number adasons. First, it recognises that
there are many different types of interests whichynbe managed, not merely
ownership of a fee simple. Estate managemenstsasi relevant to the management

of leasehold interests for example. The imporfaator is that the interest gives the

® CJ Arnison, “Masters and Tenants: Leasehold Teasir@ Mechanism for Moral Governance” in
David Chiddick & Alan Millington, edsl.and Management: New Directions: An Edited Publmabf
the Proceedings of the Land Management Researcfefdmte Held at Leicester Polytechnic from 15-
17 September 198Rondon: Spon, 1984) 136 at 136.

’ Cited in: Banfieldsupranote 5 at 19.

8 Michael ThorncroftPrinciples of estate manageméBstates Gazette, Ltd., 1965).
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landlord some degree of control, so that he hasesongoing involvement with the
property, beyond mere ownership rights. Secondllyprncroft recognises non-
financial goals for estate management. The liteeatis a whole demonstrates a bias
towards financial motivations alone for the holdiofyproperty, but this definition

recognises other possible motivatidns.

Financial returns can be sought through capitaivtrdi.e. growth in the value of the
reversion), rental income or a mixture of the toThe strategy a landlord chooses
will depend on a large number of factors, includthg qualities of the property in
qguestion, the flexibility of existing leases, hiskr profile, and wider market

conditions.

2.2.1 Estate management and property management
Some literature in the business sphere seeks tonglissh between estate

management (in the sense of the Thorncroft dedimjitand property management —
the commercial management of a propétty. This terminology reflects a less
legalistic (and perhaps more practical) view ofl rpeoperty than classic estate
management. This may be accounted for by its fecughe owner-occupier rather
than the landlord, the former being less concemid the intricacies of the legal

interests in his premises.
Hines defines property management as:

the art or science of operating, dealing with, ¢therwise handling land or the
improvements which are held for rent or for the garction of income in a
manner as to produce for the owners, within theitéinof the law and

° See also: Dubbesypranote 1 at 9.

%pid at 4.

M Mark Deakin,Property Management: Corporate Strategies, Finahitiatruments and the Urban
Environment(Aldershot, Burlington, VT: Ashgate, 2004) at 10.
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responsibility to the community, a maximum of eoaooreturn over the
period of management.

In short, this definition asserts that property aggment is an exercise in profit
maximisation. To accomplish this, Hines sets batfbllowing functions of property

managers in the context of a shopping cehitre:

merchandising the space to obtain a maximum grossme;

reducing operating and maintenance costs to att@ximum net income;
reducing the finance costs to the owner; and

adapting the center to environmental and markenges over time.

This understanding of property management is perinapre focused on the day-to-

day operation of a property than the longer-terrawiexpressed by the estate
management definitions above, but is certainly eslng the same areas of concern.
For example, in a legal context. the managememerdnt mix in a shopping centre

has been held to be good estate managetherithough it would likely also fall

within the definition of property management.

As such, there is no meaningful distinction betwestate and property management

for the purposes of this thesis, and no distinctwlhbe made between the two.

2.2.2 Corporate real estate management
Put simply, corporate real estate management (CREM)the management of

property as a factor of productioh. The term was first used by Zeckhauser and

Silverman, to draw attention to the fact that fany companies not in the real estate

2 Mary Alice Hines Shopping Center Development and Investpmd ed ed, Real estate for
professional practitioners (New YorkChichester: Wiley, 1988) at 171.

2 Ibid at 172..

4 Moss Bros Group plc v CSC Properties L[tH999] EGCS 47.

15 Banfield,supranote 5 at 297.



business, a significant portion of their balanceess is taken up by propery. The
cost (or opportunity coS) of the capital tied up in that property should taken

account of for a business to operate as efficieaglpossible.

As organisations have tried to streamline theirrafpens, much underperforming
legacy property has been disposed of, but in s@sescit is necessary for a company
to retain property which it is not occupying itsederhaps to permit flexibility, or to

retain control over property interlinked with theoperty that is occupied.

One of the main points to note about property madag this fashion is that it is
sought to be managed in the best interests ofadhgany’s primary business, and in
accordance with its broader business stratéfighis has been a factor in much case

law'® and may be relevant in assessing a landlord’sasts.

2.2.3 Estate management and facilities management
Facilities management refers to the managemenpobd@erty from the perspective of

the “end user” or occupiéf. This involves optimising the property for the use
which it is put. Zeckhauser and Silverman haveotsed this discipline for failing to
have regard to the property itself, and the opmittucosts involved with its
occupatiorf! although it in more recent times it has embradedfinancial control

aspects of managing propeffy.lt combines many of the other specialities diseds

165 Zeckhauser & R Silverman, “Corporate real estaget management in the United States” (1981)
Harvard Real Estate, Inc [I have not been ableéotkis paper, have only read papers referring;to i
Sally Zeckhauser & Robert Silverman, “Rediscoverygompany’s real estate” (1983) 61:1 Harvard
Business Review 111.

" Opportunity cost is the cost of opportunities farg in order to pursue a particular course of actio
'8 Ranko Bon, “Ten Principles of Corporate Real EsManagement” (1994) 12:5 Facilities 9.

19 E.g.Stakelum v Ryarj1980] 114 ILTR 42Sportoffer Ltd v Erewash BE1999] L & TR 433;
Sargeant v Macepark (Whittlebury) L{2004] 4 All ER 662Whiteminster Estates v Hodges
Mensweayr (1974) 232 EG 715 (Ch).

2 Dubbensupranote 1 at 26.

2L Zeckhauser & Silvermasupranote 16 at 115.

22 Brian Atkin & Adrian Brooks Total Facilities Managemen8rd ed (Chichester: Wiley-Blackwell,
2009) at 4.
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above? and has taken on a number of functions traditlgraaisociated with estate or

property managemefit.

Although it is primarily conducted by the occup{and so not so much a concern for
the landlord) it may become important insofar as lindlord seeks to manage a let
property as part of its facilities management stygtfor property it occupies itself, or
where a landlord seeks to actively manage his @artfn order to maximise rental
income. It may also play a part in explaining t@saattitudes towards maintenance

and alterations of their properties.

2.2.4 Legal term of art
Despite the shifting commercial terminology surrdmg the management of real

property, in legal contexts, the phrase “good estanagement” has come to denote
a motive for action by a landlord based on besttfmas®> This has been applied
with respect to a wide range of property managerfemttions. It has been widely
used as a legal term of art, featuring in textbgBkiegislation?” and drafting

practice?®

Woodfall, in a passage which has attracted someativeg comment from the
judiciary?® describes good estate management as relating tianilord’'s property

interests beyond the property in quesfidn.

% ibid.

** ibid, 31-34.

% See 6.2.1, below.

% william Woodfall, Woodfall landlord and tenar{Sweet & Maxwell); Susan Brightandlord and
tenant law in contextOxford: Hart, 2007).

?"Landlord and Tenant (Amendment) AE980, ss.17, 33 (Ireland).

8 ag Bright,supranote 25 at 306. See also 6.2.1, below.

2 Bromley Park Garden Estates Ltd v Mog982] 1 WLR 1019 at 1023. — the most recentiedihas
been modified to reflect the criticisms made afiiBromley Park

% Woodfall, supranote 25, para 11.150.
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Bright considered that “estate management” relates the landlord’s core
responsibilities towards a single property, and ased the term “leasehold estate
management” to describe the additional functionsikzu in looking after a larger

development!

2.3 Approaches to management

There are a number of different ways in which landé may go about managing their
properties. In reality, a landlord’s strategy wilbt fit neatly into any one category
and different elements of his management might doesidered to reflect different

approaches. | shall examine a number of axesmapadson of different management
styles. The two most common are the distinctioeswvben active and passive

management, and between hands-on and hands-offyerapat.

Howard contrasts property- and business- (or aoesy led approaches to property
management. Property-led approaches see property as a fiabmsiset to be
managed for best return, and to maximise value.is Timlay centre on ensuring
occupancy by a tenant of good financial standind) @aoiding liability for expenses
such as maintenance. Business-led approachescseeikimise profitability through
the success of the businesses occupying the lafsllproperty. This distinction is
less specific than the approaches discussed bealbws luseful in characterising the

broad style of management adopted by a landlord.

2.3.1 Active and passive management
One of the key differences between property anerotypes of investment is the

degree of management required to maintain it. v&caind passive management styles

31 Bright, supranote 25 at 299.
%2 Elizabeth Howard, “The management of shoppingresntonflict or collaboration?” (1997) 7:3 The
International Review of Retail, Distribution and rdumer Research 263.
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represent two alternative approaches to dealing wiis need. Prendergast et al
suggest that the best landlords from a tenant'sppetive are "more than simply

landlords.®?

Active management involves proactively seeking auays to maximise the
performance of both individual properties and whptetfolios. This requires the
formulation of strategic plans to guide the manageiof the property, as well as
periodic review of property and portfolio perfornean which should feed back into
the update of the plan. On a portfolio-wide scaletjive management may involve

selling off under-performing propertiés.

There is a strong emphasis on strategic plannirigararea: “Pro-active management
means not only being ready for the present dayalsd looking to the future and
informing owners of where they stand, what shod@albne, and what the income and
expense ramifications are if things don’t get ddne’Active management is also
important in the short run. Howard notes thatithportance in management beyond
merely maintaining and protecting property has grawresponse to competition, and

in search of improved short-run performarite.

Refurbishments might be made to adapt to the chgngiarketplace, in order to

maximise rental potential and potential rental meo This entrepreneurial strategy

3 Gerard Prendergast, Norman Marr & Brent Jarrain, éxploratory study of tenant-manager
relationships in New Zealand’s managed shoppingregh(1996) 24:9 International Journal of Retail
& Distribution Management 19 at 21.

34 Gordon,supranote 4.

% Ray Perkins, quoted in Jan Yager, “It's about tif202) 67:5 Journal of Property Management 36.
% Howard,supranote 31 at 266.
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entails relatively high expenditure for the landlsr part, increasing risk, but

promises high returri¥.

Hutcheson identified a number of tasks that a Imgldnanager must undertake to
ensure that the property under his charge obthiesrtaximum attainable returffs.
These fall broadly into the categories of tenatdatiens, building maintenance and
repair, and development. Howard cited "innovati@ompetition, organization
internal space planning, growth [and] profit" as thcus of ongoing shopping centre

management.

There is an increasing focus on the collection amalysis of property data to inform
management. Analysis on a property-by-propertysheen identify opportunities and
causes for concern very early on, giving manag@evweerful tool to make and justify
decisions’® Bon et al have emphasised the importance of a $dedback loop

between changes in market conditions and managedemisions, which can be
facilitated by computerised data analySisHoward notes the value of information
sharing between landlord and tenant in helping tximise the performance of

both#?

Greer and Kolbe point to the responsibility to mdkeisions regarding “selecting on-
site managerial personnel, negotiating maintenasw#racts, making rental rate

decisions, approving leases, and so forth” as depoactive investment?? There is

37 Marc E Rosendorf & Jill Reynolds Seidman, “Resivie Covenants - The Life Cycle of a Shopping
Center” (1998) 12 Prob & Prop 33.

3 John M Hutcheson, “The Life Cycle Economics ofIBinigs” (1994) 12:5 Facilities 11.

39 Howard,supranote 31 at 265.

“0This may be important in a legal setting givenrénguirements to evidence business plans used to
base management decisions discussédioss Bros Group plc v CSC Properties ledpranote 14.

1 Ranko Bon, Jay F McMahan & Paul Carder, “PropBeyformance Measurement: From Theory to
Management Practice” (1994) 12:12 Facilities 18.

2 Howard,supranote 31.

3 Greer & Kolbesupranote 1 at 4.
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evidence to suggest that active approaches to pyop@anagement are increasing in

popularity®*

By contrast, from the perspective of the passivaagar, a property shares many
characteristics with a long-term bond, in line wiHbward's description of property-
led managemerft. Managed passively, property offers a stable l@mmq income
supply with some opportunities for capital growtidaelatively low operating costs.
Greer and Kolbe note that passive investment cardétified by the disconnect

between the manager and operatiths.

Passive strategies aim to minimise risk for thellard by devolving responsibilities
in respect of a property to the tenant. This sbflenanagement may be attractive to
institutional investors due to the reduced risk, Wil reduce the potential yield of the
property, as the tenant will require a discounbiider to assume the additional risk.
This style of management may also risk deprecialiath capital value and future
rental income, as the tenant will not prioritiseda factors in managing the property,
as a landlord-manager would. This management stygpified by a preference for
long leases to tenants with good covenant strerggtha full repairing and insuring
(FRI) basis, with an upward only rent review claffs@hese arrangements, which are
known as institutional leases, were popularisedthe 1980s, and allow for

commoditisation of property interests, securitiegwdng from which could be traded.

4 C M Lizieri, “Occupier Requirements in Commerdreal Estate Markets” (2003) 40:5-6 Urban
Stud 1151.

> Howard,supranote 31.

“® Greer & Kolbe supranote 1.

7 John BurtonRetail rents: fair and free marketRondon: Adam Smith Research Trust, 1992).
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2.3.2 Hands-on/-off Management
The hands-on/ hands-off distinction relates toahmunt of day-to-day involvement

the landlord has with a property. While it maytially appear to be strongly related
to the active/passive distinction, it does not lipecleanly with those categories. A
landlord who actively manages the tenant mix ofraperty may not take any
responsibility for security or maintenance. Liks®j a landlord who remains very
involved in the day-to-day running of a property ynaot actively look out for

development opportunities.

What matters is the duties under the lease — whéthe the landlord or his direct
employees, or a service provider contracted bylahdlord who actually carries out
the activities, so long as the landlord is resgdaesior having them carried out, it is

“hands-on” management.

As with the active/passive distinction, that betwebands-on and hands-off
management is a matter of degree. Prendergadthetva linked the quality of a
relationship and degree of information passing betwlandlords and tenants to the
level of contact between thefif,so hands-on management may be more successful

for a landlord adopting a business-led approach.

2.4 The tenant

Another basic management function is tenant selechoth at the start of a lease and
in deciding whether or not to consent to a dispmsitiuring the continuance of the
lease. Banfield points out that in truth it is tkeant of a property — rather than the

property itself — that is the source of the landisrincome® It doesn’t matter how

“8 prendergast, Marr & Jarrasijpranote 32.
“9 Banfield,supranote 5 at 32.
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well a property is managed otherwise, ultimatelg thcome is dependent on the

tenant paying his rent.

The covenant strength of the tenant is thereforgpashmount importance to the
landlord, both in terms of the ability of the teh&ém pay rent and the ability to meet
other obligations — such as repairing obligatiod$ie covenant strength of a tenant
will be reflected strongly in the value of the resien®® Because of the tenant’s
central importance to a landlord’s operations, més&lection is key to the success of
property management. This is relevant both attithe of initial letting and when
deciding on whether to consent to a dispositiom tsjtting tenant' Thus a landlord

will want to maximise his control over the process.

The covenant strength may not be not the only asleeonsideration for a landlord.
If a landlord owns nearby property, the issue ofaté mix will become very

important. This is discussed below at 2.6.2.

2.4.1 Ongoing landlord-tenant relations
As a result of this renewed interest in the impw&aof the tenant, much has been

written about the need for landlord-tenant relatiom remain cordial® If a landlord
has a management role, it will be crucial for bp#nties that they work together. In
such a case, not only is the success of a landlepgtndant on the success of his

tenants, but the reverse is also true. In orderetdise the benefits of working

* John ArmatysPrinciples of Valuatior{London: Estates Gazette, 2009) at 20.

> Especially in light of the changes made bylthadlord and Tenant (Covenants) Act, 1965
ongoing liabilities of original tenants under lemgganted after the’bf January 1996. (See 3.1.6,
below).

2 E.g. Kathleen McKenna-Harmon & Laurence Harmonirilfihg at Retention” (2003) 68:3 Journal
of Property Management 26.
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together, it is important that the parties shafermation and engage constructively

rather than adversarialfy.

2.5 The property

2.5.1 Repairs and maintenance
Repairs and maintenance are of crucial importan@tenant, as it is the tenant who

will ultimately have to live with any defects inglproperty. Similarly, a landlord will

have a strong interest in ensuring they are caoigdo maintain rental value of the
property and prevent premature obsolescence. Hmwéor a number of reasons
their interests may not align perfectly. Firstaadlord and tenant will have different
timescales in mind when determining their interestkile a landlord will want to

maximise rental income (and capital value) in thiegl term, a tenant will only be
concerned with the duration of his lease, which rhayrelatively short. Second, a
tenant will only be concerned with defects whicle #kely to adversely affect his
business, whereas a landlord will want to preveritxadefects which could make the
property less useful to other potential occupi¢hgereby damaging the rental and
capital values. Additionally, landlords will beryemindful of the impact of the state

of one property on the performance of neighboupremises within his portfolio.

Normally, the responsibility for repairs and mairdace will be apportioned by the
lease. This responsibility may fall on the landlar the tenant. In either case, the

tenant will want to minimise the cost to him, whelasuring that the premises are kept

>3 Howard,supranote 31; Gary Warnaby & Kit Man Yip, “Promotionalanning in UK regional
shopping centres: an exploratory study” (2005) 23atketing Intelligence & Planning 43; Jane
Roberts et al, “Building retail tenant trust: nddglirhood versus regional shopping centres” (2010)
38:8 International Journal of Retail & Distributiddanagement 597.
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in adequate repair for his business, while theltaddwill have the more long-term

interests of his reversion in mind.

2.5.2 Service charges
It has become standard practice for landlords wébponsibility for repairs and

maintenance to recoup the costs of maintainingpttoperty by way of a service
charge, provided for in the lea¥e. A good service charge clause will set out
unambiguously what services the charge is to pagrid how the tenant’s liability is
to be calculated. Some future expenses will bigcdlf to predict, so it is prudent to
allow for the scope of allowable service chargeshange over time. This may, of
course, be done by agreement at a later date utdold be complicated where
maintenance and repair costs are split betweemge laumber of tenants, each of
which might have different concerns and differenonities. It may also be difficult
to determine how increases in service charges dhoelsplit between tenants of
varying sizes. For these reasons, open-endedeslauich set out such details, are

often used.

Some methods for calculating service charges aeritbed by Adamshick, who notes
the differing degrees of year-to-year uncertainty both landlord and tenant
depending on the method us8dBanfield also lists a number of different bases f

apportionment of service charg®s.

2.5.3 Refurbishment and renewals
The lifecycle of a commercial property goes throaghumber of phases, from new

build to obsolescence. Obsolescence will hurt d@rgal value of property as well as

** Banfield,supranote 5.

% Laurie TS Adamshick, “Understanding operating @ssialations from a tenant’s perspective”
(1995) 13:4 Facilities 14.

* Banfield,supranote 5 at 153—4. (5)
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its capital value’ In order to maintain the rental and capital valoéa property in
the long run, a landlord will have to carry outipdic refurbishments and renewals.
These will be informed by the nature of the matkand by the evolving strategic

management plan of the landlord.

2.5.4 Development
Property development goes beyond mere refurbishsr@ntnewals. It may become

necessary where the property concerned has beaoroohally obsolete and cannot
be adapted to meet another purpose, where marlatgel have reduced or
eliminated the demand for a that kind of propentyhe property’s location, or where

a premises has become structurally obsolete.

The concept of “marriage value” — that some properare more valuable when
managed together — may be another reason for pyopevelopment? Often, it is
the case that a particular development cannot pédee at all unless it can be in a
particular place, of a minimum size, have accessddicular amenities, or a
combination of those prerequisites. Otherwisanaty be the case that there is an
opportunity for economies of scale, making a paléicproperty much more valuable

within a development than it would be outside it.

2.6 The activities on a property

2.6.1 User
The ability of a property to generate returns fa landlord will be closely related to

the use to which it is put by the tenant (or mareextly, the use to which it would be

>" Deakin,supranote 11 at 98.

%8 And indeed movements between different marketse-generally Marcus WarreBconomic
analysis for property and busine@xford; Boston: Butterworth-Heinemann, 2000).

%9 Banfield,supranote 5 at 264—6.
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put by a hypothetical replacement ten&At)The more options a tenant has in relation
to his occupation of a property, the higher the vaii be. Landlords will be mindful,
however, that some uses may disrupt the landlariiiier properties, lowering the rent
achievable from those. Therefore, landlords whonaga a number of nearby
properties often place relatively strict restrioBoon the use to which a tenant may put
a property. This will have the potential to degresntal values (at least at rent

review) but may benefit the landlord over3ll.

In addition to restricting what is done in a pragegenerally, a user clause may place
temporal restrictions on certain activities. Thdsliveries may not be permitted
during normal office hours or an anchor tenant rbayrequired to keep open for a

minimum amount of hours.

2.6.2 Tenant Mix
The occupier of one property can have both positimd negative effects on the

occupiers of nearby propertis.In shopping centres especially, this has ledltadd

to consider very carefully the issue of tenant mix.

"Tenant mix" is the “combination of business es#livshents occupying space in a
shopping centre to form an assemblage that procym@sum sales, rents, service to

the community and financiability of the shoppingice venture®® It is a key factor

0 Greer & Kolbe supranote 1, chap 3.

®1 Banfield,supranote 5 at 162; Mary Lou Downie, Peter Fisher & @h@Villiamson, Managing

tenant mix in shopping centres in the United KingdBICS Foundation Research Paper Series (RICS,
2002); Steven R Grenadier, “Flexibility and Tenkgfit in Real Estate Projects” (1995) 38:3 Journal of
Urban Economics 357; R Abratt, J L C Fourie & LiE,PTenant mix: the key to a successful
shopping centre” (1985) 10:3 Quarterly Review ofrkéging 19; Johan de W Bruwer, “Solving the
ideal tenant mix puzzle for a proposed shoppingreea practical research methodology” (1997) 15:3
Property Management 160.

%2 gee 2.7.1, below.

8350 Kaylin, “In depth analysis necessary for shngmientre game” (1973) Shopping Centre World
46, cited in Downie, Fisher & Williamsosupranote 60.
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in the success or failure of any shopping cefitr&he principles are, of course of
broader application, and will be helpful in anahgsiany group of properties in close

proximity under the same management.

An "ideal tenant mix" may include a broad mix oétss creating a specific image for
the centre and allowing it to generate maximal@ustr flow and sales; it will create
synergies between tenants and create a pleasatihaties for shoppers while
maximising the return on the landlord's investnféfecause the rent achievable by a
landlord for a property will depend on the benaftenant derives from it, it will often
be the case that a landlord will be incentivisechiximise tenant profitability (this is,
of course, tied in with the simple fact that a w®maho is not profitable will not be
paying rent to the landlord for very long). If tircentives of landlords and tenants
were perfectly aligned, a landlord would be incésgd to maximisetotal
profitability across his portfolio, even if this \a@s incurring an opportunity cost in
relation to some parts of the portfolio which cobkllet at a higher rent but only at an

overall disadvantage to the portfolio performaffte.

There are a number of different types of tenant stiategies, which may be tailored
to fit the demographics of a particular shoppingtesgs location and commercial
environment. Some categories which are often useddescribe shops are

“‘comparison” shops, “destination” shops and “congeoe” shops.

The theory behind comparison shops is that whemgusertain types of things (e.g.

clothing) customers prefer to compare many differeroducts before making a

% peter J McGoldrickRetail Marketing 2nd ed ed (London: McGraw-Hill, 2002).

% Abratt, Fourie & Pittsupranote 60.

% As has been done in at least one shopping cettilip Buxton, “Bluewater Experience” (1999)
22:2 Marketing Week 34; See also: Howasdpranote 31.
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purchasing decisio¥. Thus, where a number of comparison shops areteldca

together, it can lead to higher sales for all.

Destination shops are destinations in their owhtrand so draw in large volumes of
customers. They may be referred to as “anchorarte} and are crucial to the
success of many shopping centres. They often paych lower rent per unit area
than other tenants because of the benefits thag lboi other tenants (and, thereby, to
the landlordf® The character of the anchor tenant may haverdfis@nt impact on
the performance of the centre, as the type of custaattracted to the tenant will

dictate which types of stores benefit most fromekernalities?

Convenience shops are unlikely to draw any custsrteela centre but may provide
services to them while they are there, prolongimgrtstay. Some new categories
have emerged recently. A shopping centre may gadetse at very low rent to a
tenant who will improve the performance of the cenby keeping shoppers present
longer, possibly targeting demographics likely tecime bored and bring other

shoppers away with them as w&ll.

It is important to note that due to changes inktfe@ader market, the ideal tenant mix
for a particular retail agglomeration will changeep time’* The uses to which
tenants may wish to put their property may alsohevover time’? The landlord

should keep the tenant mix policy under constavieve in order to ensure that it is

" Downie, Fisher & Williamsonsupranote 60 at 3.

% B Peter Pashigian & Eric D Gould, “Internalizingt&rnalities: The Pricing of Space in Shopping
Malls” (1998) 41:1 Journal of Law and Economics 115

% Ciaran Carvalho & Emma Slessenger, “Getting thenight” 21 August 1999 Estates Gazette 74.
" Francesca de Chatel & Robin HuRgtailisation: the here, there and everywhere ddite
(Routledge, 2004).

! Grenadiersupranote 61; Rosendorf & Seidmasypranote 36; Hutchesosupranote 37.

2 Geoffrey Silman, “To shop and change” (2005) 58&fes Gazette 186; Sa¥illiams and another
v Kiley (trading as CK Supermarkets Ltf002] All ER (D) 301 (Nov).
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suited to present market conditiofisThe ability for a landlord to control tenant mix
in response to such changes will be vital to enguthe long term prosperity of a
portfolio, and of the tenants within the portfolid.he landlord may steer the tenant
mix on an ongoing basis through the exercise ofllegpntrols’® subsequent

negotiations to buy back leases and the lettinghdé which become vacant.

2.7 Managing a portfolio

Although the bulk of the literature on portfolio negement is more concerned with
financial instruments, performance ratios and profrgins in the abstract, properties
are not abstract financial instruments and ultilgatgé is the ground-level

management which will determine their profitabilityhis thesis will not address the
gains achievable to landlords through the manageofgroperty assets in a financial

portfolio. Rather, it focuses on the practical mgement of portfolios of property.

As noted by Bon in the context of CRERI‘[just as a fleet of ships requires overall
strategy and co-ordination among individual vess#2o0 does a ‘fleet’ of buildings.

Although each vessel in a fleet may have a sepanasion, the fleet as a whole is
informed by a mission common to aff” In the context of closely located properties,
or a network of properties, in order to obtain ¢neatest overall performance, it may
sometimes be necessary to follow a strategy forpameof an estate which would be

sub-optimal — or even loss-making — for that parits own’’

3 Mary Lou Downie, Cheryl Williamson & Peter Fish&n analysis of landlord’s perceptions of retail
tenant mix and its management in shopping cenfiles Cutting Edge 2000 (London: RICS Research
Foundation, 2000).

4 See Chapter 3 for a description of the legal msi@vailable.

> Corporate real estate management, see 2.2.2,.above

®Bon, supranote 18.

" Chatel & Huntsupranote 69; Buxtonsupranote 65.
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2.7.1 Agglomeration effects

The point of creating a shopping centre must beréate more overall value
than the individual businesses within it could ¢esor themselves. The whole
must be greater than the sum of the p&ftts.

"Agglomeration effects" describe a range of factotsch lead to synergies between
co-located retailers. Teller and Schnedlitz halentified four broad sources of such
effects: location-related; tenant-related; marlgtielated; and management-relaféd.
Location-related factors are mostly linked to tlkeessibility of the agglomeration via
transport infrastructure. Tenant-related factams @elated to tenant mix, as retail
agglomerations allow consumers to carry out diffetasks in one trip. Marketing-
related factors refer to the improved ability ofaikers to market their stores when
acting together. Management-related factors rteféihe gains made possible through

the common management of a group of retailers theyf were one.

Shopping centres and town centre management pragode examples of where

property managers should be on the lookout for sygwortunities.

Agglomeration effects and Externalities
Externalities are consequences of actions not dettctly by the actor, or the

“spillover” costs (or benefits, as the case may bkjn actiof’ These can be
positive or negative. A shop that draws in cust@weho go on to visit neighbouring
shops can be said to be creating positive extéigglior those other shops. On the
other hand, a shop which causes a nuisance and ghagpers off visiting
neighbouring shops creates negative externafitiéEhese spillover costs and benefits

mean that the benefit or nuisance creating behawidube produced sub optimally

8 Howard,supranote 31 at 266.

" Christoph Teller & Peter Schnedlitz, “Drivers afggomeration effects in retailing: The shopping
mall tenant’s perspective” (2012) 28:9-10 Jourrfdflarketing Management 1043 at 1046—7.

8 See generally: Warremupranote 57 at 124—136.

81 For an example in case law, $gleartered Trust plc v Davie§1997] 2 EGLR 83 (CA).
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by the creator of the externalities, meaning tlesburces are allocated inefficiently.
If the creator of the externalities were to experee the negative spillover of his
actions, he would reduce the nuisance-causingictiConversely, if he experienced
the benefits of positive externalities, he would/ate more resources to activities

which create those benefits.

Because these effects tend to under-produce beraid over-produce nuisances,
their existence within a property portfolio candei® reduced overall profitability,
which may have a negative effect on the rent acievby the landlord. Landlords
will be keen, therefore, to prevent this from hagpg (or to stop it from continuing),

and will seek to prevent tenants from causing negaxternalities within a portfolio

2.7.2 Realising the potential of agglomeration effects
Yuo et al have suggested that the question "is twowternalise or manage these

inter-store externalitie€? "Internalising” an externality involves causingtd be
"priced into" decisions, meaning that the interesdftsaa decision maker are aligned
with those who experience the effects of theirandiand efficiency is promoted. The
three methods of achieving this are through prgpeghts (the Coase Theorem), the
use of a Pigouvian tax or subsidy, and reguldtfon.

The Coase theorem

Efficiency is generally defined by reference to Bereto condition: Set of affairs A is
more efficient than set of affairs B if at leasequerson is better off under A than B,
and no one is worse off under A than undéf BiWhere enforceable property rights

are present, the Coase theorem asserts that abffemce of transaction costs, market

8T S-T Yuo et alThe management of positive inter-store externalitieshopping centres: some
empirical evidenceReport (University of Reading, 2003) at 2.
83 [hi

Ibid.
8 0Or see in a policy context: Otto A Davis & Andr&whinston, “The Economics of Urban
Renewal” (1961) 26:1 Law and Contemporary Probl&f6%s
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participants will arrive at a Pareto efficient aion of resources through voluntary
transactions, regardless of the original allocatforiThus, tenants would be able to

negotiate between themselves for an optimal mixse&™°

Transaction costs are the costs entailed in usiegtice mechanism in the markét.
These costs will increase the more parties arelvedoin negotiations and the more
complex the negotiations. Baum has identifiediclifties in assessing the correct
price for flexible lease® while Murdoch suggests that the valuation of ualiserms
can be based on "intuition" rather than on any ahje basi$® The work of
Brueckner in relation to determining the ideal ialitmix of tenants in a shopping
centrd® and of Grenadier in determining how the mix shoudd managed
dynamically as external market factors chahgdemonstrates the degree of
complexity involved in arriving at an efficient mixEmpirically, it has been found
that centrally controlled shopping centres perfdsetter than organically evolved
retail agglomeratior’d and that central management is key to the diftakn

performance of the two types of agglomerafionit appears, therefore that due to

8 R H Coase, “The Problem of Social Cost” (1960). & Econ 1.

8 peters argues that organising tenant mix shouttiéeesponsibility of retailers first and foremost
John Peters, “Managing shopping centre retailer Bdme considerations for retailers” (1990) 18:1
International Journal of Retail & Distribution Magement 5.

8 Ronald H Coase, “The nature of the firm” (1937)&4economica 386.

8 Andrew BaumPricing the options inherent in leased commercialgerty: a UK case stugyReport
09/03 (Reading: University of Reading, 2003).

8 Sandi Murdoch, “Commercial leases: Future dirextian Susan Bright, ed,andlord and Tenant
Law: Past, Present and Futu(elart Pub, 2006) 83 at 87.

% Jan K Brueckner, “Inter-store externalities andcgpallocation in shopping centers” (1993) 7:1 J
Real Estate Finan Econ 5.

°! Grenadiersupranote 61.

92 Christoph Teller, “Shopping streets versus shoppills — determinants of agglomeration format
attractiveness from the consumers’ point of vie20@8) 18:4 The International Review of Retalil,
Distribution and Consumer Research 381.

9 Gary Warnaby, David Bennison & Barry J Davies, t&léng and the Marketing of Urban Places: A
UK Perspective” (2005) 15:2 The International Rewi Retail, Distribution and Consumer Research
191; Gary Warnaby et al, “Marketing UK Towns andi€3 as Shopping Destinations” (2002) 18:9-10
Journal of Marketing Management 877.
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transaction costs, tenants will not generally bée ab internalise externalities by

voluntary agreement.

Where significant transaction costs are presentkebgparticipants organise their
operations through means other than the pricingharism?* This may involve the
imposing of Pigouvian taxes or subsidies or moresalli control through the
imposition of regulations.

Pigouvian taxes and subsidies

Pigouvian taxes and subsidies internalise exte¢reslby levying a charge on or
subsidising activities which generate externaljteculated to cause the creators of
externalities to factor the effects of the extetred on other parties into their
decisions”® The use of Pigouvian taxes or subsidies is nqgtresise as voluntary
transactions, as the tax or subsidy may not acyraeflect the actual benefit or
disbenefit experienced by the other party, butlese costly than a market system to

implement.

Empirical evidence suggests that anchor tenants @hedr tenants capable of
producing positive externalities receive a subsanent reduction in shopping

centres’® Thus, the tenants benefitting from the extra fidbtbrought in are

subsidising the tenants that create these benelitss incentivises the creation of
positive externalities within centrally managed tces. In the absence of central
management, such subsidies may not be possibthe dgenefits arising could not be
withheld from retailers who refused to pay towaadsubsidy. This may be described

as a "freerider" problem.

% Coasesupranote 85.
% A C Pigou, (1920The economics of welfaréth ed ed (New York: AMS Press, 1978).
% pashigian & Gouldsupranote 68; Yuo et akupranote 82.
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Regulation
If Pigouvian taxes are not appropriate, regulatitay be the only way to ensure that

an agglomeration runs efficiently. Portfolio laodls commonly retain rule making
powers over common areas and the uses to whickepiyois put. This permits a
portfolio landlord to prevent tenants from usingithpremises for purposes which
might harm the interests of neighbouring tenantsherlandlord. This central rule
making authority replaces the pricing mechanisrthasneans of control in respect of
some areas of busine¥s.n the presence of transaction costs, it mayhbeohly way

of effectively achieving the benefits of retail émgeration®

2.7.3 Aligning the interests of landlord and tenant
If the landlord is to retain significant powersdontrol his portfolio, tenants may wish

to ensure that their interests are aligned with $usthat the property is managed for
their benefit. Miceli and Sirmans have found ttet key to maximising the benefits
achievable as a result of agglomeration is to desgpses that allow stores to
internalise externalities existing between themd &0 ensure that the landlord

provides an appropriate level of marketing forsatires’

Wheaton has argued that percentage rents are mswder to align the interests of

landlord and tenant, so that the landlord is noemivised to profit in the short run by

9" Coasesupranote 85; Richard A Epstein, “Holdouts, Externabtiand the Single Owner: One More
Salute to Ronald Coase” (1993) 36:1 Journal of baa Economics 553.

% Sergio Currarini & Francesco Feri, “Delegationstes centralization: The role of externalities”
(2006) 60:2 Research in Economics 112.

% Thomas J Miceli & C F Sirmans, “Contracting withesial externalities and agency problems The
case of retail leases” (1995) 25:3 Regional SciemttUrban Economics 355; John D Benjamin,
Glenn W Boyle & CF Sirmans, “Price discriminationshopping center leases” (1992) 32:3 Journal of
Urban Economics 299; Thomas Miceli, C Sirmans & iBerStake, “Optimal Competition and
Allocation of Space in Shopping Centers” (1998)11#ournal of Real Estate Research 113; C F
Sirmans & Krisandra A Guidry, “The DeterminantsS¥fopping Center Rents” (1993) 8:1 Journal of
Real Estate Research 107.
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doing something which might be detrimental to sittenants®® Such percentage
leases have not, however, been favoured traditioiralthe UK®* The fixed rent,

with an upward only review provision, which was frong time the norm in the
UK, provides little incentive for landlords to work tmprove their tenants'
businesses, as rent review clauses are typicallintended to reflect the productivity

of the tenant's business, but rather the markeevat

2.8 Conclusion

It is clear that portfolio landlords have the pdiainto create value through prudent
management of a portfolio, not only in a finangahse as the management of a group
of assets, but by managing the properties as adssito promote the success of all
the tenants in a portfolio. The workings of thegoimg relationship of portfolio
landlord and commercial tenant are discussed irpteh®. If the incentives exist for

a landlord to realise this potential, it will betntefot only the landlord, but his tenants'
businesses, and broader society through the efti@#ocation of resources. The
extent to which Parliament has taken account ofrthe of portfolio landlords in

creating such benefits for society is discussedhapter 5.

A portfolio landlord whose interests are alignedhwthose of his tenants is ideally
positioned to overcome the problems of coordinatitige activities of an

agglomeration of properties, which can be a veryhglacated task, but such
coordination requires not only the alignment o&nests, but centralisation of control.

In particular, landlords will need the ability toamage the portfolio flexibly in

10 william C Wheaton, “Percentage Rent in Retail liegsThe Alignment of Landlord—Tenant
Interests” (2000) 28:2 Real Estate Economics 185.

191 patric H Hendershott, “A comparison of upward-oafy turnover leases” (2002) 20:6 Journal of
Property Investment & Finance 513.

192 Byrton,supranote 46.

193 Howard,supranote 31 at 273.
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response to changes in market conditions in omea fportfolio to be successful in
the long run. In Chapter 3, the ability of a lawdl to reserve control over
dispositions, user and alterations is examined, #ned Courts' approach to the
reasonableness of the control exercised by lansllovdr these aspects of his portfolio

is reviewed in Chapter 4.
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3. The law governing the management of commercial
lettings
In the previous chapter, three broad areas of corfoe the landlord of a commercial

property were identified: Who uses the propertyatithey use it for; and the physical
state of the property. By the inclusion of restoies in individual leases, the landlord
may exercise some control over properties in gemespects; namely dealings by a
tenant with his interest, changes in the use tachvleasehold property is put (user),
and alterations and improvements to the premises teynant. This chapter lays out
the law governing the powers landlords commonlyehi@vexercise such control over

tenants.

In most leases in the UK, landlords do not haveptheer to eject a tenant who is not
in breach of their lease. Therefore, a landlordhivig to exercise legal control over
the tenant mix in a portfolio must rely on the cohtetained over changes to user or
assignment initiated by a tenant. Of course a taddinay also negotiate the purchase
of a surrender of a sitting tenant's lease, and chapse new tenants for any vacant

properties, however they become vacant.

3.1 Dealings involving leasehold interests

Broadly speaking, leasehold interests may be de#it by a tenant in three ways:
they may be assigned, sublet or used as secweigr(@d to generally as “dealings”).
Each of these dealings involves a transfer of soreest in the property and each
has the potential to affect the landlord’s inteseéstsome degree. The law in all three
areas is similar and is addressed together, diffeteng between different types of

dealing where the law treats them differently.

1 See 2.6.2, above.
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3.1.1 The Common Law Position
At common law, the default position is that a prefary interest in land is freely

alienable, and this principle extends to leaselterests. Such alienation may be
effected by assignment, sublease or charge. Tsgign is of benefit to a lessee, as
it allows him absolute freedom to deal with thegenty as his needs chanyélt is,
however, subject to modification by covenant aretdhare several reasons why other
stakeholders might wish to restrict this right. eTlessor would not want to have
foisted upon him a tenant who is seen to posekaofisiot complying with one or
more of the leasehold covenaftsr who might not draw as many customers (or the
right kind of customers) into a shopping ate&urthermore, tenants of neighbouring
properties may not want the property to be occupigdheir competitor§,or by a
business which might change the character of tha’arin a residential setting, a
landlord might be keen to dictate what types ohterive in a development — a “no

student” policy, for exampl@.

For these reasons, some landlords have for a lorg] insisted upon the inclusion in
leases of covenants restricting the tenant’'s ghibitdeal with the lease and this has

become common commercial practife These covenants take a number of forms,

2 Somervell LJ irCook v Shoesmitti1951] 1 KB 752 at 754, referring to another casmtrasts “the
tenant'gprima facieright to assign or sublet” with restrictions impdsby a covenant. Lord Eldon LC
in Church v Brown(1808) 15 Ves Jun 258, stated (at 263) that ritiiet to assign, unless restrained,
[is] incident to [a lessee’s] estate.”

¥ See 2.2.2 - 2.2.3, above.

* This may have been exacerbated by the enactmémé efandlord and Tenant (Covenants) Act, 1995,
which made assignees of a lease liable directiiggdandlord, and removed the liability of the amig
tenant (subject to any Authorised Guarantee Agre¢emtered into as part of the assignmea
3.1.6 below.

®See 2.6.2; 2.7.1, above. For examples in thelamsesee Crown Estates Commissioners v Signet
[1996] 2 EGLR 200Moss Bros Group plc v CSC Properties Lt099] EGCS 47.

® Chelsfield MH Investments Ltd v British Gas,Rl995) 70 P & CR D31.

" Eg: Chartered Trust plc v Daviefl997] 2 EGLR 83 (CA)Petra Investments Limited v Jeffrey
Rogers pl¢[2000] 3 EGLR 120.

8 Rayburn v Wolf(1985) P & CR 463.

9 At least as far back &umpor's Casg(1602) 4 Co Rep 119, 76 ER 1110.

19 Marie Smith & Murray J Ros®oss: Commercial Leasésondon: Sweet & Maxwell), sec H [1].
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namely “absolute” covenants; (merely) “qualifieddvenants; and “fully qualified”

covenants.

Absolute covenants, as their name suggests, limaitability of a tenant to deal with
his interest in the property, without any procedurglace to allow for dealings with
the property. The landlord may, at his sole discne permit a particular transaction,

but is not bound to come to this decision reasgngbl

“Qualified” covenants bar the tenant from dealinghwhe land in a specified way,
without the consent of the landlord. In the ca$ecavenants that are merely
gualified, the landlord was traditionally allowesllie as unreasonable as he wanted in
refusing to grant permission to assign, or othesvdsal with, the property. It has
been noted that merely qualified covenants may eadsltenants in giving the
impression that a landlord will consent to a reatda request for permission to deal
with the property, when in fact the landlord hasswmeh intentiort® For this reason
such covenants have been the subject of statutdgyvention in a number of
jurisdictions™* In England and Wales, merely qualified dispositmovenants are
treated as fully qualified by operation of s19())¢& the Landlord and Tenant Act

1927.

“Fully qualified” covenants prohibit the tenant fnodealing with the property in a
particular way, except with the consent of the lardi but are qualified by a
statement to the effect that the consent shall h@tunreasonably withheld. This

provides a level of reassurance to the tenanteatithe of entering into the lease,

™ FW Woolworth and Co Ltd v Lambgft937] Ch 37.

2 Subject to the Equality Act, 2010. See Brian Doffeuality and discrimination: the new laiMew
law series (Bristol: Jordans, 2010), chap 5.

13 etitia Crabb, “Restrictions on Assignment of Coerial Leases: A Comparative Perspective”
(2006) 35:2 CLWR 93.

“ibid.
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protecting him from the landlord’s future whims.cBucovenants do not, however,
create a positive duty on the landlord not to usmeably withhold consent unless
stated specifically in the leas®. Rather, they release a tenant who is unreasonably
refused consent from his obligations under the wamg allowing him to proceed
with the transaction in the absence of consent tanthll back on the landlord’s
unreasonable withholding of consent as a defenemyduture action brought by the
landlord in respect of the transactin.A tenant in this position does not normally
have a remedy in damages against the landlord ratmom law, however he could
bring proceedings seeking declaratory relief (thatlandlord should have consented
to the transaction and that the tenant would noinbdereach of covenant in dealing
with the property in the manner proposed). Althoulgis is not strictly necessary
some parties may be reluctant to take on a propetéyest from a tenant in the
absence of conseht. Additionally, since the coming into force of tHeand
Registration (Amendment) (No 2) Rules 2005, angamssent of a registered lease
with a disposition covenant may not be registeegd] so cannot take effect in law,
unless the necessary consent has been receiveldeblyahd Registry, and so the

transaction could not proceed without an appliceticourt'®

It is primarily the final category, that of fullyualified covenants, which is relevant to

this thesis.

!> Rendall v Roberts and Stay¢¥959) 175 EG 265. Such a duty does now exisivaby virtue of the
Landlord and Tenant Act, 1988, but this is not ataxtual duty (see 3.1.5 above).

® Romer LJ gave an accurate statement of the latkesn was ifFW Woolworth and Co Ltd v
Lambert supranote 11 at 53.

" The Law CommissiorGodification of the law of landlord and tenant: @mants restricting
dispositions, alterations and change of ysetl (The Law Commission, 1985) at 83.

18 Land Registration (Amendment) (No 2) Rules 2008219
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3.1.2 The Law of Property Act 1925
The Law of Property Act 1925 (the 1925 Act) makéghs changes to the law

relating to consents for mortgages. A landlord matyunreasonably refuse consent to
a subdemise by way of mortgage where it is reqyitemdr to an assignment by the
mortgagee upon a power of sale aristhgPresumably, by analogy with provisions in
the Landlord and Tenant Act 1927 relating to cohseralterations, the section only
affects the operation of merely qualified covenangstricting the creation of

mortgages, and not absolute prohibitiéhs.

The 1925 Act also prohibits the levying of a fime Eonsent to assignmefit.It does
not, however, prohibit landlords from requiring ithéenants to pay legal costs

associated with the granting of consent nor angnjpe provided for in the leagé.

3.1.3 The Landlord and Tenant Act 1927
The Landlord and Tenant Act 1927 (the 1927 Act) enachumber of changes to the

common law position on dealings by tenants withséd®ld interests. Most

significantly, section 19 sets out as follows:

() In all leases whether made before or after tbenmencement of this Act
containing a covenant condition or agreement aga@ssigning, underletting,
charging or parting with the possession of demipeeimises or any part
thereof without licence or consent, such covenamtdition or agreement
shall, notwithstanding any express provision to ¢batrary, be deemed to be
subject—

(a) to a proviso to the effect that such licence consent is not to be
unreasonably withheld, but this proviso does natcprde the right of the
landlord to require payment of a reasonable sumespect of any legal or
other expenses incurred in connection with suamnbe or consent; [...]

191 aw of Property Act 1925, 86(1).

2 bid, s 89(1).

Z Landlord and Tenant Act 1928 19(3); See=W Woolworth and Co Ltd v Lambgsupranote 11.;
2.1.4 above.

22| aw of Property Act 1925upranote 19, s 144.

% See Letitia Crabb, “A fine point: premiums as awaeted rights” (1993) May/June Conv 215.
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This has the effect of limiting the types of aligaa covenant to absolute and fully
qgualified ones, with all merely qualified covenariiscoming fully qualified by

operation of the Act. IfFW Woolworth and Co Ltd v Lambgfta case concerned
with an improvements covenant, it was argued tlatiean 19(2), which is very

similar to the above provision, should apply to asolute covenant prohibiting
alterations on grounds that that such covenanfaanallow for an alteration to be
made with the consent or licence of the landldRibmer LJ dismissed this argument,
referring to absolute covenants against assignnaat, pointing out that there has
been a historic difference between absolute an@lmngualified covenants and that if
there was not a practical difference, the wordshm 1927 Act relating to consent
would be “otiose and useless” if the section watended to apply to both qualified

and absolute alienation covenafits.

3.1.4 The Landlord and Tenant Act 1954
The Landlord and Tenant Act 1954 (the 1954 Act)sdoet make any changes to the

substantive law in this area but there is one mhod provision which should be
noted. Under section 53 of the Act, the County i€bas jurisdiction to determine

whether consent has been unreasonably withheldeblahdlord.

3.1.5 The Landlord and Tenant Act 1988°
Although the changes made by the Landlord and Tiehein1988 (the 1988 Act) are

largely procedural in nature, they amount to aifigant transformation in both the

2 FW Woolworth and Co Ltd v Lambgstupranote 11.

% |bid at 58-9.Cf Landlord and Tenant (Amendment) A880 (Ireland), s 66, which uses two
subsections: one to change absolute covenantsradynggialified covenants, the other to change
merely qualified covenants (including covenants #re interpreted as being merely qualified under
that act) into fully qualified ones. The Law Refo@ommission’s 2007 proposals use one subsection
to achieve the same effeCiraft Landlord and Tenant BjlLaw Reform Commission, 2007.

% See generally: Mark Warwick, “Landlord and TenAnt 1988 - written consents and requests for
information” [2003] L & T Review 6.
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duties of landlord and tenant in giving and seekingsent respectively, and in the

consequences for a landlord who unreasonably widislansent to a dealing.

A number of new duties were imposed on landlordsthy Act: to give consent
unless it would be reasonable noftdp notify the tenant of the decision within a
reasonable time peridd, setting out any conditions attaching to the cohserd
giving reasons for any refusal of cons&htit is also for the landlord to prove that all
the procedural steps were complied with, and timst fusal of consent or any

conditions imposed as part of the consent werenedse™

By necessary implication of these duties, a lambltan no longer rely on reasons for

withholding consent that were not communicatedeotenant?

Where a landlord fails in his duties under anyha &bove headings, the tenant will,
in addition to any action that may lie at commow,ldave a claim in tort for breach
of a statutory duty? It should be noted that as the landlord’s wrang tortious one,
and not contractual, a tenant will not be entitiedepudiate the lease, no matter how
unreasonable the landlord’s conduct, although el@ymlamages may be awarded

where the landlord’s conduct has been particuleghegious”

There had been some debate on the question of erhsthtion 1(6) of the 1988 Act

had as its effect the reversal of the common lavddru of proof on the question of

27 Section 1(3)(a) - This may be contrasted withptreviously existing position, where the Tenant’s
covenant not to deal with the lease without fitstaining consent from the landlord was conditional
upon such consent not being unreasonably withbeldno corresponding duty was imposed on the
landlord.

2 gection 1(3)(b)

29 Section 1(3)(b)

30 Section 1(6); SeBootwear Corp Ltd v Amplight Properties .{d999] 1 WLR 551 at 557-8.

31 Norwich Union Life Insurance Society v Shopm@b®98] 3 All ER 32; CBromley Park Garden
Estates Ltd v M0s$1982] 1 WLR 1019.

%2 Section 4

%3 Design Progression Ltd v Thurloe Propertigz005] 1 WLR 1.
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contractual reasonableness - as opposed meredpsomableness in the context of the
statutory duty”® It was argued that as a matter of constructiaul, the legislature
intended to alter the common law burden of proadyttwould have done so
explicitly.®** The curious result of this situation would betthawould be for the
landlord to prove that any refusal of consent wessonable to avoid having to pay
damages for breach of statutory duty, but for #reant to prove that the refusal was
unreasonable in order to proceed with the assighmdtollowing on from this
position, it is difficult to see how a tenant whaadh established statutory
unreasonableness but not unreasonableness undeasleecould show the necessary
causation for the award of statutory damages, asteahant would not be able to
proceed with the transaction in any ev&ntTaken to its logical conclusion, such an
analysis would therefore frustrate the purpose haf kegislation. This question
appears to have been authoritatively settled irct#tse ofFootwear Corp v Amplight
Properties®” The burden of proof is on the landlord not omlyégard to the statutory
duty, but also in relation to the substantive goesof the reasonableness of a refusal

under the lease.

3.1.6 The Landlord and Tenant (Covenants) Act 1995
The Landlord and Tenants (Covenants) Act 1995 1885 Act) makes a number of

important changes to the law in this area, for deasiade on or after the' bf

3 James Andrew Sandham, “Alienation covenants agd.émdlord and Tenant Act 1988: it ain’t over
until the landlord consents!” [2004] Conv 453.

% The subsection reads: "(6) It is for the persow wved any duty under subsection (3) above— (a) if
he gave consent and the question arises whetrgaveeit within a reasonable time, to show that he
did, (b) if he gave consent subject to any condiiad the question arises whether the conditionavas
reasonable condition, to show that it was, (ckifdid not give consent and the question ariseshenet
it was reasonable for him not to do so, to showithaas reasonable, and, if the question arises
whether he served notice under that subsectiorinvdtiheasonable time, to show that he did."

% SeeClinton Cards (Essex) Ltd v Sun Alliance and Londesurance Company Ltf2003] L & TR

2 for a discussion of the causation required feratvard of damages under the 1988 Act.

3" Footwear Corp Ltd v Amplight Properties |_&lpranote 29 at 557—8; approved by the Court of
Appeal inGo West v Spigaro)d2003] QB 1140.
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January, 1996, or so-called “new tenanci@sThe most significant change made by
the Act was the disapplication of the rule of pgvof contract to new tenancies.
Thus covenants in new leases are directly enfotedaband against the landlord and

his successors in title, by and against the temagithis successors in tifle.

To prevent the change from having an adverse effietche property market, section
16 of the 1995 Act allows for the creation of Autised Guarantee Agreements
(AGAs).”® These agreements are to guarantee the perfoenudrthe covenants by
the proposed assignee. This guarantee may orthutas the term of the original

lease lapses or the assignee assigns the leasaibmot apply to a subsequent lease
(or lease extension) entered into between the resignd the landlord, or if the
assignee subsequently assigns it to a third fartyhe landlord may insist on the
existing tenant entering into an AGA where thereaigrohibition of assignment
(whether absolute or fully qualified), and it imsenable for the landlord to insist on

the AGA as a condition to consenting to the assigmtitf

Section 22 of the 1995 Act inserts new subsectidh§lA) to (1E) of the 1927 Act,
allowing for the inclusion into a lease, or a labgreemerif of a clause setting out
circumstances in which the landlord will be enttléo withhold consent, and
conditions which a landlord may attach to any seohsent. Where a landlord
refuses consent based on one of the reasons setautause made under section 22,

or attaches conditions to the assignment which \wegecribed by such a clause, his

% Except those leases entered into after that datertan agreement for a lease made before that date
or under a court order made before that date - s1(3

39 See generally: Martin Boxerandlord and Tenant: The New Regime and Its Pitfal|Critical

Guide to the Landlord and Tenant (Covenants) A@5X8ondon: Cavendish, 1996) at 25 et seq.

“0 Timothy Fancourt, “Licences to assign: anothen frthe screw?” (2006) (Jan/Feb) Conv 37 at 46—
47.

“! Landlord and Tenant (Covenants) Act, 1995, s 16(4)

“2ibid, s 16(3)

3 Landlord and Tenant Act 1927, s 19(1B)
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refusal or attachment of conditions will not be easonablé? One condition which

is commonly imposed is that any consent to assighb& subject to the tenant
entering into an AGA, guaranteeing the proposedgass’s performance of the
covenants under the lease. Landlords have toreéutan drafting these covenants to
include any reasons they might seek to rely on eylosntly, but not to make the

assignment process so restrictive as to depreserhachievable under the led3e.

3.1.7 What kinds of dealings are governed by the covenant?
This question is a matter of construction of thasée and is best answered by

reference to the relevant covenant in any givere.cashe limitation may be on
assignment, subletting, charging, or otherwise idgalith the property or a part
thereof. In some cases, the covenant may probiitg@ttype of dealing — subletting a
part only of the premises for example — but nottlaeio— subletting the whole of the

premises.

There are numerous examples of different covertaatshave been interpreted by the
courts, which it is not proposed to examine in ifldtare’® Arising out of the
principle that interests in land should be fredigraable, the courts have interpreted

covenants seeking to restrict that right strictigiast the landlord’

Involuntary conveyances do not generally come withie scope of such covenants

but may in certain circumstances, for example whieeg are expressly includéd.In

“ Landlord and Tenant Act 1927, s19(1A)(b); Crabb $iaggested that the landlord may still bear the
burden proving reasonableness: Letitia Crabb, “IRetimg Licences to Assign: the Impact of the
Landlord and Tenant (Covenants) Act 1995” (200Qirdal of Business Law 182 at 184.

%5 See:Report of the ABI Working Party on the Landlord drhants (Covenants) Act 19@%ndon:
Association of British Insurers, 1996).

%6 See Patrick McLoughlirGommercial leases and insolvendyh ed (Haywards Heath: Tottel, 2008)
at 258 for a discussion of different wordings amel interpretation given to them by the courts.
“"Grove v Porta| [1902] 1 Ch 727; See the comments of Harman [Shieet and Maxwell v

Universal News Servicefl964] 2 QB 699 at 727.

“8 Doe on the demise of Mitchinson v Cayt@798) 8 Term Rep 57; 101 ER 1264.
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Crescent Leaseholds Ltd v Gerard Horn InvestmendsL.the Court of Queen’s
Bench for Saskatchewan distinguished a change afemship arising out of a
voluntary company merger which created a new comparwhich all assets of its
predecessor companies would be vested. The abanabvenant in the lease
expressly applied to assignment by operation of aw the trial judge distinguished

this from other cases on the ground of voluntasnes

It is worth noting that dealings with unregistetedses in breach of covenant do take
effect in law, subject to the landlord’s rights riespect of the leasé. Thus the
landlord may forfeit the lease and recover damdgesa the tenant in default, and
may in some circumstances be entitled to a manglanpunction ordering a new
subtenant to surrender the lease to the origiman®* This should be noted where a
tenant seeks to proceed with a transaction in tiserace of consent on grounds that

he believes it to have been unreasonably withheld.

3.1.8 Reasonableness
When the court comes to assess the reasonablehestandlord's withholding of

consent, it will consider the reasons from the larttss perspectivé but based upon
what a reasonable person might do in his placas ot a question of whether the
landlord made the right decision, but of whether tlecision made by the landlord

was within the range of permissible decisions mdhicumstance®

“9 Crescent Leaseholds Ltd v Gerard Horn Investmetuts(11982) 141 DLR (3rd) 679

0 Old Grovebury Farm v W Seymour Plant Sales and Hi@2) Ltd [1979] 1 WLR 1397.

*L Crestfort v Tescd2005] EWHC 805 (Ch). In that case the landloabwable to establish a cause of
action against the sublessee, namely tortuoudénégrce with contractual relations. See generally
Chitty on ContractgSweet and Maxwell), paras [1-172].

*2|nternational Drilling Fluids v Louiseville Invesemts [1986] 1 Ch 513Ashworth Frazer Ltd v
Gloucester City Counci[2002] 1 All ER 377.

%3 Pimms v Tallow Chandler§l964] 2 QB 547Ashworth Frazer Ltd v Gloucester City Counsilpra
note 51.
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The landlord must actually have based its decisiothe reasons given in codft.In
Berenyi v Watford Borough Councit was clear from the minutes of the Council's
meeting that they had not considered the reasen fialied on in court> In Bromley
Park Garden Estates v Mqgssne of the reasons given had not materialiseitl after
consent was rejectéd. As a result of the 1988 Act, only reasons givetthe tenant
within a reasonable time of the application for gemt being made may be relied upon
in court®’ although these may be expanded upoitVhere good reasons are given as
well as bad reasons, the court may uphold the ¢addl refusal of consent, so long as

the good reasons are not corrupted by the badnsaso

In extreme cases, the landlord may have to takeffeet of a refusal of consent upon

the tenant into accoufit although this will not normally be the cae.

Under the s1(6) of the Landlord and Tenant Act 1988 burden of showing that a
refusal to consent was reasonable rests on thélandt was confirmed ifrootwear
Corp v Amplightthat this applies equally to the question of reabteness for the
purposes of landlord and tenant law as it doegh®ipurposes of a claim for damages

under section 4 of the 1988 A%t.

As discussed at 3.1.6 above, the Landlord andité@avenants) Act 1995 (the 1995

Act) allows for the incorporation of circumstancego the lease, in which the

> Bromley Park Garden Estates Ltd v Masspranote 30.

% Berenyi v Watford Borough Coungjll980] 2 EGLR 38.

5 Bromley Park Garden Estates Ltd v Masspranote 30.

" Footwear Corp Ltd v Amplight Properties | &lipranote 29.

8 Ashworth Frazer Ltd v Gloucester City Counsiipranote 51.

%9 British Bakeries v Testlef1986] 1 EGLR 64BRS Northern Ltd v Templeheights L[tt998] 2
EGLR 182; Cf:Berenyi v Watford Borough Councdlupranote 54, where the Council’s reasons were
inseperable from its bad faith attempts to bloektémant’s plans.

% |International Drilling Fluids v Louiseville Invesents supranote 51.

®INCR Ltd v Riverland Portfolio No 1 Ltf2005] EWCA Civ 312.

%2 Footwear Corp Ltd v Amplight Properties | &lpranote 29.
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landlord will be justified in withholding consentvVhere a landlord relies on one of

these reasons, his refusal of consent will be reste.

A landlord cannot insist upon the payment of a fiorehis consent® and where such
a fine is demanded the tenant may proceed withréimsaction without paying . If
the tenant should pay the fine however, he will betable to recover it in codft.
The landlord may charge the tenant for any readenabsts incurred in giving

consenf®

The substantive question of reasonableness is yhidbpendent on the facts of

individual case$’ and is discussed at length in Chapter 4, below.

3.2 User covenants

As with disposition covenants, landlords often wislrestrict how a tenant may use
property. While a change in user may be linkedatoassignment or sublease, as
discussed in Chapter 2, a portfolio landlord maynb®est concerned about ensuring
that the use to which a property is put does nasedlifficulties for other nearby

tenants of the landlord.

3.2.1 The common law position
At common law, a tenant is entitled to use theplemises for any purpose, provided

that such use is not illegal or prohibited by teaske and would not fall foul of the

doctrine of wast& It has, however, for quite some time been commm@atice to

%3 Law of Property Act 192%upranote 19, sec 144. This does not apply to leasesaenddienation is
prohibited absolutely.

® Andrew v Bridgemar{1908] 1 KB 596.

®ibid.

% Landlord and Tenant Act 1923upranote 21, sec 19(1)(a).

7 SeeBickel v Duke of Westminstét977] QB 517jnternational Drilling Fluids v Louiseville
Investmentssupranote 52;Ashworth Frazer Ltd v Gloucester City Counsilipranote 52.

% See Charles Harpum, Stuart Bridge & Martin Dixbiegarry & Wade: The Law of Real Property
8th ed (Sweet & Maxwell, 2012) at 890.

-44-



restrict the use to which tenants may put such estgf® As with disposition

covenants, covenants restricting the user of agrtppmay be absolute, qualified or
fully qualified. Unlike disposition covenants, hewver, there is no statutory
modification of merely qualified user covenantsevyanting the landlord from

refusing consent on unreasonable gro(fh@ithough such statutory intervention was
recommended by the Law Commission in 1985)Thus with both absolute user
covenants and merely qualified ones, the landloagt oonsent to a change in user, or

may refuse consent for any reason.

It is for the landlord to demonstrate that the tseavhich the tenant is putting the
premises is prohibited by the user coverfanin cases of doubt, user covenants will

be interpreted in favour of the tend#it.

3.2.2 Statutory intervention
The most noteworthy aspect of statutory interventrorelation to user covenants is

the lack of it. Merely qualified user covenantsra prevent a landlord from being
unreasonable in refusing consent, so a landloetssibn may not be challengél.
Even where a tenant has negotiated the inclusi@folly qualified user covenant in
the lease, there is no statutory duty on landldad®e reasonable when deciding
whether or not to give consent or in how long thale to make their decision.
Therefore damages will not be available for a lardls unreasonableness unless the

landlord has covenanted specifically not to be asweable in considering such

% The Law Commissiorsupranote 16, paras 3.85-3.86.; The balancing exebsisgeen tightly
drafted user covenants allowing for greater coriyothe landlord and negative effects of restretiv
user covenants on rental value are discussed At H&8ow.

9 Guardian Assurance Co Ltd v Gants Hill Holdings, L[itP83] 2 EGLR 36 (Ch).

" The Law Commissiorsupranote 17, paras 6.14 — 6.17.

2 Basildon Development Corp v Macffd986] 1 EGLR 137.

3 Skillion v Keltec Industrial Researci992] 05 EG 162.

" Subject to the Equality Act, 2010.
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applications”®> Further still, where applications are made siamgbusly for an
assignment and change of user, statutory damagesurfeeasonable delay or
withholding of consent may not even be availableelation to the assignment, if the

breach of statutory duty cannot be said to haveezhthe los$®

The only statutory modification of covenants resing user came in the form of
section 19(3) of the Landlord and Tenant Act 192Where a lease contains a
qualified or fully qualified user covenafit,this section prohibits landlords from
charging a fine or increasing rent in exchangectmsent to a change of user, save

that it:

does not preclude the right of the landlord to rnegyayment of a reasonable
sum in respect of any damage to or diminution ahalue of the premises or
any neighbouring premises belonging to him and oy &gal or other
expenses incurred in connection with such licemamasent.

Nor does this provision apply to applications fbange of use which would require
structural alterations to the property. The Lawn@assion has criticised this
provision, as no such fine would be payable if sakt@rations (which would amount
to improvementsy were sought on their own and it seems strangelléov ghe

levying of a fine for two consents sought togethmither of which alone could be

charged for?

While section 19(3) cannot be contracted out olessithe covenant is fully qualified
the landlord may use the withholding of consenpressure the tenant into entering

into a new lease on terms kinder to the landlororder to change the user.

> No evidence was found to suggest that such covg@aa in fact used.

"8 Clinton Cards (Essex) Ltd v Sun Alliance and Londesurance Company Ltsupranote 36.
7 Although it does not apply to absolute user coneia

8 Balls Bros v Sinclair[1931] 2 Ch 325. See 3.3, below.

" The Law Commissiorsupranote 17, para 6.16.
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Where the landlord offers consent in exchange feurm of money, the tenant may
bring proceedings challenging the reasonablenesheobum requested. Where the
court identifies a sum that would be reasonable,ldéimdlord is required to give his

consent upon payment of that sum.

3.2.3 Fully qualified user covenants
As with covenants restricting disposition, a fuljlyalified covenant against change of

user will only bind the tenant insofar as the landlreasonably refuses consent to a
change of use. Once a tenant has applied for ognse may proceed with the
change of use if consent is unreasonably withh8ecause of the relative paucity of
cases examining the reasonableness of refusalsnskent to a change of use, the
courts have looked to decisions on the reasonellsal of consent to dispositions to
guide them in this aréd. A detailed analysis of the law in relation to the

reasonableness of withholding consent is givenhapter 4.

A number of points should be noted as resultingnftbe absence of legislation in this
area similar to the Landlord and Tenant Act 1988dispositions. Where the tenant
is challenging the reasonableness of a refusabo$ent, it is for the tenant to show
that consent to assignment was unreasonably witftherhe landlord is not bound to

follow a reasonable procedure in dealing with retgf&

Unlike the position for disposition covenants pitiotthe enactment of the 1995 Act, a
fully qualified user covenant may provide for cinestances in which it will be

reasonable for a landlord to withhold consent. Auagh circumstances will be strictly

8 Anglia Building Society v Sheffield City Coun§ll983] 1 EGLR 57Tollbench v Plymouth City
Council(1988), 56 P & CR 194 (CA) at 198-34illgrove Developments Ltd v Plymouth City Council
[1997] EGCS 115.

1 Luminar Leisure Ltd v Apostqlg2001] 42 EG 140.

8 Tollbench v Plymouth City Coungilupranote 80.

-47-



construed and it will be for the landlord to showatt an otherwise unreasonable

withholding of consent is permissible under sughavision®

As with the reasonableness of refusals of consemel with a leasehold interest,
section 53 of the Landlord and Tenant Act 1954 gitvee County Court jurisdiction to

determine the reasonableness of refusals of cansent

3.2.4 Obsolete user covenants - Section 84 of the Law of Property
Act 1925

Where more than 25 years have expired on a leasetiym of at least 40 years, the
tenant may apply to the Lands Chamber of the UppdunaP* to have a user
covenant modified or set aside, where it has beanliselete by reason of a change to
the character of the property, the area in whigh situated, or any other factor which
the Tribunal deems relevant, where the covenantpgding some reasonable user of
the premise&> An order may be granted by consent of the landtorif the change
will not affect his interests. A sum of money may dwarded to compensate anyone
who benefits from the covenant for any loss sutfess a result of the discharge or
modification of the covenant, or for the differenoeconsideration that would have

been realised had the covenant not been in force.

3.2.5 Keep open covenants
As discussed in Chapter 2, “keep open” covenanis lmeacritical to the success of a

development. The question may arise, however, lanethese covenants are

enforceable. The courts are generally reluctantaimpel someone to carry on a

8 Berenyi v Watford Borough Coungslupranote 54.

8 Formerly the Lands Tribunal, jurisdiction transéet by Transfer of Tribunal Functions (Lands
Tribunal and Miscellaneous Amendments) Or2@e09/1307, art. 2.

8 Law of Property Act 1925upranote 19, s 84, as amended by the Law of Propesty1®69.
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business, either by injunction or by order of sfiegerformancé® In Co-operative
Insurance v Argyll Storeghe Court of Appeal found that the circumstanedsere
the defendant closed a supermarket, a destinatiniru the Plaintiff's shopping
centre, at very short notice and without tryingfimd an assignee, were extreme
enough, and in particular that the defendant’'s mohdvas egregious enough, to
warrant the granting of specific performance ofkeep open covenaft. The House
of Lords overturned the decision, however, holdthgt because of the level of
judicial oversight that might be required to entosuch an order, and the onerousness
of it to a business forced to keep a shop opensigraficant ongoing cost, such an
order would not be appropriate. While the House of Lords did look to the drafting
of the covenant to determine whether it was pre@seugh to be specifically
enforced, it has been suggested that no keep ayemant could be drafted in such a

way as to make it specifically enforceabBle.

3.3 Alterations and improvements

At common law, a tenant may make alterations t@ilemises, so long as they do not
amount to waste, or breach other obligations oftéinant. It is common practice for
leases to restrict the tenant from making altenstior improvements to the property.
Different types of alterations may be restrictedlifferent ways. Such clauses may
be absolute, qualified or fully qualified, but asttwdisposition covenants, merely
gualified covenants against improvements are medliby statute to become fully

qualified?® This section also applies where the covenantipitshthe making of

8 Braddon Towers Ltd v International Stores L[t#987] 1 EGLR 209FW Woolworth Plc v

Charlwood Alliance Propertie§1987] 1 EGLR 53.

87 Co-operative Insurance v Argyll Stores (Holdings),[1996] Ch 286 (CA).

8 Co-operative Insurance v Argyll Stores (Holdings), [[1998] AC 1 (HL).

8 peter Luxton, “Are you being served? Enforcingrkepen covenants in leases” [1998] Conv 396 at
401.

% Landlord and Tenant Act 1928 19(2).
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alterations without consent and the alterationsalgt sought to be made amount to

improvements.

The Equality Act, 2010, prohibits landlords fromreasonably withholding consent to

alterations made to facilitate access to peoplk digabilities”

3.3.1 Defining alterations and improvements
What exactly is prohibited by the covenant will eomlown to interpretation of the

lease, but the courts have stressed that therebwillimits to any formulatioff
“Alterations” has been held to mean “alterationsicihwould affect the form or
structure of the premise&® In Bickmore v Dimmerthe affixing of a clock to the
exterior wall of a jeweller's shop was not in brieanf the alterations covenaltit.
Stirling LJ noted that such a covenant did notrigsalterations “absolutely essential
to carrying on the business”, nor anything “fixedthe premises and convenient for

the carrying on the business in a reasonable, angimand proper way’®

“Improvements”, for the purposes of the 1927 Aate amprovements from the
perspective of the tenafft. The landlord may seek compensation for damagdesto
interests and may set as a condition that the ge=mmbe returned to their prior

condition before the tenancy comes to an®nd.

L Equality Act, 201Gch 21 para 3(3). See: Doyle, note 12 at 58-59.
92 See:Woodfall: Landlord and Tenanpara 11.258 for a discussion of different forrtiolas and their
effects.
% Bickmore v Dimmef{1903] 1 Ch 158 at 167 (Vaughan Williams LJ).
94 5 s
ibid.
% Bickmore v Dimmersupranote 92 at 168.
% Balls Bros v Sinclairsupranote 77, approved iRW Woolworth and Co Ltd v Lambgsupranote
10 at 49 (Lord Wright MR)..
9" Landlord and Tenant Act 1923upranote 20, sec 19(2).
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3.3.2 Reasonableness
A tenant may apply for a declaration that conseninprovements was unreasonably

withheld. The onus of proving that the consent waeasonably withheld rests on
the tenant® As to the question of reasonableness generhycourts have looked to
the cases on alienatidh,although as s19(2) allows for the landlord to iegjthe

payment of compensation where the alteration sooghht damage his interests, or
to have the property restored if the alterations mat improve the rent achievable by
the property, the courts will scrutinise whethez tandlord could have protected his

interests by such a requirement rather than byhelting consent®

3.4 Property retained by the landlord

The landlord may also retain some property for asecommon areas by tenants.
While tenants will be granted easements of access such common areas, and
guarantees in respect of opening hours, the lathdjenerally retains broad powers of
control over the common areas. The duties of dnellbrd in relation to how such

control is exercised are discussed in Chapter 6.

3.5 Conclusion

The ability of landlord to exercise control oves lpiortfolio will depend significantly
on the types of covenant included in the lease. dimolute covenants (or merely
gualified user covenants), the specific wordingduigethe drafting of restrictions will
be the most significant factor, and so should besickered carefully, as any such

restrictions will be construed strictly againsaadlord.

% Lambert v FW Woolworth (No 2)1938] Ch 883 (CA) at 906.
% Lambert v FW Woolworth (No Qupranote 98.
1% |hid at 906.
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In the case of fully qualified covenants, the csuriterpretation of reasonableness is
likely to have a much greater impact on a landtoattility to control his portfolio in

the long run. This is discussed in detail in Chagt
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4. The reasonable landlord and the portfolio

As it becomes more and more common for restrictcmmgained in leases on how and
by whom leasehold property may be used to be fyliglified! the importance of
how the courts understand the qualification that landlord may not unreasonably
withhold consent will grow in importance. The pedaral elements of
reasonableness are set out in Chapter 3: The lahdhay only rely in court on
reasons which actually led to his decision; any beamkons relied upon must not
corrupt the good reasons; and the burden of pesis on the tenant in respect of
changes of user but on the landlord in relationdispositions Additionally in
respect of assignments, the landlord may only cglyreasons given to the tenant

within a reasonable time of the application for semt being made.

Once these procedural elements have been met,up i® the court to determine
whether any refusal of consent was reasonable. hoAgh the nature of
reasonableness makes it impossible to avoid unegrteompletely* concerns have
been expressed, that the way the courts have domé anterpreting reasonableness
has not helped the situation, making it excessivglgredictable and not providing
sufficient certainty for landlords (or indeed tet®gynfaced with making decisions

about whether to consent (or challenge a refusatamisentf. Some have also

! Neil Crosby et alMonitoring the 2002 code of practice for commerdéisegLondon: Office of the
Deputy Prime Minister, 2005).

2 See 3.1.8; 3.2.3, above.

% Footwear Corp Ltd v Amplight Properties |.{d999] 1 WLR 551; see 3.1.8, above.

* Letitia Crabb, “Licences to assign and collatedantages” (1986) July-August Conv 287.

® James Andrew Sandham, “Alienation covenants aad.émdlord and Tenant Act 1988: it ain’t over
until the landlord consents!” [2004] Conv 453; @itbKodilinye, “Refusal of consent to assign: the
unreasonable landlord” (1988) Conv 45.
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suggested that the courts' approach to reasonaBldr@s been unduly favourable to

tenant$

It is only relatively recently that the courts havied to put a cogent framework on

when it is reasonable for a landlord to refuse eah$ a disposition or change of use
in the context of a fully qualified covenant. THevelopment of guiding principles

which have been identified may be traced througbeclaw. Very often, these

principles are discussed with reference to landl@@kking to abuse their power, and
SO restrictive interpretations of reasonableness haen favoured. However, it must
also be borne in mind that the ability of a landloo exercise some level of control
over a portfolio will affect how well that portfali(and in turn the landlord's tenants)
performs in the long ruh. In order to encourage investment, care must kent#o

avoid excessively curtailing landlords' freedonguestions of management.

This is particularly relevant in the context of pesty portfolios, where landlords
have the capacity to create value through prudemagement, to the benefit of all of
their tenants. As has been demonstrated in Chaptermmercially minded landlords
ought to give consideration to a much wider randefagtors in managing an
individual property forming part of a portfolio thaa landlord managing the same
property in isolation. Such factors may include #ffect of any change on other
properties in the portfolio (or on the portfolio @svhole), the precedent that might be
set by giving consent to a change, or practicalsclamations relating to the

administration of a portfolio of properties. Thetent to which these factors can

® Jonathan Brock, “Blundell memorial lecture: corigerassign - reasonableness revisited” (1998) 2:6
L & T Review 117; Mark Warwick, “Landlord and Tertafct 1988 - written consents and requests for
information” [2003] L & T Review 6; Timothy FancaufLicences to assign: another turn of the
screw?” (2006) Conv 37-53; Cf Letitia Crabb, “Regtons on Assignment of Commercial Leases: A
Comparative Perspective” (2006) 35:2 CLWR 93.

" See 2.6.2.
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reasonably be taken into consideration in decigthgther to give consent will have a
significant bearing on the willingness of portfolemdlords to accept fully qualified,

as opposed to merely qualified or absolute, covisnaglating to user and alienation
(where they have any chof¢e The courts' approach to reasonableness wil sy

a role in informing the ongoing management of sypdrtfolios, and even the

legislature's attitude towards mandatory full dfication’

This chapter examines how the additional complexitif property portfolios are dealt
with by the courts, and how the case law in theexnof portfolio properties might
inform an understanding of reasonableness in adbrosense. The portfolio cases
hint at a more flexible judicial approach to reasueness than some accounts would
acknowledge; one that takes account of both thenamu@ motivations and

commercial realities facing the landlord.

4.1 Dispositions

As will be apparent from the discussion of the dasebelow, the facts of individual

cases play a crucial role in whether a refusal misent is reasonable, but some
general themes emerge, which may be useful in itign&bout reasonableness in the
abstract. Therefore, before examining the rangeasks in the area, it is useful to
consider some general principles of the law astifieth by the appellate courts and

discussed by commentators.

A move towards general principles of reasonablenasselation to landlords'

withholding of consent began with Lord Denning MRigta in Bickel v Duke of

8 See 3.1.3 above (Landlord and Tenant Act 1922)2%elow (where | suggest that full qualification
be implied into all covenants restricting user afidnation).

° The Law CommissiorGodification of the law of landlord and tenant: @mants restricting
dispositions, alterations and change of ysetl (The Law Commission, 1985). See chapter 5.
Although of course a legislature has greater stioge an individual landlord, being able to alter th
general law relating to reasonableness if the jabattitude to the question is standing in the way
mandating full qualification.
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Westminstet® Although his speech stands as a key defencearftadl, case-by-case
approach to reasonableness, it does point to tleegemce of broad principles which
might guide practitioners in anticipating when aitanight find it reasonable for a
landlord to withhold consent. Drawing on the earllecision of the House of Lords
in Viscount Tredegar v Harwogd he rejected the idea that individual cases woeld b
binding on a subsequent court, suggesting instegtdite likely decision of a court in

a given case might be determined by referenceetbdly of case law as a whdfe:

When[the words of a fully qualified covenangome to be applied in any
particular case, | do not think the court can, drosld, determine by strict
rules the grounds on which a landlord may, or may, neasonably refuse his
consent. He is not limited by the contract to g@ayticular grounds. Nor
should the courts limit him. Not even under ths@uwf construing the words.
The landlord has to exercise his judgement in @itssof circumstances. It is
impossible for him, or for the courts, to envisalgem all [...] Seeing that the
circumstances are infinitely various, it is impdsdsito formulate strict rules
as to how a landlord should exercise his powerefdisal. The utmost that the
courts can do is to give guidance to those who hawnsider the problem.
As one decision follows another, people will geknow the likely result in
any given set of circumstances. But no one preteddl be a binding
precedent as a strict rule of law. The reason®miby the judges are to be
treated as propositions of good sense — in relatora particular case —
rather than propositions of law applicable to aises.

The position which Lord Denning MR advocated setkseconcile the conflicting
desires for legal certainty and justice in indiatigases by supporting the idea that
reasonableness is assessed based on consisteliffieult to characterise precisely -
principles, allowing parties to deduce from prewotases what their likely legal
position is, but without preventing future courteri deciding subsequent cases on
the basis of their individual merits. The questafireasonableness is to be assessed
in the context of all of the facts of the caseJudig the intention of the parties in

drafting the covenant. Conceptually, this strik@sappealing balance, but practical

19 Bjckel v Duke of Westminstét977] QB 517.
" Tredegar (Viscount) v Harwoo{f1 929] AC 72.
12 Bjckel v Duke of Westminstaupranote 10 at 524.
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difficulties associated with maintaining consistemt the absence of firm rules have
led courts and commentators to seek to define iptes governing the concept of

reasonableness.

In, International Drilling Fluids Ltd v Louisville Imaments (Uxbridge) Ltdthe
Court of Appeal approved this case-by-case approageneral term&® Balcombe
LJ did, however, lay down the following “proposit® of law” — elicited from

previous judgments — for determining reasonabletess

(1) The purpose of a covenant against assignmethbut the consent of the
landlord, such consent not to be unreasonably weithhis to protect the
lessor from having his premises used or occupieghinndesirable way, or by
an undesirable tenant or assignége.]

(2) As a corollary to the first proposition, a l@iord is not entitled to refuse
his consent to an assignment on grounds which hatleng whatever to do
with the relationship of landlord and tenant in e&d to the subject matter of
the leasd...]

(3) The onus of proving that consent has been worgbly withheld is on the
tenant|...]*°

(4) It is not necessary for the landlord to prohattthe conclusions which led
him to refuse consent were justified, if they waaclusions which might be
reached by a reasonable man in the circumstahcds

(5) It may be reasonable for the landlord to refusis consent to an
assignment on the ground of the purpose for whingh groposed assignee
intends to use the premises, even though that pargonot forbidden by the
lease]...]

(6) There is a divergence of authority on the goestin considering whether
the landlord's refusal of consent is reasonablegtivér it is permissible to
have regard to the consequences to the tenantn$erd to the proposed
assignment is withheld [...] a proper reconciliatioh those two streams of
authority can be achieved by saying that while mdlard need usually only
consider his own relevant interests, there maydses where there is such a
disproportion between the benefit to the landlort g¢he detriment to the

13 International Drilling Fluids v Louiseville Invesents [1986] 1 Ch 513.
*Ibid at 519-21.
15 This been reversed in England and Wales by s¥(@)ed_andlord and Tenant Act, 1988: See 3.1.5.
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tenant if the landlord withholds his consent to assignment that it is
unreasonable for the landlord to refuse consent.

(7) Subject to the propositions set out aboves ieach case a question of
fact, depending upon all the circumstances, whetihedandlord's consent to
an assignment is being unreasonably withheld.

Balcombe LJ's propositions leave the question asgeableness to be decided by the
courts on the facts in most cases, with only thet ind second propositions imposing

concrete limits on landlords' conduct.

The House of Lords finally considered the quesbbmeasonableness in the context
of landlords' consents in the caseAshworth Frazer v Gloucester City CourtGil
Lord Bingham identified “"three overriding princigle for determining the

reasonableness of a refusal of consént:

The first, as expressed by Balcombe LJ in Inteomati Drilling Fluids Ltd v
Louisville Investments (Uxbridge) Ltd is that

"a landlord is not entitled to refuse his consemtain assignment on
grounds which have nothing whatever to do with rilationship of
landlord and tenant in regard to the subject matiethe lease ..."

The same principle was earlier expressed by Sargdnnh Houlder Bros &
Co Ltd v Gibbs [1925] Ch 575, 587:

"In a case of this kind the reason must be somegthiffecting the

subject matter of the contract which forms the tielaship between the
landlord and the tenant, and ... it must not be ethiing wholly

extraneous and completely dissociated from theestibpatter of the
contract.”

While difficult borderline questions are bound tdse, the principle to be
applied is clear.

Secondly, in any case where the requirements dfrigrinciple are met, the
guestion whether the landlord's conduct was reabtenar unreasonable will
be one of fact to be decided by the tribunal of.faibere are many reported
cases. In some the landlord's withholding of cohdeas been held to be

16 Ashworth Frazer Ltd v Gloucester City Counf2002] 1 All ER 377.
7 bid, paras 3-5.
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reasonable(...), in others unreasonablg..). These cases are of illustrative
value. But in each the decision rested on the fatthe particular case and
care must be taken not to elevate a decision madéefacts of a particular
case into a principle of law. The correct approaeas very clearly laid down
by Lord Denning MR in Bickel v Duke of Westminster.

Thirdly, the landlord's obligation is to show thais conduct was reasonable,
not that it was right or justifiable. As Danckwelttd held in Pimms Ltd v
Tallow Chandlers Company: "it is not necessary tlee landlords to prove

that the conclusions which led them to refuse aune®re justified, if they

were conclusions which might be reached by a resislenman in the

circumstances . . ." Subject always to the firahgple outlined above, |

would respectfully endorse the observation of Wistdunedin in Viscount
Tredegar v Harwood [1929] AC 72, 78 that one "sldbrdad reasonableness
in the general sense". There are few expressionge mautinely used by

British lawyers than "reasonable", and the expressshould be given a
broad, common sense meaning in this context athera

In Channel Hotels v TamimiPeter Gibson LJ commended these principles, itbasgr

them as being “indubitably correct"

4.1.1 The general principles

While the propositions ininternational Drilling and "overriding principles” of
Ashworth Frazerhave been broadly accepted as useful synthesdse grinciples
determining the reasonableness of a landlord'saéfaf consent, there has been some
debate as to their precedential value. Some hawghs to elevate (at least some of)
them to rules of law® while others have seen more flexibility, pointifg the
repeated approval by subsequent célms$ Lord Denning's factual reasonableness

approach irBickel and describing the propositionsliriernational Drilling and other

18 Channel Hotels & Properties (UK) Ltd v Tamirf2004] EWCA Civ 1072, para 48.

19 Crabb,supranote 4; Crabbsupranote 6; Letitia Crabb & Jonathan Seitleeases: covenants and
consents2nd ed (London: Sweet And Maxwell, 2008).

2 |International Drilling Fluids v Louiseville Invesents supranote 13:Ashworth Frazer Ltd v
Gloucester City Coungisupranote 16.
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cases as "guidelines (...) to be taken serio@5ky' "no more than guidelines in what

is essentially an issue of fact"

The largely procedural fourth of Balcombe LJ's sepeopositions innternational
Drilling, (repeated in Lord Bingham's third overriding pipie) and the broad
guidance of propositions five and six have not beery controversial. Legislative
change has reversed the position of the third mitipa, relating to the burden of
proof, following recommendations from the Law Corasion®® The legal situation
is in any event relatively straightforward in respef each of those principles and is
discussed in Chapter?3. The key difference in opinion amongst commengator
relates to the relationship between the first amcbsd propositions and the last (or

between the first and second overriding principles)

Kodilinye suggested that there are in fact thressoaableness standards used by
courts: The personality or user test, a contracaparoach and a broad approath.
He suggests that in different cases the courts hepesl different approaches in
assessing the reasonableness of a withholding o$ect, or have referred to a

mixture of them.

The personality or user test
In interpreting fully qualified covenants, and tmeaning of "reasonably"”, the courts

have often sought to ascertain the purpose of twerant. The answer to this

guestion favoured by Balcombe LJ, and comprisirggfinst proposition is said to be

ZLvivien M King, “How reasonable can a landlord b&2999) Property Law Journal 16.

% peter Luxton, “Inevitable or merely likely? Antigited user and consent to assign” (2002) Journal of
Business Law 466 at 470.

% Landlord and Tenant Act, 1988he Law Commissiorsupranote 9.

43.1.8, above.

% Kodilinye, supranote 5.
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founded in the judgment of AL Smith LJ Bates v Donaldsqff as approved by the

Court of Appeal irHoulder Bros v Gibh$§’

The comments of AL Smith LJ iBatesshould be viewed in context, as an abridged
version has the potential to give the impressionacstatement of more general

significance than was actually the c&8e:

[The clausejvas in my judgment inserted alio intuitu altogetheard in order
to protect the lessor from having his premises usedoccupied in an
undesirable way or by an undesirable tenant or gres¢, and not in order to
enable the lessor to, if possible, coerce a tetasurrender the lease so that
the lessor might obtain possession of the prenfisgs

This wording is rather more consistent with a firgdof fact than a general statement
on how this type of covenant ought to be construHae reference to the purposes for
the insertion of the clause are equally non-gersatale. It is difficult to accept that
AL Smith LJ intended to suggest that any reasorrelating to the personality of the

intended assignee or intended user of the premisakl be unreasonable.

It appears that Pollock MR iHoulder Brostook a similar approach to AL Smith LJ
in Batesin examining the purpose of the covenant on thesfaf that particular case,

in the context of the relationship between theigsft

For my part, | agree with A. L. Smith L.J., anchink that one must look at
these words in their relation to the premises, adhe contract made in
reference to the premises between the lessor asagde in other words, one
must have regard to the relation of the lessor krsdee inter se, or, perhaps
one may add, to the due and proper management eofptbperty, as in
Governors of Bridewell Hospital v. Fawkner.

% Bates v Donaldsof1896] 2 QB 241.

2"Houlder Bros & Co Ltd v Gibh$1925] Ch 575.

8 Bates v Donaldsqgrsupranote 26 at 247.

2 Houlder Bros & Co Ltd v Gibhsupranote 27 at 583.
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This affirmation does not seek to limit the grouredsefusal which a landlord may
reasonably rely upon to a defined list, but ratjiees the type of consideration which

a landlord is entitled to take into account.

Kodilinye has pointed to the common form of covenased in the early cases upon
which this principle is said to have been establishVhere consent was not to be
withheld "in the case of a respectable or reasenpbtson3® He argues that this

principle arises partly out of an interpretationtikbse words, and so should not be

taken as a general ruté.

Examining this question in the abstract and byresfee to Chapter 2, which deals
with the commercial underpinnings of the leasehmidperty market, the purpose
suggested by this test appears to be a reasoraidipke explanation for such clauses.
Often, two of the most relevant factors for a landlin assessing the suitability of a
proposed assignee will be his financial standingtber personal characteristics, and

the use to which he will put the property.

While it is true that many objections may be braugtihin the scope of the te&tit

is curiously selective. Why not limit the purposkesuch covenants to controlling
who uses the property? A landlord wishing to coinitne use to which a property is
put has the option of insisting upon a separate ciseise, which can be enforced

independently® One might also take a broader view: Perhaps dideth might wish

% Kodilinye, supranote 5.

31 This may be especially relevant given that thenfof words implied by the 1927 Act do not include
a reference to a respectable or reasonable person.

%2 paul M Perell, “Motions to Dispense with a LandlsrConsent to an Assignment or Sublease”
(1984) 5 Advoc Q 348.

% SeexKillick v Second Covent Garden Property Compd973] 1 WLR 658; cfAshworth Frazer

Ltd v Gloucester City Coung¢i#upranote 16.
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to exercise control over the physical state ofgnemises by maintaining a veto over

any alienation. He might also want to preservdegsal interest in a property.

It seems arbitrary to limit the court’s scope, andeed, some decisions appear to
have had to employ legal gymnastics to contortfdogs into a position where they
might be said to fall within the confines of thiposition®> The House of Lords
doubted the principle iViscount Tredegar v Harwogd and courts in Canada and

Ireland have moved away from it, viewing it as essieely narrow’’

It also seems odd that this was adopted as a "prtogro of law" by Balcombe LJ,
when it was specifically rejected as such by Loshiing MR inBickel, whose dicta
was relied upon by Balcombe LJ in setting out thappsitions. Crabb and Seitler
now believe this test to have been implicitly régecby its exclusion from Lord
Bingham's overriding principle&.

The contractual approach

This approach, also known as the "the principle@funcovenanted advantagé'is
based on the second of Balcombe LJ's propositiadstlze first of Lord Bingham's
overriding principles. It seeks to limit the laodl's power to withhold consent to

reasons relating directly to the terms of the lease

In Lord Bingham’s judgment idshworth Frazerthe principle is stated to be that the

landlord’s reasons for withholding consent must bet “wholly extraneous and

3 e.g.Lee v K Carter Ltd[1949] 1 KB 85:West Layton Ltd v Ford and anoth§t979] 2 All ER 657;
Bickel v Duke of Westminstaupranote 10. Although the former cases were justifiacspecial
grounds, this might be justified as a separatequefior such a covenant.

% Kodilinye, supranote 5 at 49.

% Tredegar (Viscount) v Harwoodupranote 11.

37 Shields v Dickler[1948] 1 DLR 809Coopers & Lybrand Ltd. v William Schwartz ConstioietCo
(1980), 116 1980 DLR (3d) 456gderal Business Development Bank v Starr ¢€1286), 28 1986
DLR 582 (Ontario Superior CourtEgan Film Service Ltd v MacNamaifd952] 86 ILTR 189.

% Crabb & Seitlersupranote 19 at 88, although they note that Lord Rodggears to approve the test
in the same case.

% Crabb & Seitlersupranote 19.
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completely dissociated from the subject matter loé ttontract™ or “nothing

whatsoever to do with the relationship of landlardl tenant in regard to the subject

matter of the lease™.

An example often cited as an application of this@ple is the Court of Appeal
decision inBromley Park Garden Estates v Md8s It concerned a landlord who
sought to procure a surrender of the lease byefisal of consent to an assignment,
in order to re-let the property together with tlestaurant below on conditions more
favourable to the landlord. The Court of Appeaéwirattention to the drastic
implications of the landlord’'s actions, which wougmount to expropriating the

tenant of the benefit of the lease. Dunn LJ sefbu

[...] there is nothing in the cases to indicate thatldredlord was entitled to
refuse his consent in order to acquire a commerbeefit for himself by
putting into effect proposals outside the contemnphaof the lease under
consideration, and to replace the contractual riglas created by the lease by
some alternative arrangements more advantageoushéolandlord, even
though this would have been in accordance with gegidte management.

West Layton Ltd. v. Ford shows that in considenvigether the landlords'
refusal of consent is unreasonable, the court shénok first at the covenant
in the context of the lease and ascertain the psgpaf the covenant in that
context. If the refusal of the landlord was des@yhe achieve that purpose
then it may not be unreasonable, even in the cdsa tespectable and
responsible assignee; but if the refusal is desigimeachieve some collateral
purpose wholly unconnected with the terms of tresde as in Houlder
Brothers & Co. Ltd. v. Gibbs, and as in the preseage, then that would be
unreasonable, even though the purpose was in aaoosdwith good estate
managemen{Citations omitted.]

“0 Ashworth Frazer Ltd v Gloucester City Counsilipranote 16, para [3], citingloulder Bros & Co
Ltd v Gibbssupranote 27 at 587.

1 Ashworth Frazer Ltd v Gloucester City Counsiipranote 16, para [3], citinternational Drilling
Fluids v Louiseville Investmenwupranote 13 at 520.

“2Bromley Park Garden Estates Ltd v Mog982] 1 WLR 1019.

** Ibid at 1033.
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Jonathan Gaunt has suggested that this rule mésnibed in its strictest form to the

types of factual scenario encountere@®iomley Parkor Houlder Bros v Gibh&*

There is, of course, a need to strike a balancedset the rights of landlord and
tenant. Clearly, a stipulation that consent mdy be withheld if reasonable to do so
is intended by the parties (and indeed Parliamenére it is inserted by operation of
statuté®) to limit in some way the power of the landlordvieto an assignment. This
would be rendered ineffective if "reasonably” weguated to "rationally” in the
economic sense, as was hinted at by the House mfsLin Viscount Tredegar v
Harwood*® If landlords were permitted to refuse consent mever it is in their
interests, the landlord iBromley Parkwould have been reasonable in seeking the
surrender of the lease so it could be re-let aghen rent!’ and the landlord Council

in Anglia Building Society v Sheffield City Councduld have forced the tenant to
find a proposed assignee who intended to conventitiit for use as a retail sh8p A

key reason for the popularity of this contractuigw is that limiting the landlord to
using the withholding of consent to protect intésestained under the lease takes the
guestion out of the hands of the court, leavingpithe parties to determine their

respective rights. This is in line with a prefazerior freedom of contract.

Kodilinye suggested that reasons relied upon gndlbrd should be limited to those
"(i) ensuring the observance of covenants in tlasde (ii) recovering possession of
the premises at the end of the lease; and (iii)ahgr circumstances expressly agreed

in the lease®® While this list covers many of the interests whi landlord might

4 J Gaunt, “Principle and Pretext: The rules govegriandlords’ consent” (1987) 284 Estates Gazette
1371.

“5Landlord and Tenant Act 1928 19(1)(a).

“ Tredegar (Viscount) v Harwoodupranote 11.

“"Bromley Park Garden Estates Ltd v Masspranote 42.

8 Anglia Building Society v Sheffield City Coun§ll983] 1 EGLR 57.

9 Kodilinye, supranote 5 at 56.
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wish to protect, forcing landlords to ground thd#cisions in the wording of the lease
may not be very helpful, as it may lead to the ttrgfof unnecessarily complicated

leases intended to give the landlord as much casgrossible. Where that has not
been done, landlords may ground their refusal strabe interpretations of covenants,

leading to unnecessarily complex and uncertaigatiton.

Crabb and Seitler take a slightly different apphpasuggesting a two-stage test for
identifying whether a reason for refusal of conszt be justified” The first stage is

to ask whether in fact the landlord's commerci&tnests will be prejudiced by the
proposed disposition. The second stage is to dsith&r the commercial interests
that might be prejudiced are protected in the leaSeabb and Seitler's approach is
somewhat broader than Kodilinye's in recognisindjateral contracts and other
implied rights which would have been within the wanplation of the parties at the

time of entering into the leasé.

This interests-based approach is certainly an ingrment over a strict contract-based
view. It allows interests protected expressly wirhplication in the lease to be used
as justification for a refusal of consent, evethé particular threat to the interest in
question is one that could not have been foreSeanich as in the Rent Act cas@s.

Crabb and Seitler place some restrictions on thghés, however. They argue that a

management policy not in place or contemplatetiatitne the lease was made could

0 Crabb & Seitlersupranote 19 at 86-87.

*1 SeeWilson v Flynn[1948] 2 All ER 40 Channel Hotels & Properties (UK) Ltd v Tamijmsupra

note 18; See also the approach of Crabb towardsidgenent inCrown Estates Commissioners v
Signet [1996] 2 EGLR 200; Letitia Crabb, “Leasehold riesions, anticipated user and estate
management” (1999) 115 LQR 191 - 195.

%2 Crabb & Seitlersupranote 19 at 91.

3 The Rent Act cases - and later cases relatingetd éasehold Reform Acts - involved sitting tenants
who were not eligible for some form of statutorpteiction seeking to assign their interests to
individuals who would gain statutory protectionhelcourts took a dim view of assignments effected
to gain advantages under such statutedsRe Swanson’s Agreemgfit946] 2 All ER 628Lee v K
Carter Ltd supranote 34;Thomas Bookman v Nathanigl955] 1 WLR 815.
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never reasonably ground a cons&rand that Balcombe LJ's fifth propositfSiis on

shaky ground®

Straudley Investments v Mount Eden L&No 1) supports the contractual approach
as a general proposition, but in a more qualifiethner?’ Here, Phillips LJ deduced

from the propositions imternational Drilling that™®

(2) It will normally be reasonable for a landlord tefuse consent or impose a
condition if this is necessary to prevent his caatmal rights under the
headlease from being prejudiced by the proposedjasent or sublease.

(2) It will not normally be reasonable for a landibto seek to impose a
condition which is designed to increase or enhatheerights that he enjoys
under the headlease.

This supports the general tenet of the test prapbgeCrabb and Seitler in respect of
the principle of no uncovenanted advantage, bsbmewhat more circumspect. By
gualifying his language, Phillips LJ leaves opes plossibility that in a particular case
it may be reasonable for a landlord to withhold semt for reasons which are not

grounded in the contract itself.

The kinds of reasons which have fallen foul of ghisciple are where the landlord
has sought to regain possession of the premisesprevent another tenant of his
from taking up the lease and thereby leaving thedltad with another vacant

property®® or where a landlord has sought to use his refissgrocure additional

> Crabb & Seitlersupranote 19 at 120; See also Crabbpranote 51.

%5 That it may be reasonable for a landlord to obje@n assignment on the grounds of proposed user,
even though that user is not prohibited by thedeas

6 Crabb & Seitlersupranote 19 at 93 (n46); 107-110.

> Straudley Investments v Mount Eden Land (N§1997] 74 P&CR 306 at 310.

*8 Straudley Investments v Mount Eden Land (Nsupranote 57.

%9 Bates v Donaldsqgrsupranote 26 Bromley Park Garden Estates Ltd v Mosspranote 42:Dunnes
Stores (ILAC Centre) Ltd v Irish Liff2008] IEHC 1114Farr v Ginnings,(1928) 44 TLR 249 (Ch).

0 Houlder Bros & Co Ltd v Gibhsupranote 27.
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rights from a new tenafit. In these cases, the landlord's conduct has taedrefond
what might reasonably be expected of a landlorthéncontext of their relationship,
not just of the contract. Additionally, in all diese case, the landlord is adopting a
property-led management approach, seeking to secgreater share of the value of

the premises, rather than attempting to add V&lue.

Some of the more extreme cases falling under thésaould amount to an attempt by
the landlord to derogate from his grant. Neubedgeatedbiterin Moss Bros v CSC
that a general policy against a change of use waerie was provided for in the lease
by a fully qualified covenant might amount to aafgtion from grant®> Browne-

Wilkinson LJ pointed in this direction during hisdigment irRayburn v Woif*

But it is quite clear that the lease itself envieagiot only assignments but
also underleases; therefore it is plainly withiretpurview of this lease that
there were to be underleases. So the mere posgibflian underlease being
granted by a proposed assignee (being somethingipatied by the headlease
itself) cannot be a ground for objection.

Indeed, the distinction drawn by Dunn LIJBromley Parkbetween that case and the
cases cited by the landlord as supporting a broadsification for a refusal of
consent on estate management grounds is similarigerned with preventing the
landlord from undoing his grant altogetf&r:

in no case has it been held reasonable for a lamidio refuse his consent for

the purpose of destroying the lease in questiomerging it on terms with
another lease in the same building

®1Young v Ashley Gardens Propertigs903] 2 Ch 112Balfour v Kensington Gardens Mansions Ltd
(1932), 49 TLR 29.

%2 See Elizabeth Howard, “The management of shopgémdres: conflict or collaboration?” (1997) 7:3
The International Review of Retail, Distributionda@onsumer Research 263. See also 2.3, above.
%3 Moss Bros Group plc v CSC Properties L[tth99] EGCS 47.

 Rayburn v Wolf(1985) P & CR 463.

% Bromley Park Garden Estates Ltd v Masspranote 42 at 1020.
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As Lord Bingham stated ishworth Frazer "while difficult borderline cases are

bound to arise, the principle to be applied is 14 There is indeed a clear link
between the cases where a landlord's refusal cfetdns said to have been found
unreasonable on the basis of this approach. Cowaisbe wise, however, to avoid
tying themselves down with rigid rules, lest theythe words of Lewison J, "fall into

the trap identified by Lord Denning MR Bickel v Duke of Westminst&Y.

The broad approach

What Lewison J referred to as Lord Denning's "trep6f course the fact that the
circumstances in which both landlords and tenants themselves will tend to vary

quite considerably over the course of their refetop, and it will never be possible
to identify at the outset all of the myriad poskiigis in which consent might be

sought.

Some have identified a broad approach in how thetsonight deal with assessing
reasonablene$8. This approach is based on the dictum of Lord [renim Bickel
and rejects firm rules for determining reasonaldsera the ground that such rules are
antithetic to the flexibility required by courts iassessing reasonableness in a
particular set of facts. It might also be said #zch strict rules are likely to stymie
the effective management of property portfolioghia long rurf® Much criticism has
been levelled at this approach as failing to ptotenants. Crabb and Seitler argue
that it:"°

[M]inimises the concerns of the tenant but seenendwoader in its scope

[than the personality/user test] allowing landlord® refuse consent
whenever, from their point of view, it is commeltgiaeasonable to do so. It

% Ashworth Frazer Ltd v Gloucester City Counsilpranote 16, para 3.

7 sargeant v Macepark (Whittlebury) L {€004] 4 All ER 662 at 677.

% Crabb & Seitlersupranote 19 at 91 (n34); Kodilinysppranote 5.

% See the discussion about the need for flexibititpng-term portfolio management at 2.6.2, above.
® Crabb & Seitlersupranote 19 at 91 (n34).
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would endorse, for example, a refusal of consenthenbasis of an estate
management policy which was outside the conteroplaif the parties when
the lease was made.

Perell, on the other hand, argues that the effeBromley Parkis not to move away
from a reasonable man test: "Rather, it puts thsttin a context’® Of course, the
lease which created the relationship of landlord tmant must be considered as part
of the context in which reasonableness is asseasesigll as any other agreements or
dealings between the parties, commercial factors amy other relevant aspects of the
relationship in which the parties actually find rigelves. It is certainly not clear that
by requiring a landlord to be reasonable in witlliay consent, parties to a lease

intend to confine the landlord to only have regtodnterests protected under the

lease.

Although the judgments of Balcombe LJImernational Drilling and Lord Bingham
in Ashworth Frazerboth qualified the approach of Lord Denning MR Bickel
stating that factual reasonableness was subjedther rules, it is not clear how

rigidly these should be interpreted.

It is, perhaps, unfortunate that Balcombe LJ chibseghrase "propositions of law" to
describe the guidance he set outinternational Drilling. Lord Denning MR had

rejected that very same constructiorBiokel out of a fear that anything purporting to
be a proposition of law may cause difficulties #ofuture court asked to determine
reasonableness in the context of a novel set ¢6.faChe Master of the Rolls made
this point even having considered the purported wiich later formed the basis of
Balcombe LJ's first proposition. In setting oufidiée rules beyond the procedural

elements required to establish the factual sitnatiavhere the burden of proof lies;

" perell,supranote 32 at 356.
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whether factual reasonableness should be asseassgedtsely or objectively; etc. —
the decisions itnternational Drilling andAshworth Frazerisk introducing a rigidity

into the law that the factual approach seeks tadavo

Such conditions applying to the reasons relied upgna landlord should be
distinguished from the type of “guidance” suggedigd.ord Denning MR irBickel
Examples of this type of guidance might be thehffftor sixth® principles in
International Drilling. Such guidance does not bind a later court'setisn either
way, contrary to the expectations of some landl6tdsAs stated by Lord Rodger
when overruling the rule iillick v Second Covent Garden Property Edthat a
landlord could not reasonably refuse consent tassignment based on the merely

anticipated intended user of the proposed assighee)

It is important not to exaggerate the effect ofraMeng Killick. In particular,

it does not establish any contrary rule of law thawill always be reasonable
for a landlord to withhold consent to an assignm&niply on the ground that
the proposed assignee intends to use the premasesgdurpose which would
give rise to a breach of a user covenant. Whilet twdl usually be a
reasonable ground for withholding consent, thereynie circumstances
where refusal of consent on this ground alone wdagdunreasonable. As
Lord Denning MR stressed, it will depend on thecwinstances of the
particular case.

There is therefore little danger in allowing theuds discretion. Following on from
this, if a rigid test might yield some undesirat#sults, even though it would arrive at
a just result in most cases, it is not suitabléhusl while the contractual approach
presents a compelling argument which is capableexflaining much of the

jurisprudence and will likely lead to the correetsult in the majority of cases, it

"2 That the landlord might refuse consent based dntanded use which is not expressly prohibited in
the lease.

3 That the landlord may have to take the hardship@tenant into account.

" E.g. inInternational Drilling Fluids v Louiseville Invesents supranote 13;Bromley Park Garden
Estates Ltd v Mossupranote 42.

> Killick v Second Covent Garden Property Compaupranote 33.

® Ashworth Frazer Ltd v Gloucester City Counsilpranote 16, para 74.
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should not be adopted as a rule of law if it wdelad to the wrong result in some, no

matter how few.

The House of Lords inPAshworth Frazerendorsed a broadly flexible view of
reasonableness: Lord Rodger described the valagedsonableness test generally as
being “precisely because it prevents the law bengranduly rigid.”” Approving the
statement of Viscount Dunedin ifiredegar v Harwoodthat the reasonableness
required of landlords is “reasonableness in theem@nsense*® as well as Lord
Denning’s dicta inBickel Lord Rodger suggested that the correct test was t

“consider what the reasonable landlord would dathia circumstances.

The reaffirmation oBickelin Ashworth Frazemay hint to a re-emergence of factual
reasonableness as the key determinant in thess. cad®ee proposition laid out in
Killick v Second Covent Garden Property ®owas rejected not because it was
deficient as a rule, but because rigid rules amngically unsuitable for determining

reasonableness in these cdtes:

[As] Bickel shows, the correct approach is to cdesiwhat the reasonable
landlord would® do when asked to consent in the particular circiamses.

The rule of law derived from Killick introduces &idity which makes it
impossible to apply that approach.

It is also interesting to examine the languagédnefgassages chosen by Lord Bingham
in illustrating his first overriding principle: “bthing whatsoever to do with” and

“something affecting [...] not wholly extraneous].. §oint to a loose guideline rather

7 bid, para [67].

8 Tredegar (Viscount) v Harwoodupranote 11 at 78.

9 Ashworth Frazer Ltd v Gloucester City Counsiipranote 16, para [69].

8 Killick v Second Covent Garden Property Compamypranote 33.

8. Ashworth Frazer Ltd v Gloucester City Counsilpranote 16, para [69](Lord Roger).

82| would submit that it might be more correct ty $ahat a reasonable landlomhight do”. Given
the fourth propositiom International Drilling, as affirmed by Lord Bingham isshworth Frazeat
para [5].
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than a strict rule. It seems clear from the judgibat it is the broad principle that
Lord Bingham affirms, rather than a particular fotation. It also acknowledges the

“infinitely various”™®

circumstances which might be faced by the courts i
determining reasonableness and how the facts ofidudl cases may pose problems

for such a rule.

Although Lord Bingham’s affirmation of a generabsenableness test is subject to
the aforementioned principle, the wording of hisigment indicates that the first
principle might be interpreted flexibR}. In describing the cases upon which his first
principle is based as “of illustrative value”, lsel@éaving it to be decided on a case-by-
case basis whether in fact the reason relied orthbylandlord falls within the
relationship of landlord and tenant. This wouldwaila broader reasonableness test to

be applied in the difficult borderline cases memtio®°

The overall tone of both judgments on reasonabgmessimilar to that of Lord
Denning MR’s inBickel It re-affirms the spirit of Lord Denning MR’s d& this area
of the law concerns aspects of commercial practicd are subject to myriad
variables and do not lend themselves to strictstuléd loose formulation of the
contractual approach, as adopted by Phillips LStiaudley Investmerifsmight be a

better guide for future courts than the firm apgtien of the contractual approach.

4.2 User

The courts' approach to the reasonableness ofdaisdlrefusals of consent is most

developed in the context of disposition covenaptrhaps because landlords' and

8 Bickel v Duke of Westminstaupranote 10 at 524.

8 Ashworth Frazer Ltd v Gloucester City Counsilpranote 16, para 4.

8 See, for examplaVhiteminster Estates v Hodges MenswéB974) 232 EG 715 (Chrown
Estates Commissioners v Sigreetpranote 51.

8 Straudley Investments v Mount Eden Land (Nsupranote 57.
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tenants' interests are more likely to be alignethéncase of user covenafitgecause
disposition covenants are more likely to be fullyaliffied than other types of
covenant® or because a change of user is more likely toohgl in the context of a
transfer of the property than by a sitting tenabue to the lack of litigation on the
reasonableness of a refusal of other types of cbnseurts have looked to cases on

dispositions for guidanc®.

A landlord's objections to user are also likelyceamtre on different grounds than an
objection to a disposition. It may relate to a @enm about the viability of the
proposed busines8 or the effect that a change of user may have eretal rights
and obligations attaching to the premises. Itis® ateresting to note how many of
the decisions where a refusal to consent basedsenwere upheld related to the

impact of the proposed user on other property elahdlord®

Many cases concerning user have arisen in the xtoofea landlord's refusal of
consent to a disposition, where the landlord hgsotdd to the intended user of the
proposed disponee. Such circumstances bring aticadd set of interests into play
for the landlord to those involved in dispositioritheut a change of uséf. A
landlord might, for instance, be worried about gremises losing some advantage
arising out of a licence or continued user, whiciuld not be regained by a

subsequent occupier. The proposed user could dathagvalue of the reversion by

87 As suggested by Lord Neuberger in the forwardrab® & Seitlersupranote 19 at vi.

8 There is no statutory implication of words fullyalifying a merely qualified user covenant.

8 Anglia Building Society v Sheffield City Counsiipranote 48:Tollbench v Plymouth City Council
(1988), 56 P & CR 194 (CAHiillgrove Developments Ltd v Plymouth City Coun@@h, 10 July
1997)(user)jgbal v Thakrar [2004] EWCA Civ 592 (alterations); Laurie Hell&A statement of
principles at last” (2005) 145 Property Law JourdalOne caveat is that the personality or user
approach is inherently unsuitable as a filteringhamism in the context of user covenants: if a
landlord could always withhold consent on the gasuaf a change of user, there would be little reaso
to have the covenant fully qualified.

% International Drilling Fluids v Louiseville Invesents supranote 13.

L E.g.Crown Estates Commissioners v Sigeapranote 51Moss Bros Group plc v CSC Properties
Ltd, supranote 63, Chelsfield MH Investments Ltd v British Gas,Rl995) 70 P & CR D31.

92 And indeed to a change of user not relating tespasition.
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making it more difficult to find a tenant in futyrer affect the rent obtainable upon
review. In addition, a change of user could hagegaificant impact on neighbouring
properties, whether by causing a nuisance or byverg a benefit arising as a result
of the current occupation. In cases involving Ipldt requested consents, the
reasonableness of refusal of consent to assignamehtiser (as well as to any other
consents that might be necessary, such as foatdtes) should be addressed together
where they amount to one schefielt may not be appropriate for a tenant to seek
consent to a change of user intended to benefdsaignee, as such an application

should be made together with the application forsemt to assigh:

In Killick v Second Covent Garden Property Compaye tenant of a property had
sought to assign the lease to another companyhwias likely to turn it into offices
in breach of the user covenant in the lease. Thertf Appeal held that as the
landlord would be in the same position legally aftech an assignment, being able to
enforce the user covenant against the assignemmuhe not reasonably refuse consent
to the assignment. Although this case was declufdre Bickel it came to be
interpreted as a rule of law that a landlord counlmt reasonably object to an
assignment based merely on an anticipated breatifeafser clause by the proposed
assignee, where consenting (with a reserved righerforce user covenants if
necessary) would not affect his legal positionrafite assignmenf. This rule was
heavily criticised?” with Lord Rodger even referring to a descriptidnitoas “the

refuge of the desperaté®.

% Crown Estates Commissioners v Sigeapranote 51.

% Lloyd v Earl of Pembrokd1954] ILTR 40.

% Killick v Second Covent Garden Property Compamypranote 33.

% British Bakeries v Testlef1986] 1 EGLR 64; Letitia Crabb, “Licences toigssand proposed user”
Conv 381.

" Crabb,supranote 51; Crabbsupranote 96; Luxtonsupranote 22.

% Ashworth Frazer Ltd v Gloucester City Counsiipranote 16, para 66; citing Gaustjpranote 44.
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Although a number of subsequent courts were abMistinguishKillick,’® the rule
was seen as sufficiently problematic for the Hooifskeords to address it iAshworth
Frazer, striking it down as an inappropriate fetter on lands' discretion. It is now
considered generally reasonable to withhold consmmtthe grounds that the
anticipated user of a proposed assignee would bereach of a user covenant,
although if the user covenant is fully qualifiedetrefusal of consent to change user
must also be reasonable.

Quality of user

The substantive purpose for which a proposed assignishes to use a property may
not be the only factor relevant to a landlord'siglen. As discussed in Chapter 2, the
difference between two ostensibly similar usestlzanast in terms of the number and
types of customers that they attract, and therefor¢he landlord's management
plans'® Of course in some instances, a landlord's interesthis regard may be
capable of being protected through careful draftifg user covenant* but this will
not always be possible. In the absence of a clausk as this, a landlord will most
likely be unable to prevent a sitting tenant froraking subtle changes to the manner
of user, it may be reasonable for a landlord toectbjo a disposition on such

grounds:®?

% FW Woolworth Plc v Charlwood Alliance Properti¢$987] 1 EGLR 53Warren v Marketing
Exchange for Africa[1988] 2 EGLR 247.

10 see 2.6.2, above. Consider, for example, the gearastomer profile of Waitrose and Iceland
supermarkets, or Tiffany's and a Cash Convertevsliers shops. See Ciaran Carvalho & Emma
Slessenger, “Getting the mix right” 21 August 1¥8ates Gazette 74.

191 For example, by defining the user through ternehsas "high class”; "upmarket"; or "family
friendly".

192 premier Confectionery (London) Co Ltd v London Cemuial Sale Rooms Ltd1933] Ch 904; Cf
International Drilling Fluids v Louiseville Invesents supranote 13.
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In Canada, it has been suggested that even whangpased assignee intends to use
the premises for substantially the same purpobessubtle differences in the manner

of occupation may be relevant in determining reabteness®

The mere fact that the proposed subtenant is adiediped to be respectable
and responsible does not preclude a landlord frayirgy that the subtenant is
not suitable having regard to all the circumstancescluding the
circumstances that existed when the head leaseewi#sed into. It is well
known that in shopping centres, the ‘personalitydause of lead tenants is
very important and material factor in the overadllwe of the shopping centre.
| would not like to say that a shopping centre land is never justified in
withholding consent to a sublease where the sulesathough respectable
and responsible, is nevertheless operating a diffeclass of store, especially
in the case of a lead tenant.

4.3 Reasonableness - special cases

There are some cases where, although unreasondlyk aight, a refusal of consent
may be justified by reference to some special facto had been suggested that the

Rent Act cases fell under a special category bapyiears that this is not the ca%e.

4.3.1 Express provisions in the lease
In order to avoid any doubt, a portfolio landloright be tempted to include a list of

circumstances in which it would be reasonable lfier landlord to refuse consefit.
The courts have interpreted many of these clausiés igarrowly, even where they are
drafted to give the landlord as much manoeuvrgbgis possible. IrBerenyi v
Watford Borough Councirelating to a user covenant), the council wagledtunder
the lease to withhold consent to a change of uesethe ground "that the trade or

business proposed to be carried on is considerdtidogorporation to be one which

103 canada Safeway Limited and Oshawa Holdings Ltdiarigte Acceptance L{d1980] 5 WWR

259; applied ilCanada Safeway Limited v. Rene Management & Hadding, [1999] 11 WWR 759;
see 2.10.2 for commercial background.

104\west Layton Ltd v Ford and anotheupranote 34.

195 permissible at common law for user covenants aigbiusection 19(1A) of the Landlord and Tenant
Act 1927 (as inserted by the Landlord and TenaovéBants) Act 1995, s22) for dispositions (Bee
Smith’s Lease; Smith v Richard$951] 1 All ER 346 for the situation prior toeti 995 Act).
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would be in conflict with the corporation's integpation of good estate
management'®® The Court of Appeal held that as the council hatlappeared from
its minutes to have given thought to the user, ttmyld not rely on the clause cited
above. Courts may also interpret the general reddeness requirement more strictly
against the landlord where the lease contains fspeeasons for withholding consent,

and the landlord seeks to rely on another reasohas been done in Candda.

The inclusion of such conditions in the lease, Wwhets limits to the fully qualified
covenant permissible at common law in respect ef,uss conditions precedent to the
fully qualified covenant coming into operation, wmder section 19(1A) of the 1927
Act in relation to alienation cannot, however, leers as a win-win situation for the
landlord. Although such devices do allow for soaegree of manoeuvrability
between the extreme positions of absolute probimst?® and fully qualified
covenants® landlords are advised to minimise any restrictiomposed as rent
achievable upon review will take into account thal isituation facing the tenants, not

merely the appearance of a fully qualified coveri&ht

In their report, the Association of British Inswseworking Party on the 1995 Act did
not recommend including any safeguards into le&sgsotect a landlord's ability to

refuse consent on grounds relating to good estaeagement, as in its opinion,

1% Berenyi v Watford Borough CoundjlL980] 2 EGLR 38.

1971 ehndorff Can. Pension Properties Ltd. v Davis Mdrid., (1987) 13 B.C.L.R. (2d) 367.

1% \which give a landlord the greatest amount of ainbut could significantly depress rent achievable
through initial negotiations and on review.

199Wwhich are likely to command a higher rent in ratfor the landlord yielding some control over the
property.

10 sandhamsupranote 5;Report of the ABI Working Party on the Landlord drhants (Covenants)
Act 1995(London: Association of British Insurers, 1996).
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refusal on any ground that might be covered by sucbvenant would be reasonable

in the normal course of everits.

Tenant mix covenants
While specific covenants may be useful in presgryiredom of action for landlords,

they may occasionally limit a landlord's freedomake changes. IDunnes Stores
(llac Centre) Ltd v Irish Life Assurandbe landlord's refusal to consent to a change
of user was deemed unreasonable, in part becaube dfafting of the fully qualified
user covenant!? It stated expressly that the landlord must caside need for uses
to be "as diverse as possible” when consideringjagions for consent to change of
user. The landlord had sought to keep the tenantayonly clothing-related retailers

in one part of the shopping centre. It is cleberefore, that landlords ought to be
careful about how such covenants are granted,esmntay cause difficulties for the

long term management of a centte.

4.3.2 The unreasonable behaviour of others
While it is clear that the landlord may not act easonably in refusing consent, a

guestion which has arisen in a number of casdwisi¢égree to which he is entitled to
take into account the unreasonable opinions ofrsthe

Tenant relations

In some cases it may not be the landlord who objtect particular change, but other
tenants of the landlord, or their customers. Q@dgtan the case of tenants, if their

objections are not based on anything material lahdlord may not be permitted to

11 Report of the ABI Working Party on the Landlorddafenant (Covenants) Act 199&pranote

110, para 3.4.3.

M2punnes Stores (ILAC Centre) Ltd v Irish | gepranote 59.

113 5ee also Marc E Rosendorf & Jill Reynolds SeidrtiBestrictive Covenants - The Life Cycle of a
Shopping Center” (1998) 12 Prob & Prop 33.
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take account of their apprehensidifs. This may be different where the tenants were
in a position to vacate their properties. Giveat tthese fears would then represent a
real situation facing the landlord, some signs sstje may be allowed refuse on this
dllS

ground**® although this cannot be taken for grant&d.

Superior Landlords

Where a superior landlord's consent is requireéfil@ndlord to grant consent, subject
to it not being unreasonably withheld, it appeasstteough a landlord will not be
reasonable in relying on an unreasonable withhgldih consent by that superior
landlord. Thus both the head landlord and the laddof the subtenant will be
unreasonable in withholding conséht.

Market forces and reasonableness

Sometimes the landlord may themselves be subjeetider market forces. For
example, the value of the reversion can be affectatsiderably by the covenant
strength of the tenant. On one view, this willnabst entitle a landlord who is
planning to sell his reversion to take into accothe value of the reversion. In
International Drilling, a question was raised about the relevance ofr pabee alone
in this regard’® This again indicates that the courts are morelyliko approve the
withholding of consent where it is done in pursoita business-led management

strategy, than when a landlord is basing his decssbn a property-led strated}y.

In other cases, a landlord might fear his otheaménlosing customers as a result of a

new (undesirable) tenant moving in, asigan Film Services v McNama(ahere a

24 \White v Carlisle Trus{1976-7] ILRM 311.

15 ponderosa v Pengafl986] 1 EGLR 66.

16 Houlder Bros & Co Ltd v Gibhsupranote 27.

17vienit Ltd v W Williams & Son (Bread Street) L{t958] 3 All ER 621.

18 |nternational Drilling Fluids v Louiseville Invesents supranote 13; CPonderosa v Pengap
supranote 115.

19 Howard,supranote 62.
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Christian bookshop tenant feared losing customersa aesult of a bookmakers
moving in next doorf?° Dixon J, in the Irish High Court, held that tiedlord was
not unreasonable in refusing consent, even thoeghmight not have been reasonable

in refusing consent based on his own moral objestit

4.3.3 Statutory or freely negotiated
Another question to be asked is whether the omflia covenant affects the standard

of reasonableness to be applied, in particular ev/itdnas been implied by statute. If
reasonableness is, in the normal course of eventse assessed by the intentions of
the parties, how might it be interpreted in lightlee fact that a covenant was inserted

by operation of statute rather than by the intentibthe parties?

The courts may look to the purpose of a statutesée how it may affect
reasonableness. Section 19(1)(a) of the LandloddTe&enant Act 1927 was intended
to improve the position of tenants subject to merplalified disposition covenants
and so it will not act to imply into a lease a |ésgourable covenant than the tenant

was able to obtain in negotiations.

The wording of the statute will be essential. Legiges may not been as content as
private parties to leave the interpretation of swdvenants to the courts. For
example, the Rent Restrictions Act 1946 in Irelandosed a very severe assignment
clause on landlords (under which a landlord coulty avithhold consent if greater
hardship would, owing to the special circumstarafebe case, be caused by granting

the consent than by withholding 1Y

120Egan Film Service Ltd v MacNamamsupranote 37.
121 cf Rodney v Austerfie)d1979] CLY 1572:Schlegel v Corcorg{1942] IR 19.
122 5ee chapter 6 in relation to legislative policytiis area.
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The Irish Supreme Court recently examined secti®rofthe Landlord and Tenant
Act, 1980 in the case dfleagher v Luke J Healey Pharmacy 18 In that case,
Murphy J in the High Court had held that the landl® consent to assignment had
been unreasonably withheld, and had suggestedhtmitthe tenant been able to
establish loss as a result of the landlord’s urmealsle refusal of consent, damages
would in principle be payabfé* Finnegan J, giving the judgment for the Supreme
Court, rejected this view. The 1980 Act impliegualification into any restriction of
alienation, but does not place a statutory dutyadandlord not to withhold consent
unreasonably. This is in contrast to the decigmoikelly v Cussenwhich interpreted

the Rent Restrictions Act 1946’

4.4 Reasonableness in the context of a portfolio

Where does this standard of reasonableness leav@dftfolio landlord? If the

reasonable landlord may only consider the subjeatten of the lease in deciding
whether to grant consent or may only refuse conseottder to promote interests that
are protected in the lease, can a landlord everadakount of tenant mix, externalities
or damage to neighbouring property? Ought langlatproperty portfolios insist

upon absolute user and assignment clauses to #wwidsks of a refusal of consent
being challenged? In order to answer these qunsstibis instructive to examine how

the courts have treated landlords who have refasadent on such grounds.

It has been held or implied in numerous decisiondirst instanc&® and in the

appellate court¥’ that landlords are not precluded as a matter of feom

123 Meagher v Luke J Healy Pharma¢g010] 3 IR 743.

124 Meagher v Luke J Healy Pharmagg005] IEHC 120.

1% Kelly v Cussen[1954] 88 ITLR 97 (Circuit Court, Barra O Briail).

126 Redevco Properties v Mount Cook LafD02] EWHC 1647 (Ch)Sportoffer Ltd v Erewash BC
[1999] L & TR 433;Whiteminster Estates v Hodges Mensweapranote 85.

127 Tredegar (Viscount) v Harwoodupranote 11:Houlder Bros & Co Ltd v Gibhsupranote 27.
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considering their broader interests in deciding twee or not to give a consent
requested by a tenant. It was thought at one timeg, the landlords of property
portfolios had a very broad discretion to withhelohsent in order to promote their
own interests relating to the estate to which atividual property belongetf®
However, the notion that portfolio landlords havdimited discretion in managing
individual properties was comprehensively dismisggdthe Court of Appeal in

Bromley Park Garden Estates v Md$%

The boundary between acceptable management of @enpyofor the benefit of a
broader portfolio and an abuse of the landlordweyounder the lease to secure a
collateral advantage is best understood througledke law. As the courts have taken
a similar approach to determining reasonablenessgpect of fully qualified user,

assignment and alterations covenants, all threlélsthaddressed together.

4.4.1 The case law

Governors of Bridewell Hospital v Fawknéhe Salvation Army case) is an early
reported case of a landlord seeking to rely onetpgmded damage to its neighbouring
property to refuse consent to assignméht.The sitting tenant sought consent to
assign the lease to "General” Booth, founder ofSakation Army, for use as office
space. The landlord refused consent on the bdspmobfessional advice that the
occupation of the premises by the Salvation Armwenejust as office space, could
have a detrimental effect on nearby property. Téigsal was upheld as reasonable
("not arbitrary” and with "good and sufficient rea%) on the grounds that the
Corporation, as managers, had to consider "not lgnéne tenant of any particular

premises forming part of that estate, or the renh&ad to pay, or the covenants into

128 Tredegar (Viscount) v Harwoodupranote 11.
129 Bromley Park Garden Estates Ltd v Mosspranote 42.
130 Bridewell Hospital v Fawkne(1892) 8 TLR 637.
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which he had to enter, but the wellbeing of the letestate*! The Court held that,
notwithstanding the virtues of a proposed usetself, any injury likely to be caused

by it to neighbouring property of the landlord aukasonably be taken into account.

In Re Spark's Lease, landlord shared a building with its tenant, unithg the front
entranceway*? The tenant sought consent to a subletting subjet identical user
clause to that in the head lease, which the laddjoanted, subject to the proviso that
his consent be required for any further subletbgdghe proposed sublessee. Swinfen
Eady J held that this was a reasonable conditi®ihe landlord had a direct interest
in the user of his neighbour, pointing out thatessive use by any occupant of the

common entranceway could damage the value of titded's premise$™

This can be contrasted with the caseBefenyi v Watford Borough Councivhere
the landlord's apprehensions regarding the effeeat subletting on traffic flow were
held to be unjustified, as had been found in areappf an earlier planning decision

by the councif:**

The landlord ifHoulder Bros v Gibbsought to prevent an assignment of a lease with
five years left to run to an existing yearly tenait the landlord in adjoining
premises® The landlord's fear was that the proposed assigneuld vacate the
other premises at the first opportunity, leaving Endlord with a unit unoccupied in
an unfavourable letting market. Considering thev&&n Army case, Pollock MR

described it as:

1 bid.

132Re Spark’s Lease, Berger v Jenkingd®05] 1 Ch 456.

133 Compare this tdVest Layton Ltd v Ford and anotheunpranote 34., where Roskill LJ pointed to
the fact that the flat which the tenant proposesutalet could only be accessed through the shamwbel
as one reason justifying the landlord's refusalasfsent.

134 Berenyi v Watford Borough Coungiupranote 106.

135Houlder Bros & Co Ltd v Gibhsupranote 27.
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an illustration of a withholding of consent on btbgrounds bearing upon the
estate of the lessor, or it may be on grounds whrehimportant between the
lessor and other lessees of that property, or &ésaéte, of which the lessee had
cognizance. But | do not think the words of theecawnit can be so interpreted
as to entitle the lessor to exercise the rightedtisal when his reason given is
one which is independent of the relation betweendbsor and lessee, and is
on grounds which are entirely personal to the lesand wholly extraneous to
the lessee.

The court rejected the landlord's refusal as hammgelation to "the relationship of

landlord and tenant in regard to the subject mafténe demise®>®

In Tredegar v Harwoogdthe lease of a house included a covenant reguini@ tenant
to keep the house insured with a particular comghaaw Fire) or another responsible
company, subject to that other company being amutdwy the landlord®’ An
assignee of the original tenant had insured thededth a different company (Atlas)
in compliance with a term of her mortgage, andl#émellord sought to compel her to
take out a policy with Law Fire. The reason foe tandlord's insistence upon Law
Fire was related to his estate management practRequiring that all tenants use the
same insurers made the sisyphean task of ensinan@lt of the thousands of houses
in his estate were insured somewhat easier. ThatQ@d Appeal held that the
covenant ought to be construed analogously tolg duialified assignment covenant,
and that once the tenant suggested a respectabiante office, the landlord could
not object on grounds unconnected with the relatign of landlord and tenant.
Although a majority of the House of Lords rejectbds construction, both Viscount
Dunedin and Lord Shaw went on to discuss the cdnogépeasonableness, both

suggesting that the landlord's reasons would haen lreasonable in any event.

%8 |hid at 588.
137 Tredegar (Viscount) v Harwoodupranote 11.
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Questioning the generalisability of the judgmentioulder Bros Viscount Dunedin

stated*®

| am not inclined to adhere to the pronouncemeat tiekasonableness was
only to be referred to something which touched hmdhies to the lease. |
should read reasonableness in the general sénge

Lord Shaw expressly referred to the relevance efpitoperty being managed as part
of a broader estate, opining that if the clauseevgibject to a qualification that the
landlord could not unreasonably withhold consentatmther insurance company
being used "it would be wrong to confine the reasosuch case to the particular
house exclusive of all considerations as to theagament of the estate to which it

belonged .*3

In Premier Confectionery v London Commercial Sale Rf8frone tenant occupied
two nearby units owned by the same landlord incelkobf buildings under separate
leases, entered into approximately one year aparte, known as the "kiosk", was
much smaller than the other and commanded significéess rent. Each was subject
to a qualified covenant against assignment (coaddrito a fully qualified covenant
by the 1927 Act) and a user covenant restrictimgpifemises to use as a tobacconist.
Both were assigned together to the plaintiff, whiater went into liquidation. The
liquidator sought consent to assign the kiosk enoivn. The landlord refused to
consent to the assignment, pointing to a policyredaving two tenants in the same
building competing against one another. Benneditting in the Chancery Division,
accepted the commercial evidence as demonstratagly that the operation of the
kiosk separately to the shop would cause damagfeettandlord's interest in respect

of the shop, to which a reasonable landlord woadehregard if he were so entitled.

138 |bid at 78(Viscount Dunedin).
%9 pid at 81.
140 premier Confectionery (London) Co Ltd v London Cemuial Sale Rooms Lidupranote 102.
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As the leases were made separately, it was ardagdhe landlord was relying on
factors external to the relationship of landlordl a@nant, and so the landlord was not
entitled to take the apprehended harm into accoudnnett J held that in all the
circumstances, the landlord was entitled to takehsiactors into consideration,
although unfortunately scant reasoning is givetoashy this would be so. It appears
to be based on the personality or user test Bates v Donaldsgf* with Bennett J
linking the refusal to the proposed manner of ws® occupation, and indicating a
willingness to take into account a very broad raofjeircumstances, encompassing

the relationship between the parties and the ladgleommercial positiof'?

This was accepted iRe Town Investments Underleasecase where the landlord
objected to a sublease of part of a property omgeinvolving the payment of a
significant premium in return for rent being sebatow market raté*® The landlord

feared that the effect of this transaction coulddomake it more difficult to charge or

rent the property in future. Dankworths J cifz@mier Confectionergs**

[AJuthority for the proposition that, in considegnwhether to give or

withhold consent, the landlords were entitled tosider the effect which the
transactions might have upon their ability in tlwufe to let satisfactorily the

different parts of their property, particularly icase of default on the part of
their tenant in performing his obligations.

In Whiteminster Estates v Hodges Menswdéae landlord of a retail unit refused its
tenant consent to assign the property to a conopatit the landlord*® The unit
neighboured the landlord's menswear shop and titkolal feared that if it were to be

occupied by a competing store, the landlord’'s mssirwould be harmed. Although

141 Bates v Donaldsgrsupranote 26.
142 premier Confectionery (London) Co Ltd v London Cemuial Sale Rooms Ltdupranote 102 at
912.
143Re Town Investments Ltd Underlease, McLaughlinwrillavestments Ltd1954] Ch 301.
144 | pa;
Ibid at 314.
145Whiteminster Estates v Hodges Menswsapranote 85.
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the sitting tenants argued that a concentratioolathing shops could draw in more
customers, increasing profitability of individudiaps**® Pennycuick VC accepted
the landlord's reasoning, holding that the courtil@¢oonly intervene where the
landlord’'s reasons were perverse. The court a&degd a given that a landlord is
entitled to take into account reasons not onlytirghato his interests as landlord but

also affecting him in other capacities.

The reasons cited in court by the landlordiomley Park Garden Estates v Mt¥s
related to trying to realise some marriage véfuef the flat which formed the subject
matter of the proceedings and a restaurant bel@ecovering possession of the flat
would allow the landlord to re-let the whole buidion advantageous terms. The
landlord relied on a statement Mvoodfall to the effect that a landlord could
reasonably refuse consent to an assignment if &ods in the interests of good estate
management’® Although the Court of Appeal accepted that it ldobe good estate
management for the landlord to refuse consent, Ouhwlistinguished permissible

estate management grounds from the case at hatidgdt®

The cases cited in support of the proposition atedtby Woodfall show that,
although the question of unreasonableness depemds! ahe circumstances

of the case, including considerations of proper agement of the estate of
which the demised premises form a part, in no chae it been held

reasonable for a landlord to refuse his consenttfa purposes of destroying
the lease in question or merging it on terms witiother lease in the same
building, even though that would probably be gosthi&® management and
would be a pecuniary advantage to the landlord.

146 See discussion of comparison shopping at 2.6.2.

147 Bromley Park Garden Estates Ltd v Mosspranote 42.

148 See discussion of marriage value at 2.5.4.

149\Woodfall, Landlord and Tenant, 28th ed. (1978)aPEI81. Cf the current statement in William
Woodfall, Woodfall landlord and tenariSweet & Maxwell), sec 11.150.

1%0Bromley Park Garden Estates Ltd v Mosspranote 42 at 1032.
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Considering the Salvation Army Case @rémier Confectioneryhe continued™

In both cases the landlords were seeking to uphioéd status quo and to
preserve the existing contractual arrangements iolex by the lease§..)
there is nothing in the cases to indicate thatlgmellord was entitled to refuse
his consent in order to acquire a commercial bdankeii himself by putting
into effect proposals outside the contemplation tbeé lease under
consideration, and to replace the contractual riglas created by the lease by
some alternative arrangements more advantageoushéolandlord, even
though this would have been in accordance with gegidte management.

Slade LJ also distinguished those cases, pointirige fact that both of the landlords
involved would have suffered detriment if the preg@o assignment were to have been

permitted:>?

In FW Woolworth v Charlwood Alliancehe plaintiff tenant operated a department
store which was the anchor tenant in the defenigamliord's shopping centfa® It
was subject to a keep open covenant. The landlefdsed to consent to an
assignment of the lease unless the proposed assiga&e an undertaking that they
would be able to comply with the keep open covendatige Finlay QC, sitting in the
High Court, held that the landlords were entitledrtake their decision having regard

to the likely effect of the transaction on the cent*

The landlords here are, in my judgment, entitlecdaosider the likely effect
upon their ability to let other parts of the propeand, indeed, to obtain the
appropriate rents for their other property in thentre. At all material times
there was a high likelihood, now shown to be aaiety, that the assignee
would not keep the store open and the landlordsemtiled to consider the
effect which that would have upon their ability ratly to let the other
property in the centre but to obtain satisfactoents for them.

21 hid at 1032-3.

52 phid at 1035.

153 FW Woolworth Plc v Charlwood Alliance Propertissipranote 99.
% |pid at 57.
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In Sportoffer v Erewash BGhe plaintiffs operated squash courts on progdettfrom
the local Borough Councif® Over several years since the club's establishifaeit
through several operators), it reacted to a fathim popularity of squash by varying
the facilities it provided, bringing it into comptan with the landlord council's own
leisure facilities. Eventually, the owners sougbtmission to assign the lease to a
company operating a chain of health and fitnes®s;lwhich wanted to further
diversify the club's offering, including the additi of a swimming pool. The council
objected to the change of use, pointing to thardetrt it would cause to the council's
adjacent swimming pool and other nearby leisureliias, both by competing
directly against them and causing congestion ircétgark shared by the squash club
and the council's swimming pool. It was arguedbehalf of the plaintiff that the
second of Balcombe LJ's propositions frdnmernational Drilling precluded the
landlord from considering his interests in respdaither properties belonging to him.

Referring towhiteminster Estates v Hodge's Menswédoyd J stated?®

| would find it surprising if a landlord could noéasonably take into account
the circumstances of other property of his own, threlet or in hand, when
considering an application for a consent to chamjeuse under a lease. A
shopping centre is an obvious example, but nototilg case, where estate
management considerations may suggest that one diypese be allowed
under a lease but others not, because of the cistamees of other adjoining

property.

| find nothing in Balcombe LJ's judgment, nor iretbase cited by him in
relation to the proposition which | have mentionethich suggests that this is
not legitimate or that Sir John Pennycuick’s demisin Whiteminster Estates
Ltd is wrong. | therefore hold that, following Siohn’s decision, a landlord
can legitimately take into account considerationsating to adjoining
property of his own, whether let or not.

The plaintiff also made a more subtle argument dase the contractual approach

discussed above. One of the council's facilitiégctv it feared would be subjected to

155 gportoffer Ltd v Erewash BGupranote 126.
%8 |pid at 454.
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competition by the proposed change of use was iuil987, after the lease had been
granted and after the club had begun to diverssfyacilities. It was thereby argued
that in trying to prevent the change of use, tielllard was seeking an uncovenanted
advantage. Lloyd J rejected this argument, preigiio look at the relationship as it
existed at the time the consent was sought, andirgyghat as the relationship
between the parties is bound to change over theseof a long lease, so are the

interests each will want to protegt:

Given that this is a 99-year lease, it seems tanrealistic to suggest that the
only other property which the council could legiitely take into account,

and the only other uses of property, are thosexistence at the date of the
lease. It stands to reason that a landlord woul#etssuch a covenant to
protect the interests that it needs to protectrat ime during the whole term.
As local authority, it is bound to have such instseand highly likely that they
will change during the period of 99 years.

In a sense, Miss Jackson's proposition was advaasedforensic one as well
as separately as a legal one, namely, that the uoginocouncil could not be
regarded as entitled to complain of competitionthiére be any, with the
Albion Centre because they came to the competiiahin my view that is not
a fair assessment of the facts.

The recent case @argeant v Maceparfurther illustrates these principl&. The

Defendant tenant operated a hotel next to the elai's1 golf course, which was used
inter alia for management training and conferences. Thenterapplied for consent
to the construction of an extension. Eventualhe tandlords sought to impose a
condition on the consent, that the extension omlyubed for management training
conferences, to prevent the tenant from competinth whe landlord, which

occasionally allowed its premises to be used foddweys and other functions.
Lewison J held that the landlord was entitled tsishon a condition to protect its

existing business interests relating to weddings,not to seek to prevent the tenant

57 bid.
1% sargeant v Macepark (Whittlebury) L&lpranote 67.
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from conducting conferences other than managennfecences, as the tenant was

already pursuing business in this area. Relyin§portoffer Lewison J held thaf®

In my judgment there is no rule of law which prelels a landlord from

relying under any circumstances on perceived dantades trading interests

in adjoining or neighbouring property as a grourat fefusing consent to an
assignment or change of use. Whether the partiquéaception is reasonable
and whether, if reasonable, it justifies a refushtonsent or the imposition of
a condition, is a question of fact in each case.

Further on, in relation to alteration covenantsstages-*°

(...) in an appropriate case, a landlord is entitled tjext to alterations on
the ground that he has a reasonable objection ® uke that the tenant
proposes to make of the altered property, whethat tise is the same as or
different from the use carried on in the remaindgethe property.

To hold otherwise would be to fall into the tramiified by Lord Denning
MR in Bickel v Duke of Westminster.)

Finding on the facts that the landlord's businessreésts were protected in the lease
(there was an express clause prohibiting the laddltom competing with the tenant,
save for in relation to a few defined areas of hess) but that the covenant as drafted
went further than to merely protect the landloekssting business, Lewison J ruled
that the landlords were only entitled to protedirthexisting business and therefore
found the condition to be unreasonable. ASportoffer the court paid attention to

the actual state of the relationship between thigsaat the time consent was sought.

In Chelsfield MH Investments v British Gdbe defendants had entered into a lease
with the plaintiff for a unit in a shopping centsich was subject to a fully qualified
covenant restricting user to the sale of gas apgdis and related goods. The user

covenant was subject to a condition that the laxdmould have regard to estate

9 pid at 677.
10 pid.
161 Chelsfield MH Investments Ltd v British Gas,Rlgpranote 91.
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management considerations in deciding whether btonconsent to a change of user.
The defendants had sought the landlord's conseatbt@adening of the covenant to
include the sale of certain other white goods. [Enellords refused consent as such a
use would be competing with a nearby vendor oftaetad appliances, who was also a
tenant of the landlord. The landlord had previpushforced that shop's user
covenant to prevent it from selling gas applianoesompetition with the defendant's
shop. Knox J was asked to decide whether an mtejunction should be granted to
prevent the tenants from breaching the user claugaalysing the landlord's
reasoning for withholding consent, he s&id:
The evidence now shows that the plaintiff landldialmed to have a tenant
mix policy which they seek to enforce in the Méiily Centre and that this
includes the avoidance of too great a concentratibsimilar uses in too close
proximity, that this is seen as beneficial by tdeaand prospective tenants

and that its maintenance has a beneficial effesta aesult, on a rent reviews
and thus protects the value of the landlords' reiar in the Centre.

There is some support, on the evidence, for theggopitions.

Assessing the defendant's case, Knox J suggestdatHandlord will have a

significant degree of freedom in designing and enpénting tenant mix polici¢§®

The highest the case can be put - and indeed wasypMr Reynolds - is that
the plaintiff's policy is insufficiently specifi€here is no evidence at all that
no reasonable landlord of such premises would pairgunon-specific tenant
mix policy and | refrain from expressing views of swn on the subject,
conscious as | am of a lack of expert qualificationthe subject. But, on the
evidence before me, there is now no serious issbe tried on the specificity
of the landlord's tenant mix policy.

A similar provision existed itMoss Bros v CSE* In that case, the plaintiff, whose
unit in a shopping centre was bound by a user @wehmiting the use of the

property to men's outfitters, had sought consemtstign its lease to a chain of video

182 Official transcript.
183 Official transcript.
184 Moss Bros Group plc v CSC Properties lddpranote 63.
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game stores. The landlord objected to the assigharel change of use on the basis
that it would interfere with the landlord's polioy grouping fashion retailers in that
part of the shopping centre. Like @helsford the user covenant was subject to a
good estate management exception, and the landlgetted to the change on the
ground that it would be contrary to its tenant mpoticy. The plaintiff argued that no
such policy was in place, or that it was unreaskmableuberger J held that although
the policy was not formal (other than insofar as ldndlord sought to attract anchor
tenants), it had in fact been operating a policynaintaining a retail fashion mix in

the relevant part of the centre.

Crown Estate Commissioners v Sigmelated to a premises on London's Regent
Street:®® The sitting tenants, who operated a jewellersgkbto assign to a company
(TTT Moneycorp) who proposed to split the premige® two units: one to be
occupied by them as a travel agency and burealha®ge and one to be sublet to a
fashion retailer. Although the fully qualified wseovenant did not expressly allow
the landlord to reject a change of user on thesb@Eanconsistency with the landlord's
estate management policies, it was argued thathenfdacts the refusal was still

reasonable.

Judge Bromley QC placed great emphasis on thedllbaickground to the landlord's
refusal’® The judge examined at great length commercialende relating to the

management of the Commissioners' property. Theriesioners adduced evidence
attesting to the importance of having shop frontdigplaying finished goods in order

to generate comparison shopping across the whtadeees

185 Crown Estates Commissioners v Sigsapranote 51.
1% |pid at 206.
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Judge Bromley QC accepted this reasoning as sowrdmercially, before
considering whether the landlord was entitled te@tento account factors relating to
other property owned by it. In deciding that itsnr@asonable to do so, he considered
not only the landlord's right to take the impactled change of user on other property
it managed into account, but also the fact that dbsmmmon ownership was well

known:®’

| use the word "estate" deliberately, since, injodgment, the commissioners
are entitled to look, as landlords, at this wholese-compacted property
estate. Nor do | consider that tenants should beprged at the estate's

objectives, provided those objectives fall withia bounds of the reasonable,
proper and relevant to the landlord and tenant tiglaship in question and

certainly where the context is apparent to the tgnpas, in my judgment, it

was in the present case, to both Signetand to TTT.

In short, the unity of the Regent Street Crowntestg in my judgment, both
relevant and known to tenants. | consider the cmsioners in considering
an application relating to one only small unit dretestate are entitled to have
regard to general estate management consideratminghe nature | have
identified. It is reasonable for the landlords hretcontext of this case to do so.

Continuing, he addressed the question of whetlgesplecific policy being pursued by
the landlord had to be known to the tenants in rofdlethe landlord to rely on it in

refusing consent®®

Mr Reynolds made the point that these consideratiere not generally
known. In detail, they may well not have been,tbatoverall estate unity of
ownership and to a considerable extent of managemenmanagement
potential was certainly generally known.

In my judgment, while the lack of knowledge ofqedi in a particular case
may go to the reasonableness of the refusal, shi®i such a case, where the
essential estate unity was known and "the retadngfth of Regent Street",
which is a quotation from the annual report citethosme, was public
knowledge. In any event, Signet and TTT had ordyvait the refusal letter to
be better informed if they had not known or susgkbefore, but they elected
not to. | add that | do not consider that the cossiuners are limited to

187 |pid at 207-208.
168 |hid at 208.
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objections extant or known at the time of the ledeemy judgment, the
reasonableness of the refusal has to be considaréte time of the refusal.

Judge Bromley QC's emphasis on knowledge of thigegarather than knowledge of
the original tenant may be a necessary result @fiehgth of time that had elapsed
since the lease was originally granted. Neverislg points to the fact that the court
may be willing to look at the parties' relationstap it actually stood. Once it is
known that the properties are managed togetheraardance with some overall plan,
the landlord will be allowed to refuse consent miley to maintain a reasonable

lettings policy.

This can be contrasted with the caseAwsiglia Building Society v Sheffield City
Council where the aim of the council was to increase vthiele of neighbouring

property by encouraging the conversion of the psesiin question from a service use
to a retail usé® The sitting tenants, an employment agency, sotmlassign the

premises to a building society for use as one eirtbranches. The landlords
submitted that they were entitled as reasonabldidass to seek to maximise the
rental value of their portfolio, and that the uddah® premises as a building society
branch harmed rental values. If the property werbe converted for a retail use, it
would boost the rent achievable not only from thepprty itself, but also from

neighbouring property. However, the Court of Adpested that the proposed change
would have no effect and that any detriment suffdog the landlord was already
being suffered. In attempting to force a changeisdr, the council was seeking to

obtain a collateral advantage, which was not reaisien

In BRS Northern v Templeheightee landlord refused consent to a sublettinghen t

grounds that it would prejudice the assignmenhefreversion to Sainsbury's, which

189 Anglia Building Society v Sheffield City Counsilpranote 48.
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10 The tenant was

was planning to build a supermarket on neighboutand
proposing to assign the premises to Safeway, a ettopof Sainsbury's, which was
intending to use it as part of a supermarket dgrent on land adjoining it on the
other side to the Sainsbury's development. Newaberdeld in the High Court that

the landlord was entitled to take account of ittenests in the development of

neighbouring land.

The situation in Ireland is similar. Rice v Dublin Corporationpursuant to a general
policy, the local authority landlord sought to peav premises from being used as a
public housé’* Maguire CJ emphasised the need for both the dathdind the court
to treat each case on its facts, so that whilenergé policy might justify a refusal of

consent, the landlord should give consideratiotihéoparticular facts at harté?

[W]hile it is the duty of the Court to consider &acase upon its merits, there
is no reason why a landlord may not properly basefasal of consent upon
grounds of general policy in relation to the managat of his estate. The
guestion whether the grounds upon which a decigorefuse consent to the
alteration of the user of premises is reasonableeference to a particular
case is a matter for the Court. No general rule banlaid down because it is
easy to conceive cases in which a refusal to agwean alteration of user
based on a decision of policy in the managemetiteofandlord's estate would
be entirely reasonable. On the other hand the Cooaly hold that such a
ground is not a reasonable ground for withholdingnsent in a particular
case.

4.4.2 The position of the portfolio landlord
Although it is clear from the above cases thatl#mellord is not always confined to

considering factors relating solely to the propemtyich is the subject matter of the
lease, this may not always be the case. If th&ractmal approach applies, a landlord
will be limited to taking into account interests ri@spect of other properties which

were either expressly protected in the lease, ptigitly because they formed part of

""BRS Northern Ltd v Templeheights L[th998] 2 EGLR 182.
"1 Rice v Dublin Corporation[1947] IR 425.
Y2 |bid at 436.
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the factual matrix in which the lease was grantétie broad approach would allow
landlords somewhat more flexibility, permitting theo consider not only the factual
matrix at the time the lease was granted, but aéleesf- and the relationship between
the parties - at the time consent is sought. Adtluption - the much derided
personality or user test - would broaden the figldandlords who may take such

interests into account, but limit their reasonsigigantly.

In order to assess whether the landlord may relg particular policy, two questions
should be asked. First, is the landlord entitledely on reasons relating to other
property belonging to it at all, and second, whethe policy itself is reasonable.

When can a landlord consider the impact of a change on neighbouring properties?
Certainly in the cases where the landlord expressdgrved the right to impose an
estate management policy, such abMoss v CS@nd inChelsford the landlord will

be able to take account of other property ownechiny. Under the contractual
approach, a refusal of consent must be ground#tkifease, although in such cases a
refusal may still be unreasonable on the faCtsThe state of knowledge of the lessee
at the time of the contract would probably alsoem®ugh to permit a landlord to
reasonably base a refusal of consent on apprehetaiedge to other property under
the contractual approach. Discussing the Salvafiomy case, Pollock MR in
Houlder Bros v Gibbssuggested that a landlord could take into accdactors
relating to the "due and proper management" oflénelord's property, including
other property, or the landlord's relationship wier tenants, once those factors

were within the cognisance of the les$&e.

173 Berenyi v Watford Borough Coungiupranote 106.
" Houlder Bros & Co Ltd v Gibhsupranote 27 at 583.
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In addition to the Salvation Army case, to whichlétk MR referred, the courts in
Sportofferand inSignetboth considered the knowledge of the parties oidiieg that

it would be reasonable for a landlord to take mtternests relating to neighbouring
property into account. It appears from some aitirerthat once the mere fact of
common ownership was known to the parties, it adlreasonable in principle for a
landlord to consider those properties in comingatty decision on whether to
consent.”® In Signet however, the knowledge that Judge Bromley QC idensd
was not the knowledge at the time of the leasegognanted, but at the time that
consent was being sought. This might be as atresthe time that had passed since
the lease was granted. In any event, it pointa toore flexible judicial approach,
taking into account the relationship of the partssit stood, not as it had initially
been created. In contrast, Cumming-Bruce LJ fanr@romley Parkthat it could not
have been within the contemplation of the partias the covenant be used to re-unify
the estate of the landlord, which had not beenoimmon occupation immediately

before the lease was grantéd.

However, it is not clear that knowledge or conteatiph is even necessary for a
landlord to take its ownership of neighbouring pndyp into accountBromley Parkis

not a flat-out rejection of the proposition thatlamdlord may take account of
neighbouring premises in making its decision; iattlcase, the Court of Appeal
rejected the landlord's particular reasons, rathign its contemplation of
neighbouring propertyper se In Premier ConfectionetyRe Town Investments

UnderleaseHodge's Mensweaand other caseg! the courts appear to have accepted

175 Crown Estates Commissioners v Sigeapranote 51;Sportoffer Ltd v Erewash BGupranote
126.

178 Bromley Park Garden Estates Ltd v Momspranote 42 at 1031.

17 1gbal v Thakrar supranote 89, Crown Estates Commissioners v Sigsapranote 51:Sargeant v
Macepark (Whittlebury) Ltdsupranote 67.
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the proposition that a landlord is generally eatitto take its interests in respect of

neighbouring property into account in making dexisiabout consent.

In suggesting that the interests of a contractedhaser of the reversion might be
taken into accounBRS Northern v Templeheightsdens the range of circumstances
in which a landlord may consider the effect of arape on neighbouring property.
The interest of the landlord in selling its reversto allow neighbouring property not
owned by it to be developed could not have beahencontemplation of the parties.
If the landlord were permitted to consider theiiests of a purchaser of the reversion,
it follows naturally that the purchaser could atsmsider those same interests after
stepping into the landlord's shoes. Neubergerpkag to have assumed that the
landlord was only relying on reasons that the peospe purchaser could have relied
upon. Discussing a hypothetical scenario whergthposed assignee could not offer
a good covenant, he said: "it would seem absurddbasent could be withheld in
such circumstances before the contract was entetedand after it was completed,
but not during the period in betwee® He went on to say that it will be a matter of
fact in each case whether a landlord will be exditfo take account of a particular

interest, or whether a refusal is reasonable.

At its most restrictive then, the law permits adimd to consider the broader estate in
which a property is situate if it were so situatdten the lease was entered into. This
is likely to be a particularly strong argument inopping centre$’® or where the
landlord has retained some other control over memagt'®® Further still, Sportoffer

suggest that a landlord will be permitted to takeoaint of interests relating to

8BRS Northern Ltd v Templeheights l¢dpranote 170 at 190.

179 Crown Estates Commissioners v Sigeapranote 51 Canada Safeway Limited and Oshawa
Holdings Ltd v Triangle Acceptance | -&lipranote 103FW Woolworth Plc v Charlwood Alliance
Properties supranote 99;Sportoffer Ltd v Erewash BGupranote 126.

180 By analogy fronChartered Trust plc v Davie§1997] 2 EGLR 83 (CA).
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property acquired after the lease was enteredfiittavas conceivable at the time that
the landlord might acquire such interests overctngse of the lease. Finally,BRS
Northernrepresents the law, the court will take a broawyisimilar to that taken by
the High Court inSignet looking at the facts of the case and the relatignbetween

the parties at the time consent was sought.

Finally, the acceptance by the court of reasorating to the landlord's own, non-
property, business as good justifications for wallding conserf® indicates that the
law in relation to consent takes adequate accdutiteoconcerns of businesses letting
out excess property as part of a Corporate Reat&EManagement stratedf?. This
will help to ensure that non-property businessusatheir property efficiently.

When will a landlord be reasonable in refusing consent to protect neighbouring
properties?

Even where a landlord is entitled to consider thgdct of a change on its
neighbouring properties, this should not be comsidlea carte blanche to refuse
consent whenever there are reasons that are someelated to neighbouring
property in common ownershif® Again, the contractual approach would suggest
that any reasons have to be grounded in the leasermunding context; the broad
approach assesses the reasonableness of a refiisal dontext of all of the facts at
the time an application for consent is made; aedptrsonality or user test permits a
landlord to refuse consent so long as its refusalle grounded in an objection to the

personality or intended user of a proposed assignee

181 Re Spark’s Lease, Berger v Jenkinsapranote 132Whiteminster Estates v Hodges Menswear
supranote 85;Sportoffer Ltd v Erewash BGupranote 126 Sargeant v Macepark (Whittlebury) |.td
supranote 67.

%2 See 2.2.2.

183 Houlder Bros & Co Ltd v Gibhsupranote 27:Berenyi v Watford Borough Coungiupranote
106;Rayburn v Wolfsupranote 64;Anglia Building Society v Sheffield City Counsilpranote 48.
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Given the role of landlords of retail developmentsnanaging tenant mix, it appears
that the courts will generally permit reasons retato managing tenant mix, whether
a landlord's right to do so is specifically proegtin the leas&* or not®®> However,
the courts will not accept an invocation of tenamk as definitive proof of the
landlord's reasonablene$8. In order for a refusal on the grounds of tenait tm be
reasonable, it must be based on some apprehensiaanoage to the trade of
neighbouring property or to the landlord's intesesA landlord's apprehension may
be as a result of a one-off assessiiéor of a broader polic}?® Where it is done as
part of a broader policy, it may help to demonstridiat a refusal of consent is not

aimed at the tenant in an arbitrary or capricioasner.

As discussed in Chapter 2, it is best practiceldadlords of property portfolios to
maintain and actively develop management poli@eguide the development of their
portfolios over time®® For retail landlords, this is necessary in oremaintain an
appropriate tenant mix in response to changes @ rttarket. The ability to
dynamically adjust a tenant mix policy in respomgeexogenous challenges is the
landlord's most important tool in adding value teetail portfolio, and ensuring the

continuing vitality of a retail development. It aggrs as though the codification of a

184 Moss Bros Group plc v CSC Properties lsdpranote 63Chelsfield MH Investments Ltd v British
Gas PIg supranote 91.

185 FW Woolworth Plc v Charlwood Alliance Propertissipranote 99:.Crown Estates Commissioners
v Signetsupranote 51.

18 \White v Carlisle Trussupranote 114.

187Whiteminster Estates v Hodges Menswsapranote 85Sargeant v Macepark (Whittlebury) L td
supranote 67.

188 Crown Estates Commissioners v Sigsapranote 51;Moss Bros Group plc v CSC Properties Ltd
supranote 63, Chelsfield MH Investments Ltd v British Gas,Rlgpranote 91.

189 5ee 2.6.2, above.

-102-



landlord's practices in a policy will help to demstmate that a particular refusal was

not unreasonabf&®

The conflict between the benefits achievable thhoagmparison shopping and the
risks of excessive competition damaging the busimé®xisting tenants is a common
theme in the case law. Where a landlord is seeldngrotect a tenant (or its own
business) from competition, the tenant seeking eainmay argue that comparison
shopping will lead to an overall benelit' Conversely, tenants may seek to challenge
a landlord's invocation of the concept where itddoet suit their interest8? This
seems at first sight like a question which is figpeadjudication by the courts on the
basis of expert evidence, but the courts have sawealy from such analysis, not
wanting to substitute judicial opinion for thatafandlord. Instead, once the position
taken by a landlord could be taken by a reasonabldord, it does not matter that
some (or most) reasonable landlords would takéferelnt position>> Thus the final
leg of Lord Bingham's three overriding principleBoas landlords to exercise

significant discretion. It is stated conciselyMigholls VC%*

[W]hat has to be shown is that the covenantee's refsisautside the band of
possible decisions which a reasonable body cowddire

This freedom allows a landlord to engage in acth@nagement without having to
worry about challenges to the overall policy byiwndual tenants. Once the landlord

is entitled to take neighbouring properties inteaamt, and the lettings policy is

199 Moss Bros Group plc v CSC Properties lsdpranote 63.Crown Estates Commissioners v Signet
supranote 51 Chelsfield MH Investments Ltd v British Gas,Rlgpranote 91.

¥1Whiteminster Estates v Hodges Menswsapranote 85Chelsfield MH Investments Ltd v British
Gas PIg supranote 91.

192\oss Bros Group plc v CSC Properties Isdpranote 63.

193 pimms v Tallow Chandler§l964] 2 QB 547.

19 Estates Governors of Alleyn’s College of God’s &ifbulwich v Williams[1994] 1 EGLR 112 at
114,
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reasonable, it will provide a solid grounding fagcesions by the landlord, unless on

the facts some exception to the policy should leéepred:®

The mere claim of a policy, however, will not bdfgient to protect the landlord's
refusal of consent. The courts have been susgiabprofessed policies which in
reality were just attempts to obtain a pecuniaryaatage from the tenafit The
way in which a policy is pursued will be equallyeneant. While the objectives of
landlords inSignetand Anglia Building Societycases were the same (to achieve a
primarily retail tenant mix), the courts' treatmetthe two cases was very different.
While it is one thing to use the withholding of sent to defend an existing letting
policy, using it to effect a new policy is somethidifferent altogether. As Dunn and
Slade LJJ held iBromley Park while a landlord might be entitled to withhold
consent to protect the position it actually enjaysing so in the hopes of improving

its position will be unreasonable.

In cases not involving retail developments, it nimey difficult to link the interest
pursued by the landlord to the contract betweerptrges. InSportoffer v Erewash
much of the apprehended competition would be fdned leisure centre that had
been opened by the landlord subsequent to the lesisg granted. Similarly, in
Sargeant v Maceparkhe court appeared to recognise the right ofahdlord to take
into account its business at the time consent waghg, rather than having to rely on
its position at the time the lease was grantedthd&se cases, it also appears that the
relevant question is not what the parties originaontracted for, but how their

relationship operated at the time the request émsent was made. The landlord is

195 Although landlords should still consider each aggtion on its own merits and should not merely
insist on a rigid policy. SeRice v Dublin Corporationsupranote 171.

1% Oriel Property Trust v Kidd(1949) 154 EG 50Bromley Park Garden Estates Ltd v Mosspra
note 42.
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not permitted to use a withholding of consent tdaterally change the relationship,
as was attempted iBromley Parkand inAnglia Building Societybut is entitled to
preserve the relationship as it stood when theastgwas made, as fBargeant v
Maceparkor Signet Similarly, the withholding of consent to secwae advantage
completely removed from the relationship actuakiseng between the parties as in

Houlder Bros v Gibbsvill be unreasonable.

Of course the contractual relationship betweerptiréies will form a relevant part of
the context in which the reasonableness of a laddlorefusal of consent is
determined. It appears, however, that facts ayisifter the contract is entered into
must also be considered. The courts have alloaedldrds to take account of how
the character of retail developmefitsas well as of their own business inter&8ts
have changed over the course of the landlord amanterelationship. While such
changes cannot be used as an excuse to competdrtaet tto give up any rights,
landlords can use the withholding of consent tdqaiothemselves from any damage

which might occur as a result of the transactionh@nge going ahead.

4.5 What does the case of portfolio interests teach about
reasonableness generally?

In West Layton v Fordhe Court of Appeal rejected the notion thatRest Act cases

had been determined on principles other than tlaggdying to cases in this area
generally®® In Bromley Park the Court of Appeal again rejected the notiort tha
special broad exemption applied to landlords imgetimg estate management

policies. It therefore appears that the conductpaoftfolio landlords is assessed

197 Crown Estates Commissioners v Sigeapranote 51.

198 gportoffer Ltd v Erewash BGupranote 126 Sargeant v Macepark (Whittlebury) |&lpranote
67.

199West Layton Ltd v Ford and anothsupranote 34.
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according to the same broad principles of reasemass as those applying to
landlords of standalone properties. Embracingctutd basis of reasonableness, any
difference is likely attributable to the practiahfferences between the management

of individual and portfolio properties, rather thanprinciple®®

The portfolio cases are interesting because threrenare moving parts to them. Over
the course of a lease - especially a long leaseretare changes not only to the
market affecting the tenant and to the propertyketafor the property the tenant
occupies, but wider economic and commercial shifise markets for goods and
services offered by neighbouring tenants will ai&ochanging; the effects that each
tenant has on the success of others as a respilbbver effects will evolve; and the
mix of tenants in a development may change asudtrelsconscious planning by the
landlord or through organic shifts. This is a munhre extreme environment than
that facing the standalone landlord-tenant relatigm but one which demonstrates
why the de facto relationship of landlord and ténaway be more important to the
reasonableness of a withholding of consent tharotlggnal agreement between the

parties.

In the context of an evolving relationship, thegaral agreement between the parties
may not represent the real position in which theg themselves. Of course their
relationship will be influenced by the original agment between them, but as the
commercial realities facing both the landlord aedaint are constantly in flux, their
business relationship must be allowed to adjushdse factors, without the need for
constant re-drafting of their legal relationshipAgainst this background, it is
understandable that a court which is sensitiveh® ¢ommercial needs of both

landlord and tenant would have a view to the fdatiationship existing between the

20g5ee Chapter 2.
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parties, by assessing reasonableness in the camtekich the landlord has to make a

decision.

In the case of portfolio properties, it appears #t@urts are more likely to give a
landlord leeway in seeking to prevent real damageratect a real benefit to the rest
of the landlord's estate, as opposed to merelyirsgekpecuniary advantage, through

the forced surrender of a lease or the impositicsome extraordinary condition.

While the courts appear to give landlords - anganticular portfolio landlords -
much greater freedom in controlling how their pmbpes used than in relation to
other aspects of it, the personality and userdieste does not appear to be a reliable
guide. Here, commercial best practice and reasenas also align. Just as active,
business-led management of property is encouragétkiprofessional literatufé a
landlord who engages in it by seeking to createiesah their portfolio will not be
treated as acting unreasonably where they seekrdtegb the value they have

created®?

Cases involving portfolio properties are oftentimesre factually complex than other
cases, forcing the courts to look at the reasonaBke of the landlord's actions in the
context of the relationship between the parties ashole’® While the approach

already adopted by the courts in respect of stanéaproperties, as exemplified by

Lord Bingham' three overriding principles frodshworth Frazerwill continue to be

used, the lesson to be learned from how the ctwante treated reasonableness in the

21 gee 2.3; 2.4.3. Howardupranote 62.

292 W Woolworth Plc v Charlwood Alliance Propertissipranote 99 Crown Estates Commissioners
v Signetsupranote 51.

203 FW Woolworth Plc v Charlwood Alliance Propertissipranote 99:.Crown Estates Commissioners
v Signetsupranote 51;Sportoffer Ltd v Erewash BGupranote 126 Sargeant v Macepark
(Whittlebury) Ltd supranote 67;qgbal v Thakrar supranote 89.
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context of portfolio properties is that ultimately,is the relationship between the

parties which is determinative, rather than thetrea originally entered into.

4.6 Conclusions

While the various tests for reasonableness that le&@en suggested by judges and
commentators are likely to provide a good indicatd whether a landlord’s refusal
of consent was reasonable in a given set of cirtamess, they should be treated with
caution. The principles expressed are relativéarcfrom an examination of case
law but it is doubtful whether any concise exprassof them can capture all the
nuances of a particular set of decisions, each lhtlwhaving been based on its

unique factual matrix.

Under the most restrictive view, the contractugbrapch, landlords are entitled to
take into account their interests in respect oeotproperties when the fact of their
ownership by the landlord was known to the tenartha time of entering into the
lease. In most settings involving intensive manag@ by a landlord, it will be

apparent in the factual matrix surrounding theded#snot in the lease itself, that the

landlord intends to manage the property as paatlafger portfolio.

In actual fact, the view taken by the courts is enfbexible. Judges are willing to

consider not just the relationship between theigmdescribed in the lease, but the
relationship actually existing between the partieshe time consent is sought. This
approach allows much more flexibility to landlondsthe long-term management of
their portfolio than is acknowledged by proponenfsthe contractual approach.

Judges have also tended to give more latitudentideds' decisions made in pursuit
of a business-led strategy. As such, the coyf@'aach should help to promote long

term success of well-managed property portfolios.
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Legal and real estate professionals would be wassxamine carefully the judgments
from which a particular rule is said to derive ref@advising on whether a tenant’s
request might reasonably be refused. The couuts slaown their willingness to look
beyond general pronouncements on what is reasonalll@xamine each case on its
facts. As Lord Denning suggested would happemickel as one decision has
followed another, we have been given a better iokedéhe likely outcome in a
particular set of circumstances, but ultimately toeirts have declined to be bound
strictly by individual pronouncements. Even whereported rules have not been
expressly overturned, judges have sought to digisgcases on their facts, and have

indicated that some rules might be more flexiblntthey appear.

The overriding principles set out by Lord BinghamAishworth Frazemill continue

to guide most cases, but underlying them, and reaéynerge when called for by the
“difficult borderline cases” of which Lord Binghaspoke, is a broad understanding
of reasonableness. As the relationship of landéord tenant progresses, and adapts
to changing commercial circumstances, it is onljura that these broader
circumstances relating to the relationship of landlland tenant will become more
relevant to the question of the reasonableness défesal of consent than the
agreement originally struck by the parties. Insthespect, the flexible approach
adopted by the courts supports the efficient largit management of portfolio

properties, for which flexibility is a key ingredie

On the other hand, attempts by the landlord to halth consent in the hopes of
unilaterally changing the relationship persistirgvieen the parties will continue to
be found unreasonable, no matter how the commegoitonment has transformed

over the course of the relationship. While a miidflandlord may withhold consent
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to a proposed change of user or assignment whightrharm neighbouring property
belonging to him, this will not be possible wheree tharm is not caused by the
change. Similarly, the use of a veto may not hedwss leverage to secure the return
of the reversion. Thus a portfolio landlord canasé the power to withhold consent
as a means of actively directing the tenant mixa gfortfolio, but only to passively

block harmful changes while permitting changes beiaéto the portfolio.
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5. Portfolio landlords and legislative policy

After the judicial approach to reasonablenessyribst significant factor impacting on
how landlords exercise control over their tenarts been the legislative backdrop to
the landlord-tenant relationship. Over the couc$ethe 23" century, the legal
environment in which the relationship of commerdatdlord and tenant operates
experienced fundamental charfgeThis period saw a proliferation of legislation
regulating almost all aspects of the relationghifome of this change was brought
about in order to simplify or modernise the lawpast of broader reforms in property

® Much of it, however, involved a rebalancing of thandlord and tenant

law.
relationship, largely in response to a perceivedgralisparity between landlords and
tenants. Generally, this meant shifting the badant power between the parties

further towards the tenant by limiting the freedoiflandlords to exercise control

over let property.

In this context, the position of a landlord of aperty portfolio poses a number of
challenges for regulators. On the one hand, suldndlord is likely to be able to
wield far more power over tenants than landlordssta#ndalone properties: By
controlling nearby properties, such a landlord ragply pressure on tenants from
multiple sides. A portfolio landlord might also gs@ss "market power", allowing a
landlord to distort competition. On the other hamdth the interests of a wide

portfolio in mind, such a landlord may have thelipband incentive to manage and

! SeeStuart Bridge, “Commercial leases past and pre3émet contribution of the Law Commission” in
Susan Bright, ed,andlord and Tenant Law: Past, Present and Fufii#art Pub, 2006) 65. The
relationship of residential landlord and tenantexignced even more dramatic change, although the
reasons for this are unique to residential prop&&e David S Cowatjousing law and policy
(Cambridge: Cambridge Univ. Press, 2011).

% Law of Property Act 1923 andlord and Tenant Act 192Fandlord and Tenant Act, 1954andlord
and Tenant Act, 1988 andlord and Tenant (Covenants) Act, 1995

3 Bridge,supranote 1.

* E.g. Viscount Sumner said that the reforms coethin the Landlord and Tenant (No. 2) Bill 1927
were "always in the interest of the tenant in ih& fnstance.” HL Deb 29 November 1927, vol 69, co
334.
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develop properties in accordance with a bolder rmde long-term vision than the
landlord of a single property would be able’t@Such an approach carries with it

obvious benefits not just for the landlord, buttemants and for society as a whole.

The extent to which policy makers have recogniséslimportant role, and taken into
account the special characteristics of portfoliadlards will have a significant
bearing on whether the potential gains from commanership of property can be

realised.

5.1 Regulating landlords

In order to assess the efficacy of the current leggry regime, it is necessary to
examine why regulation was seen as necessary ifirshglace. While this chapter
will examine the question predominantly in econoieiens, it should not be assumed

that the sole measure of success ought to be e¢omdiiniency®

Ogus distinguishes between justifications for ragah that are based in economics
and those that are justified by some other méafise "economic” interventions are
ones that seek to correct some market failuretherowords, they aim to maximise
economic welfare by achieving the same allocatibrresources that a perfectly
functioning market woul8. Such interventions may be designed to account for
externalities or to address problems arising dumpeerfect information, among other

things?

®See 2.7, above.

® See Otto A Davis & Andrew B Whinston, “The Econombf Urban Renewal” (1961) 26:1 Law and
Contemporary Problems 105 for a justification afmamic welfare as a primary policy goal in the
context of land use.

" A1 Ogus,Regulation: legal form and economic theoBlarendon law series (Oxford: Clarendon
Press, 1994).

8 See Richard A Posner, “Some Uses and Abuses ofdBtios in Law” (1978) 46 U Chi L Rev 281 at
288-9 for a discussion of what judicial interventiiromoting economic welfare might achieve.

° Ogus,supranote 7 at 29-46; 260-61.
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Non-economic justifications for such regulation maglude distributional factors,

paternalism or the promotion of particular societms or ideal&

5.1.1 The grounds for regulation of commercial leases

Introducing the second reading of the Landlord dadant Act 1927 to the House of

Lords, Viscount Cave set out some of the legistatobjectives underlying the

legislation. Referring to covenants restrictingpdisition, assignment and change of

user, he said that:
All these are, | think, quite reasonable stipulagoif they are fairly and
reasonably used—used, that is, for the protectibrihe freehold against
depreciation—but sometimes they are used for qilifferent purposes. It
happens rather often that while the landlord hasabgection to a change of
use or an improvement of his property, he takes tarexact a fine for giving
consent to that change, sometimes a fine of comrdilie amount. In other
cases consent is refused without any reason bewengpossibly for some
prejudice or caprice or for some less worthy mqteed the trader of course
suffers. These grievances which | have so sumndaase not imaginary
grievances put forward with a view to enabling aaet to acquire someone

else's property. They are genuine hardships inpsito trade and industry in
this country, and hardships which a reasonable lardiwill not impose.

While this speech was made some time ago, itestdéimplifies the policy factors at
play in the regulation of commercial landlord-tenesiationships. These policy goals
have featured prominently in debates surroundingislative interference in

commercial landlord and tenant law, and still shdipe challenge of balancing

competing interests of landlord and tenant.

Viscount Cave's speech contrasts good managem#énbad management; virtuous
landlords with unscrupulous landlords. This disfion, drawn between the "bad"

landlord who is the target of regulation and theddj' landlord who ought to be

1%bid at 46-54; Duncan Kennedy, “Distributive and paaéist motives in contract and tort law, with
special reference to compulsory terms and unecarghliining power” (1981) 41 Md L Rev 563; Alvin
E Roth, “Repugnance as a constraint on marketgJ{p01:3 Journal of Economic Perspectives 37.
" HL Deb 29 November 1927 vol 69, col 309.
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protected from excessive regulation, can be seeughout parliamentary debates on
these issues, from the 1927 Act to the most re&enin 1995. This might be seen as
regulation in line with what Ogus refers to as "coumity values™? While it is
clearly seen to be in the public interest for land$ to be permitted to protect their
position, profiteering from a power imbalance ister matter. Regulation is seen as
necessary in order to protect tenants from the lgsghy motives of ruthless
landlords. Such prejudices are recognised as haotnsnly to individual tenants, but
to broader national interests. At the same tirthesé national interests may also be
promoted by the prudent management policies obresse landlords. A preference
is indicated for regulatory intervention which wilbt harm the position of those
benevolent landlords but, in the words of then H@eeretary Sir William Joynson-
Hicks MP, "to protect the tenant against the actdra harsh or unconscionable

landlord..."®®

From a very early stage, economic factors featyemminently in driving and
shaping regulation. Viscount Cave's speech intpligpoints to the position of
commercial property as a factor of production ia Wider economy, indicating that
unscrupulous behaviour on the part of landlords itapact negatively upon the
economy. In more recent times, this has turned antocus on flexibility and choice
in business leasés. This is in response to difficulties which tenahtsl with rigid
institutional lease$, but addresses the same issue of the effect otdhenercial

property market on the economy in general. Fléyan leasing arrangements, it has

2 Ogus,supranote 7 at 54.

13 HC Deb 7th April 1927 vol 204, col 2307.

14 Neil Crosby et alMonitoring the 2002 code of practice for commerdimisegLondon: Office of

the Deputy Prime Minister, 2005); Neil Crosiyy Evaluation of the Policy Implications for the WK
the Approach to Small Business Tenant Legislatiofustralia(University of Reading Research
Report. www. rdg. ac. uk/rep/ausleaserpt. pdf answwdg, ac, uk/rep/ausleaseapp. pdf, 2006) at 57.
15 See 2.3, above; Neil Crosby, Cathy Hughes & Skhdiloch, “Flexible Property Leasing and the
Small Business Tenant” (2006) 23:2 Journal of PrigpiResearch 163 at 164—165.
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been argued, is important because all tenants diffeeent needs and a one size fits
all approach is unsuited to promoting economic ghdw In line with a preference
for freedom of contract, some policies have souglgromote flexibility by allowing
the parties greater scope to negotiate accordintfyeiv individual circumstances.
The insertion of section 19(1A) into the Landlorlal'enant Act 1927 by section 22
of the Landlord and Tenant (Covenants) Act 199%ipies an example of Parliament
seeking to promote welfare by facilitating choicghis permits the parties to a lease
to specify circumstances in a fully qualified assigent covenant under which it
would be reasonable for a landlord to refuse car§eAssuming the parties to know
best how to maximise their own welfare, allowingrth more scope to tailor the

contract to their own needs should lead to morebid leased’

Economics is concerned with achieving the optimibcation of productive
resource$’ Another factor which may be considered desirablachieving a just
distribution of outputs within society. Achievinpis may involve redistributing
wealth through the tax system, or through regufeifo Although this may
traditionally have been more of a concern in cormumather than commercial
settings®> Hughes and Crosby have noted a shift in governmelity to include
fairness as a goal in addition to efficierféy.In her report into the future of high

streets, Mary Portas cited fairness between laddhmd tenant as a key to ensuring

18 E.g. Mary PortasThe Portas Review: An independent review intouh&é of our high streets
(London: Department for Business, Innovation anilsSiR011) at 34.

" Bridge,supranote 1 at 70.

8 See 3.1.6, above.

9 An analogous situation from the perspective ofrieenics and Law is liquidated damages: See L A
Stole, “The Economics of Liquidated Damage Clausé&3ontractual Environments with Private
Information” (1992) Journal of Law, Economics, &danization 582.

% gee discussion of Pareto efficiency at 2.7.2, abov

L See Kennedysupranote 10; Anthony T Kronman, “Contract Law and Bisitive Justice” (1979)
89 Yale LJ 472.

%2 Bridge,supranote 1 at 70.

2 Cathy Hughes & Neil Crosby, “The challenge of seljulation in commercial property leasing: a
study of lease codes in the UK” (2012) 4:1 IJLBE 23
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the vitality of the high street, calling for "widegad contracts of care between

landlords and their commercial tenarts."

Paternalism is another justification which featureslebates relating to regulation of
commercial letting. In its strongest sense, pallesm is the substitution of one
party's judgment for anothef31t may be a justification for regulation where ipgl

makers do not think that individuals left to thewn devices are capable of making
utility maximising choice$® Paternalist motives are based on the assumptarirt

some contexts, even if fully informed, some induats will be unable to make the
best choice for themselves. Evidence pointindnéofailure of small business tenants
to seek better terms than those offered by landlordto seek commercial lettings

advice may point to a need for paternalistic retjet’

A softer version of paternalism has been suggeasetibertarian paternalism" or
"nudge" theory® This involves regulation which does not prohitsnduct which is
thought to be welfare reducing, but seeks to spsmple towards better choices
through the application of behavioural psychologit. may involve changing the
default choice, mandating a waiting or "cooling'gfériod, or presenting information
in a way which seeks to lead people to make aquéati choice® The procedure for

contracting out of the security of tenure provisiamder the Landlord and Tenant Act

% portassupranote 16 at 34.

% Ogus,supranote 7 at 51-53.

% Alan Schwartz & Louis L Wilde, “Intervening In Miets on the Basis of Imperfect Information: A
Legal and Economic Analysis” (1978) 127 U Pa L 880.

%" Crosby, Hughes & Murdoclsupranote 15; Crosbysupranote 14; Crosby et aupranote 14.

% Richard H Thaler & Cass R Sunstein, “LibertariadPnalism” (2003) 93:2 The American
Economic Review 175; Cass R Sunstein & Richard HIdi “Libertarian Paternalism Is Not an
Oxymoron” (2003) 70:4 The University of Chicago L&eview 1159; Richard H Thaler & Cass R
SunsteinNudge: Improving Decisions About Health, Wealth] &tappinesgYale University Press,
2008).

2 Colin Camerer et al, “Regulation for Conservativi@shavioral Economics and the Case for
‘Asymmetric Paternalism™ (2003) 151:3 Universitf®ennsylvania Law Review 1211.
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1954 may provide an example of tfifs.The landlord must provide in a specified
form, what has been described as a "health wartling'a tenant before an agreement
to exclude the statutory protection can take effe@his may deter tenants from

surrendering their statutory rights without propensideration.

Paternalism (or indeed libertarian paternalism) hbutp be distinguished from
measures designed to enhance individual decisidangrafor example by providing
more information. This is an alternate, less isitra, strategy for addressing market
failures arising out of imperfect information amonmarket participants. It has the
advantage of leaving the final choice to individyatho are still assumed to be best
placed to maximise their own welfare, but seeksetsure that individuals are
adequately informed in making their decisidhsinformation provision has been at
the centre of recent attempts to fix problems em¢bmmercial property market. The
Code for Leasing Business PremiSemnd its previous iterations have been promoted
by successive governmerifs. They were designed to increase awareness of
commercial factors of relevance to tenants ancetiuee rigidity in lease structures,
however this approach has not immediately had enalia impact on information

levels, especially among small business tenants.

% Landlord and Tenant Act, 195dupranote 2, s 38A as inserted Begulatory Reform (Business
Tenancies) (England and Wales) Order 2003/3@8622(1).

31 Law Reform CommissiorGonsultation Paper on Business Tenanci¢dC CP 21 - 2003 (Dublin,
2003), para 3.11.

32 Schwartz & Wildesupranote 26.

33 Joint working group on commercial leases, “The €fmi Leasing Business Premises”, (2007),
online: <http://www.leasingbusinesspremises.co.uk/>

3 Crosby et alsupranote 14; Department for Communities and Local Gowent,High streets at the
heart of our communities: The government’s respdénske Mary Portas revieiondon: Department
for Communities and Local Government, 2012).

% Crosby et alsupranote 14.
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5.2 Taking account of portfolio landlords

Portfolio landlords are in a unique position, plhte take account of broader interests
- including those of neighbouring tenants and tmea@xtent the public at larg&jn
making management decisions relating to indiviqualperties. Parliament has in
some instances recognised the potential for suctiraloto promote the public
interest, and taken account of portfolio landloras legislating. In debates
surrounding the enactment of the 1927 Act, Horamnird MP spoke up for the
ability of portfolio landlords to exercise controler their estates, pointing to the

benefits of management by a landlord and the nig@goncomitant restriction¥”

| agree that there is a good deal to be said fa ldasehold system when it is
properly used, and what is most to be said inai®r is that a good many

leasehold estates are well planned. | know thas tpianning has been

accompanied by what | would call something in tarire of restrictions.

Debating similar provisions, Lord Phillimore made pamssionate case against
excessive interference with the ability of a pditfdandlord to manage the portfolio

as a whole®

| consider that the landlord is a trustee—a trusteeall the property on the
estate, to see that no one tenant ruins the prgpeythis or her particular

action, and it is very doubtful whether any furthrestraints should be put
upon landlords with regard to such matters as cavs not to use a property
for a particular purpose, or covenants not to buiida particular way, than

they are under now, because they really act agtiaedians of the interests of
the whole estate, and it would be a very great pitsheir powers in that

respect were curtailed.

The need to maintain the position of portfolio leomds as masters of their estates can
be linked to the benefits which this can have fboathe landlord's tenants. Lord

Phillmore also relies on the noble ideal of a "tee$ or "guardian" landlord,

% To the extent that consumer decisions affectahdlbrd's ability to demand a higher rent from
tenants.

3"HC Deb 7 April 1927, vol 204, col 2390.

3 E.g. HL Deb 29 November 1927, vol 69, col 354.
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protecting the interests of the whole body of tésamnd promoting general welfare.
This extension of the "good" landlord may pointadegislative preference for the
business-led (rather than property-led) approacpréperty management identified
by Howard®® Landlords following the business-led approach &imimprove the
performance of their tenants first and foremosthwmcreases in the profitability of
their portfolio coming as a result of improvemetdsthe tenants' businesses. Thus,
measures intended to protect the ability of thetfpliw landlord to manage their

portfolio as a whole also serve to promote thell@midas a benevolent overseer.

In some cases this recognition of the positionatfplio landlords has taken the form
of explicit provisions in legislation enabling pimito landlords to protect their

interests in respect of their portfolio as a wheleen managing individual properties.
In others, it has resulted in the rejection of othee desirable proposed policies.

Examples of each will be examined below.

Portfolio landlords may also present dangers to ghblic good. The ability to
exercise control over a number of properties maxe @ portfolio landlord some
degree of market power, insulating them from thenpetitive forces of the market.
This might allow them to force up rents or bestdfeaive monopolies in some
product markets on one tenant, to the detrimepioténtial competitors as well as of
consumers. In reaction to this danger, traditiodaference towards portfolio
landlords' judgment in imposing restrictive covetsainas been displaced by a more
cautious approach. Regulation has been imposdteirform of competition law,

which takes a measured approach to overseeinglaisdconduct.

% Elizabeth Howard, “The management of shoppingresntonflict or collaboration?” (1997) 7:3 The
International Review of Retail, Distribution andumer Research 263. See 2.3, above.
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5.2.1 Explicit recognition in law - The "fines" provisions
A number of provisions have been enacted to pra¢eeints by preventing a landlord

from extracting money (generally referred to adiae™) from tenants in return for a
required conserlf In enacting these provisions, Parliament haveweher,
incorporated some protections for portfolio landkr For example, section 19(3) of
the Landlord and Tenant Act 1927, which prohibiits landlord from demanding the
payment of a fine in return for granting consenatohange of use under a merely or

fully qualified user covenant, states expressly it

does not preclude the right of the landlord to rnegyayment of a reasonable
sum in respect of any damage to or diminution ahalue of the premises or
any neighbouring premises belonging to him and oy &gal or other
expenses incurred in connection with such licemamasent.

Similarly, section 19(2), which implies a reasomagss requirement into all merely
qualified alteration covenants, allows a landloml tequire the payment of
compensation in respect of damage or diminutionthef value of his property,

including his own neighbouring property, arising otisuch an alteration.

The effect of these provisions may be greater timanely to preserve a landlord's
contractual right to levy a fine for conséhtin Holding and Management (Solitaire)
Ltd v Norton® a similar provisiofi* was held to go beyond merely permitting the
landlord to levy charges contained in the leasatirg to its expenses, but justified
the demand for payment in respect of the reasonekpenses incurred by the
landlord, even where there was no express basigeitease for such a demand. This

suggests that sections 19(2) and (3) themselvesidarosufficient grounds for

0 Cf Law of Property Act 1925upranote 2, s 144, which may be contracted around.
*!Landlord and Tenant Act 1923upranote 2, s 19(3).

“2 Cf Letitia Crabb, “A fine point: premiums as coegted rights” (1993) May/June Conv 215.
*3Holding & Management (Solitaire) Ltd v Nortpf2012] UKUT 1 (LC).

4 Contained in the Landlord and Tenant At 1927, $}(8], relating to assignment covenants.
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demanding the payment of a fine to compensateaihédrd for any damage to his

neighbouring property.

In general, what can be seen from the legislataggsoach to the levying of fines for
landlords' consent is that where a change sougla tgnant of one property could
have adverse consequences on other properties dwrtbe landlord, the legislature
will ensure that the landlord is permitted to requhe tenant to pay compensation for

those consequences.

5.2.2 As ainfluencing factor in policymaking - Mandatory full
gualification

It has, at various times been suggested that alesoker or disposition covenants
should have implied into them words fully qualifgiany restrictiot> Whenever this

is raised, it is the suggestion of full qualificatiof user covenants that seems to draw
the most objections. While other reasons (mamyluth also apply to the insertion
of reasonableness requirement into absolute dismosicovenants) have been
suggested for keeping absolute coven&htbe role of absolute user covenants in
managing property portfolios has played a decisioke in distinguishing user
covenants. For example, David Maxwell Fyffe, thHéome Secretary, set out the
following reasons for not dispensing with absolateenants in the a debate on the

Landlord and Tenant Bill 1954:

One of the recommendations of the Committee waswashould do away
with the absolute covenant and it was suggestedittsnould be converted
into a covenant not to act without the consenthef landlord. We accepted
that recommendation with reservation, as statetheWhite Paper.

5 The Law CommissiorGodification of the law of landlord and tenant: @mants restricting
dispositions, alterations and change of ysetl (The Law Commission, 1985); David Llewelyn
Jenkins] easehold Committee final repp@mnd 7982 (London: HMSO, 1950).

6 E.g. Tenants may be required to pay higher redeua fully qualified covenant; absolute covenants
promote legal certainty. See The Law Commisssupranote 45 at 35-42.

*"HC Deb 27 Jan 1954, vol 522, col 1771.
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It is interesting to see, as we go on with disaussi how far our experience
has been changed. One of the objects of a WhiterHapo try to test public

opinion. A great many professional and other orgations, and also

individual members of the public, sent us theirwaen the White Paper and
this proposal about covenants in leases attractedengriticism than anything

else.

There were various arguments; a perfectly reasomaihe was that the
landlord might have let the premises to a particuiadividual or for a
specified purpose at a relatively low rent. If hd that he was entitled to be
certain that the benefit of the tenancy at the ftemt could not be assigned to
someone else and that the premises could not be fasea much more
valuable purpose. The argument which | think impeelsme most was that the
right to impose an absolute covenant is esserdrajdod estate management.

The most comprehensive discussion of the issuedvied was contained in the Law
Commission’s 1985Report on covenants restricting dispositions, atens and
change of usef® The Law Commission recognised that there may basa to be
made for the modification of very narrow user ckEsign commercial leases, due to
the risk of changing commercial circumstances lminited to a number of reasons as

militating against the mandatory full qualificatiofuser covenants.

The Law Commission in 1985 was quite ready to imatditional words into
absolute disposition covenants, turning them ifutly qualified covenant8®’ There
was some support for this in Parliaméht.User covenants have previously been
distinguished on the grounds of their centralithe control of property by portfolio
S51

landlords’® This factor was critical to the Law Commissioregommendation to

retain absolute user covenants.

The Law Commission suggested that such a changé&wause an increase in rent

(on rent review, although not necessarily initipfigr tenants who would otherwise be

“*8 The Law Commissiorsupranote 45.

“9bid, para 4.31.

*0e.g. Lord Meston: HL Deb 16 December 1987, vol,4%il 809.
®1 Jenkinssupranote 45, para 312.
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subject to absolute user covenalitsThe Law Commission was also concerned about
the liability of landlords subject to freehold conamts>® If a landlord bound by a
freehold covenant was not able to demand an alesalsier covenant from their
tenant, they could be liable in damages to thehbikeke covenantee if it would be
unreasonable to withhold consent to a change tautlee covenant, and the tenant

breached the freehold covenant as a réSult.

However, the most significant of the Law Commis&arbjections to the mandatory
full qualification of user covenants related difgdb covenants which benefit the
landlord's other tenants, or other property oflérallord. Pointing to the analogous
position of freehold covenants taken for the bermdfland neighbouring the burdened
land, the Law Commission's report finds troublehwvitie anomaly which would arise
if absolute covenants were not permissible in adbald setting® Exempting such

covenants, however, might exclude a significantiporof the letting market from a

new law.

A more serious question was raised in relationger wovenants intended to protect
the interests of other tenants of the landfSrdThe Law Commission noted the
desirability of such arrangements, whether operaedhe landlord's discretion,

through an obligation on the landlord to enforcges@nts, or by tenants in a letting
scheme pointing to the ability of such cooperation to mate the common interests

of a development. It was suggested that such sehewmould be impossible in the

2 The Law Commissiorsupranote 45, para 4.49.

>3 |bid, para 4.38.

> It seems unlikely that a landlord acting bona fidevithholding consent on this ground would be
found by a court to be acting unreasonably. Sesptéh 4.

> The Law Commissiorsupranote 45, para 4.39.

%% |bid, paras 4.40-4.44.

" See 6.3.1., below.
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absence of absolute restrictions on G8etf a landlord were in a position to grant
consent (which could not be unreasonably withhtidh letting schemes may not be
possible, as a landlord would be able to unilatgralter the obligations between

tenants, frustrating the certainty underlying sschemes?

It is not that the Law Commission did not recogrttse potential for landlords to act
unjustly in refusing to permit a change of user reh&n absolute covenant had been
secured. Their suggested solution to this probleam to expand section 84 of the
Law of Property Act 1925 to include all leasesppposed to just leases of at least 40
years of which at least 25 years have elaf$e8ection 84 of the Law of Property
Act 1925 empowers the Upper Tribunal to dischangenodify restrictive covenants
in certain circumstancés. It is primarily designed to affect freehold progebut
currently extends to certain long lea8esThe suggested change would allow any
tenant to apply to the Upper Tribunal for dischaofj@r amendment to a restrictive

covenant in certain circumstances. Parliament bgshowever, made this change.

5.2.3 Competition law
Although the ability of a portfolio landlord to encése control over how property

within the portfolio is used has the potential teate benefits for society through
internalising externalities and exploiting econaosnié scale, it may also carry risks to
the welfare of society as a whole. Competitive kats produce goods and services
closer to the optimal level than non-competitiverkeés, promoting social welfare.

Where a landlord is able to exercise market pother,gains available to the public

8 The Law Commissiorsupranote 45, para 4.51.

%9 Although it is questionable whether letting scherpeesent an efficient way of ensuring an efficient
mix of uses in a dynamic setting. See 6.3.1, below

0 The Law Commissiorsupranote 45, paras 9.20-9.43.

®1 See 3.2.4, aboveaw of Property Act 1925 84(1)—(1A); Charles Harpum, Stuart Bridge & Mar
Dixon, Megarry & Wade: The Law of Real Proper8th ed (Sweet & Maxwell, 2012) at 1422-1423.
%2 Law of Property Act 1925, s84(12).
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through competition may not be realised. Compmetilaw aims to safeguard these
gains by preventing competition between market griey- a key component of a
functioning free market — from being distorted bgtbrs such as the concentration of

market power or the erecting of barriers to emityg markets.

Historically, agreements relating to land had bleegely exempted from the purview
of competition statut&3and the doctrine of restraint of trafeVarious justifications
for this have been suggested, such as the limitwogrgphical effect of land

agreements and their positive effect on the prgpaerket®®

Chapter | of the Competition Act 1998 prohibits egmnents between undertakings
which have as their object or effect the distortadrcompetition. However, the Act
gives the Secretary of State the power to excladd hgreements — either in general,
or of a particular type — from its ambBft. A broad exception was introduced by
Statutory Instrument, on the grounds that land exgents were unlikely to infringe
the Chapter | prohibition and that a failure torapé them would lead to an excessive
workload for the Office of Fair Trading (OFT) asnthagreements were notified to
them as was required for potentially anticompetitagreements at the tirffle. This
was based on the experience in Ireland after thep@ation Act 1992 came into

force®®

% |n Re Ravenseft Property Ltd.’s Applicati¢h978] QB 52.

% Esso Petroleum v Harper's Garagd968] AC 269; See: David C Baum, “Lessors’ Coaets
Restricting Competition” (1965) University of lliais Law Forum 228.

%5 Baum,supranote 64.

6 Competition Act 199&ec 50.

67 Competition Act 1998 (Land Agreements ExclusionRexbcation) Order2004;Competition Act
1998 (Land and Vertical Agreements Exclusion) Or@600/310.

% Land Agreements Exclusion and Revocation Order 28@bnsultation on the Order’s future
(Department for Business, Innovation and SkillQ20 paras 3.3-3.7; See: Vincent Power,
Competition law and practicgdublin: Butterworths, 2001) at 1424—-1440; Comipeti Authority,
Notice in respect of shopping centre lead@gblin: Competition Authority, 1993).
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The OFT had the power to withdraw the benefit ofexclusion from a particular
agreement, where it considered that the agreementdwinfringe the Chapter |
prohibition in the absence of the exclusfm|though it is unclear whether this power
was used in practice.

The problem with the exclusion

Peel notes the contradiction of a restraint ofdrddctrine cloaked in the language of
“public interest”, which effectively ignored the fma to the public which could flow
from restrictive covenants in land agreeméfts.In the United States, legal
commentators have for a long time expressed dasbte the benefits of this special

treatment afforded to lard.

In 2008, a Competition Commission report into thiecgries sector found that in
some areas, land agreements were being used tenpavtable sites from being used
in competition with major supermarkets, in ordeptevent the entry into the market
of competitors® It was therefore suggested that the land agresmexclusion
should not apply to the groceries sector. The gowent noted that the land
agreements exclusion was anomalous, especiallghh of the OFT’s view that land
agreements were in fact no more or less likelyesirict competition than other types
of agreement® While the anticompetitive effects of a land agneet tend to be very
local, there are some relevant markets whose gebiga scope will be equally

restricted. Competition law already takes intocart the geographic impact of

%9 Competition Act 1998 (Land Agreements ExclusionRexbcation) Ordersupranote 67, Art 6.

O Edwin Peelreitel: The Law of Contractl3th Revised edition ed (Sweet & Maxwell, 201t1524.
" Baum,supranote 64; James F Pascal, “Sherman Act Implicatididajor Tenant Veto Powers in
Regional Shopping Centers” (1972) 29 Wash & Leeel B7; Alan Schapiro, “Exclusive Rights
Clauses in Shopping Centre Leases” (1985) 24 ARelz 510; Jay Conison, “Restrictive Lease
Covenants and the Law of Monopoly” (1989) 9 FrasehiJ 3; Marc E Rosendorf & Jill Reynolds
Seidman, “Restrictive Covenants - The Life Cycla@hopping Center” (1998) 12 Prob & Prop 33.
"2 The supply of groceries in the UK market investayafLondon: Competition Commission, 2008),
para 7.113.

3 Government Response to the Consultation on the €iitiop Act 1998 Land Agreements Exclusion
and Revocation Order 20qDepartment for Business, Innovation and Skilx1@).
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potentially anticompetitive behaviour in the markistfinition phase. Case by case
analysis is likely to provide more consistent resalcross different relevant markets

than broad exclusions.

One of the main reasons for the original exemptias the reporting regime in
operation at the time and the fear that the OFTlevba inundated with precautionary
reporting of land agreements, most of which woudt lve in breach of the Chapter |
prohibition. As this regime was abandoned in 20®3avour of self assessment by

businesses, this justification no longer stood.

Even though the OFT had the power to withdraw tkengtion in respect of a
particular agreement, this did not have the eféédubjecting land agreements to the
same level of scrutiny as other agreements. #ileat a relatively lengthy procedure
and even where the exemption was withdrawn froragraement, it would only come
under the scope of the Competition Act from theadzftthe OFT’s order, meaning
that that date was the relevant one for the pugoske penalties and other

consequences of breach of the Act.

For these reasons, and after a consultdfitime land agreements exclusion order was
revoked” The exclusion ceased to have effect as of A@¥il12 one year after the
making of the Revocation Order, in order to giveibasses time to assess their own
land agreements for compatibility with the 1998 .Act

The OFT guidance

In advance of the change taking effect, the OFtliedsguidance to assist landlords

and tenants in assessing whether any agreementsdb they were party might be in

" Land Agreements Exclusion and Revocation Order 28@bnsultation on the Order’s futuraote
68.
> Competition Act 1998 (Land Agreements ExclusioroBagion) Order 2010/1079.
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breach of the Chapter | prohibitiéh. Whether a particular agreement will have any
effect on competition is heavily dependent on tetfal matrix of the particular case.
This approach allows the law to react to changegractice and the emergence of
unexpected threats to competitive markets. Thasssnent will involve an economic
analysis, which seeks to define a relevant markeeterence to the products sold and
the area served, and determine whether competiti@y be distorted by an
agreement. In particular, it might look at whettiee agreement divides customers
between the parties to it, whether it prevents rstlieom accessing the market, and
whether there are other, similar agreements irefarche market. Competition law
does not prohibit every agreement that could coatdy affect competition. Some
agreements may be so insignificant that they watl affect competition, some classes
of agreement may be exempted on policy groundso#imers will have benefits for
society as a whole and so they are allowed, sulbpesbme safeguards. The Law
Commission indicated that most estate managemé&tedeagreements will not be
affected by the Competition AEL. This is in line with the guidance issued by the
Irish Competition Authority for shopping centrés. However, some exclusivity
agreements or combinations of agreements effegtigehnting a monopoly in a

market to one tenant may be in breach of competitio.”®

Crucially for portfolio landlords, Section 9 of tl@mpetition Act 1998 creates an
exemption for agreements which are likely to hagaddicial effects for consumers.

This exemption is only relevant where an agreerodmrwise breaches the Chapter |

"6 Office of Fair TradinglLand Agreements: The application of competition fallowing the

revocation of the Land Agreements Exclusion Qr@#T1280a (Office of Fair Trading, 2011);
Richard Butterworth, “The application of UK comgith law to land agreements: new guidance from
the OFT” (2011):6 Conv 486.

" Office of Fair Tradingsupranote 76, para 4.11.

8 Competition Authoritysupranote 68.

9 Office of Fair Tradingsupranote 76, paras 4.9, 4.30.
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prohibition. Where a party to an agreement can aestnate that the agreement
contributes to some form of advance in productiontezhnology, without going
further than is necessary to achieve that bertbft,it does not allow the parties to it
to substantially eliminate competition, and thatTienefits flowing to consumers
from the agreement compensate them for the dettithey suffer as a result of the
agreement, it may be exempt. The OFT has poimtaétie maintenance of a tenant
mix beneficial to customers, and the need to dttraw retailers as possible examples

of how the exemption might appf.

The effect on landlords' management of regulatiotien the competition law regime

is examined at 6.3, below.

5.3 Effect of law — economic analysis

While a multitude of objectives are relevant to tegulation of commercial landlord-
tenant relationships, maximising economic welfappears to take priority. Once
other objectives can be met, regulatory systemstwhetter promote the maximising
of economic welfare ought to be preferred. In gsialy the appropriateness of
regulation in this area, it is therefore instruetio examine the extent to which the

current law promotes economic welfare and growth.

5.3.1 Portfolio landlords: subjects or instruments of regulation?
Generally, it may be assumed that the landlordsslgect of any regulation intended

to govern the landlord-tenant relationship. If Hies of the regulation are to protect
tenants from the caprices of unjust landlords, ttenregulations constrain landlord
behaviour in order to prevent landlords from abgdimeir powers. This may have

roots in the power imbalances often present betWaetiords and tenants.

8 |bid, para 5.6.
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Another key goal of policy makers might be to eestirat land is used efficiently.
This might be achieved through the planning systmmthrough common law
doctrines such as nuisarfte.As discussed in Chapter 2, a significant threathe
efficient use of land relates to market failureisiag as a result of externalitiés.
Such externalities will not be eliminated throughnearket mechanism where
transaction costs, which may be significant in claxgactual situations, are higher
than the gains achievaife. Bringing a property causing an externality ané th
property experiencing the external effects into own ownership will internalise the
externality, as the common owner will experiend®fthe benefits and disbenefits of
any choice which might otherwise cause externaliti€hus, the common ownership
of property is an efficient way of ensuring the ioptm allocation of resourcés.
Thus, the landlord may be in a better place tharoma regulators to ensure the
efficient use of property through the impositionRifouvian taxes and subsidies on
tenants, or strict regulatory controls over histjotin.®> This might provide a
justification for regulators to grant portfolio kdlords enough freedom in the
management of their properties to capture thesefil®n As such, in one sense, the
position of the portfolio landlord might be seen rast subject of regulation, but

instrument of regulation.

Regulatory approaches such as planning law or ncesanay be adept at reducing
negative externalities, but they suffer from a gigant drawback in not being able to

mandate activity which would generate positive matities®® Significant costs may

8. Robert C Ellickson, “Alternatives to Zoning: Cowatis, Nuisance Rules, and Fines as Land Use
Controls” (1973) 40:4 The University of Chicago L&Review 681.

8 35ee 2.7.1, above.

8 R H Coase, “The Problem of Social Cost” (1960). & Econ 1.

8 Ellickson,supranote 81.

8 See 2.7.2, above; T S-T Yuo et Bile management of positive inter-store externalitieshopping
centres: some empirical evidenéteport (University of Reading, 2003).

8 Ellickson,supranote 81 at 729.
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also be involved where a high degree of regulatagrsight is required, as in the
planning system. Taking advantage of the fact thadlords’ incentives are
ultimately driven by the aggregate profitability tifeir portfolio§” may provide a

more nuanced approach to supporting growth, whig® aminimising the costs
involved. Portfolio landlords can be seen as hgan instrumental role in achieving

this aim.

It will be considered whether, and to what extehg different approach taken by
policy makers to portfolio landlords is attributabio the positive impact of good

estate management on other policy goals.

Is self regulation the solution?
Self regulation has become a feature of the comaielettings market in recent

years. Successive governments have supportedies sdr codes of conduct for
commercial leasing drawn up by industry bodfesThese codes recommend that
landlords should not demand terms more restricthven needed to protect the
landlord's interest® Policy makers have historically preferred freedafneontract in
commercial lettingS® Reliance on self regulation permits policy makersabstain

from departing from this trend.

Ogus points to three conditions necessary for sajtilation to be in the public
interest”® There must be some form of market failure in glewant activity; private
law must not be sufficient to remedy the failured aelf regulation must be a more

efficient solution than public regulation. It ikear that there are market failures in the

8 Where this is the case. See 2.7.3, above.

8 Joint working group on commercial leasgspranote 33; Hughes & Crosbgupranote 23;
Department for Communities and Local Governmsuapranote 34.

8 Joint working group on commercial leasgspranote 33.

% Martin Davey, “Privity of Contract and Leases féten at Last” (1996) 59 Mod L Rev 78; Bridge,
supranote 1; Sarah Hill Wheelefhe Commercial Leases Code: Tenant’s Tool or Lad&dr oken?
(LLM, University of Northumbria, 2009) [unpublishggara 4.7.1.

1 Anthony Ogus, “Rethinking Self-Regulation” (1998):1 Oxford J Legal Studies 97.
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commercial leasing sector arising as a result derealities and information
asymmetry’? Private law is well suited to addressing problarising as a result of
externalities”® but significant information asymmetries still exizetween large and
small market participant§. The appropriateness of private regulation is then
guestion of whether it provides a better solutionhte market failures identified than

public regulation.

Self regulation may be favoured over public regalatbecause market participants
have a greater knowledge of the industry and \diréfore be able to craft more
appropriate responses to market failifesThe implementation of a code by an
industry body may also lend the regime greatettiregcy amongst landlords than a
system of public regulatioff. The Royal Institution of Chartered Surveyors (B)C
has played an active role in encouraging respamsii@haviour on the part of
landlords. Recently, the Institution has releasetease targeted at small retail
businesses, which is designed to provide the figylmecessary in the first few years
of trading?” However, the voluntary nature of the industryfferés still presents a
problem. The efforts to improve levels of commarawareness amongst small
business tenants through the use of a code appeansve been a failure, as
knowledge of the code itself remains 18%.Unscrupulous landlords, who create the

need for regulation, are not obliged to abide eyabde. The voluntary nature of the

92 John BurtonRetail rents: fair and free marketRondon: Adam Smith Research Trust, 1992);
Hughes & Crosbysupranote 23.

% Ellickson,supranote 81; Robert C Ellickso@rder without law: how neighbors settle disputes
(Cambridge, MassLondon: Harvard University Press, 1991).

% Crosby et alsupranote 14.

% Neil Gunningham & Joseph Rees, “Industry Self-Ratipn: An Institutional Perspective” (1997)
19:4 Law & Policy 363 at 366.

% |pid at 379.

" Royal Institution of Chartered Surveyors, “Smalisthess Retail Lease”, (2012), online:
<http://lwww.rics.org/uk/knowledge/more-servicesfessional-services/small-business-retail-lease/>;
Nick Darby, “A welcome addition” (2013) February-kéa Commercial Property 22.

% Crosby et alsupranote 14.
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code and lack of take-up by landlords has beerd cés justifying regulatory

intervention®®

5.3.2 Fines provisions
The primary purpose of the fines provisions appéarse the protection of tenants

from unscrupulous landlords, who might use the tauy leverage afforded to him
by a tenant's request for consent to extract axditimoney from the tenaft? While
much of the rhetoric surrounding this measure vadsrpalistic in natur&® there are
also solid economic justifications for it. Theesft of the fines provisions preferred in
the 1927 Act is to maximise the incentive for teant, as the party precipitating any
change, to take advantage of opportunities to uemipes more efficiently, while

compensating the landlord for any losses arising i@sult of the change.

The fines provisions under the 1927 Act are cowfit@ prohibiting unscrupulous
demands for payment in return for consent. If adlerd were to act perfectly
rationally in the economic sense, they would greamsent to a change where the
expected benefits of the change to them outweigin &xpected costs. The exception
for fines intended to compensate landlords for dgarta their neighbouring property
prevents landlords from being compelled to givesemr without compensation where

it would damage their legitimate interests.

There are a number of justifiable circumstancesvimch landlords may withhold
consent in the absence of payment. In the casestafralalone landlord, the only cost
which a change will normally have is in relation ttee property let to the tenant.

Portfolio landlords, on the other hand, will waatdonsider any effect that a change

% Hughes & Crosbysupranote 23.

190E g. Lord silken of Durwich, Hansard. HL Deb Ded®m16 1987, vol 491, col 809-810.

101 E g. Horace Crawfurd MP, Hansard. HC Deb 7 Ap@21 vol 204 Col 2390; Sir William Joynson-
Hicks MP, Hansard HC Deb 7 April 1927 vol 204 c8D3.
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may have on their neighbouring property and neighibg tenants. Excluding factors

external to the parties, such a change would bet®a&fficient as at least one party
would benefit (the tenant, who would not have sgtgpk the change if this were not
the case) and no one would suffer. As a landlsrdble to require the payment of
compensation for any negative externalities affiectineighbouring property

belonging to them, the costs to them of the changght to be zero once this has been
factored into account. Where a rent review clasisecluded in the lease, a change to

a more profitable user may also lead to an incregasnt at a later stage.

The imposition of a fine in respect of any negatesgernalities forces a tenant to
consider the costs imposed on others (at leasiniltie landlord's portfolio) by any
proposed change. Thus, the imposition of a finguich circumstances can be seen as
a Pigouvian tax, intended to internalise the exgubciegative externalities connected
to any contemplated change into the tenant's aecisiaking. A tenant who is
required to pay compensation in respect of harel\iko be caused to neighbouring
property will only proceed with a change where ¢pected gain from the change is
greater than the harm caused to neighbouring propmirned by the landlord.
Permitting a landlord to levy such a Pigouvian ¢égmables him to act as an effective

regulator at a local level.

The internalising of externalities through fineysions may also allow positive
externalities to be captured. For example, whel@ndlord has granted a low profit
tenant a lease on very favourable terms in ordergate positive externalitié% the

"no fines" provision should not allow that tenaattake advantage of that low rent

192The Law Commission has suggested that this makebease in relation to low profit trades which
are necessary for tenant mix: The Law Commissapranote 45, para 4.51.
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when changing to a more profitable u§8r. The low rent can be characterised as a
Pigouvian cross subsidy from other tenants to ¢narit enjoying low rent, to enable
that tenant to operate a business that will geeepasitive externalities for other
tenants® The reduction in rent, or subsidy, should noteextthe benefit to the
other tenant8” If changing the user of this unit would prevemége externalities
from accruing (or diminish them), this could be &wderised as causing a diminution
in the value of the landlord's neighbouring propermBecause the discount would not
have been higher than this diminution in value, tdreant may be required to pay a
fine (presumably in the form of a rent increasemaist matching the value of the
positive externalities that will be extinguisheB8uch a change should not, therefore,
proceed unless the aggregate expected value o$ ipositive, including any

externalities within the landlord's portfolio.

The fines provisions, in particular section 19(8) relation to user, have been
criticised on the basis that it is unclear whetthey are effective in fulfilling their
original purpose of preventing unscrupulous landg8dirom demanding unreasonable
fines!®® Workarounds exist in relation to merely qualifieavenants®” and section
19(3) does not apply to absolute covenants, or gdwmnof user involving
alterations:® In spite of this, it appears that to the extéat the 1927 Act sought to

empower landlords to manage their portfolios effitly and protect the incentives

which help portfolio landlords in their managemenis well crafted.

103 s feared by the Law Commissidbid, para 4.5.1.
104 B peter Pashigian & Eric D Gould, “Internalizingt&rnalities: The Pricing of Space in Shopping
M?IIS” (1998) 41:1 Journal of Law and Economics 115
Ibid.
196 yenkinssupranote 45; The Law Commissiosiipranote 45; Crabbsupranote 42.
1971n Jenkinssupranote 45, para 312, it was suggested that a lashahight try to push a tenant to
surrender the lease to be re-granted a tenancyawittw user covenant but at higher rent.
198 andlord and Tenant Act 1923upranote 2, sec 19(3).
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5.3.3 Mandatory full qualification
As discussed in Chapter 3, tenants bound by fullgliied user covenants are in a

much better position to tenants restricted by alisotovenants. In addition to the
protection from fines, they are not bound by thstrietion to the extent that a
landlord has unreasonably withheld conséht.Thus, a landlord could not use the
withholding of consent to procure a prohibited fias might be possible with merely
qualified covenants. Nor could a landlord arbityaar capriciously prevent a change
of user from proceeding? In fact, apart from certainty, the only beneitat landlord

of having an absolute, as opposed to a fully qedljfcovenant is the power to
withhold consent in circumstances that a court wdird unreasonable?! It seems,
therefore, that mandatory full qualification of ug®venants would be apt to protect
tenants from unscrupulous landlofd$. This has not been disputed by the Law
Commission or policy makef$® Rather, objections have been based upon a
preference for freedom of contract or choitkfear of creating legal anomalies
between the operation of freehold and leaseholémants:'> and decisively, the goal
of policy makers to ensure that landlords are freexercise the degree of control
over their portfolios necessary to realise the ben®f common ownership for
society™'® It is the final and most influential of these etfjons that is the focus of

this section.

19 5ee Chapter 4.

10 E g.Berenyi v Watford Borough Coundjll980] 2 EGLR 38Anglia Building Society v Sheffield
City Council [1983] 1 EGLR 57.

1 The Law Commission identified this in relationaisolute disposition covenants: The Law
Commissionsupranote 45, para 4.15.

112 jenkinssupranote 45; Law Reform Commissiofihe law of landlord and tenar85 (Dublin: Law
Reform Commission, 2007).

M3 HC Deb 27 Jan 1954, vol 522, col 1771; The Law @xsgion,supranote 45.

4 bid, para 4.13.

51bid, para 4.38.

1% bid, paras 4.39-4.44.
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Exaggerated apprehensions?
The apprehensions of landlords and regulators athmuteffects of mandatory full

qualification of user covenants may be overstatédlo the extent that policy makers
seek to ground a rejection of mandatory full quedifion in the needs of portfolio
landlords, they may therefore be misguided. In01%5e Jenkins Committee rejected
this suggestion on the grounds that any refusabokent on these grounds would be
reasonablé’® More recently, a working group of the AssociatafrBritish Insurers,
rejected the inclusion in assignment covenants i@umstances related to estate
management which would reasonably ground a reffsebnsent to assigh?® on the
grounds that any reason which might be includedlavbe reasonable even without

the inclusion of the conditioff®

The value of absolute covenants to portfolio lamt#oin managing a group of
properties is frequently cited. It is not cleaowever, that absolute covenants are
necessary for this purpose. As is argued in dataiChapter 4, it is clear that a
landlord's interests in respect of their portf@ma whole will be taken account of by
the courts in determining the reasonableness of vaitiyholding of consent to a
change of use, as well as alienation. Any reastating to the landlord's other
property which might retrospectively have justifige imposition of an absolute user
or disposition covenant is likely to be a reasoaabund for refusing consent. On
the basis of all three judicial approaches to reabteness discussed in chaptéf’4,
portfolio landlords will generally be on good graum refusing consent to a change

of user in order to protect the interests of nemhing property. Under the broad

7 See 4.4.2, above.

18 Jenkinssupranote 45, para 312.

19 yUnderLandlord and Tenant Act 1923upranote 2, s 19(1A), as inserted by thendlord and
Tenant (Covenants) Act, 19922.

120 Report of the ABI Working Party on the Landlord &rhants (Covenants) Act 19@%ndon:
Association of British Insurers, 1996).

121 see 4.1.1, above.

-137-



approach, a court would look to the commercialitieal of the relationship between
the parties. Applying this approach, the courtsehgenerally upheld the right of
portfolio landlords to withhold consent on the kasif apprehended harm to
neighbouring property owned by théf. Even under the more restrictive contractual
approach, portfolio landlords would not stand teelamut from the modification of
absolute covenants into fully qualified covenantfie Law Commission assumes that
a landlord would only demand an absolute user cavewhere there are specific
reasons why a landlord would not want to conserartg change of uséf®> Any
factor which might sway a landlord to insist upam a@bsolute user covenant will
necessarily have been known to them at the timéetis®® was granted. Even if they
were prohibited from imposing absolute restrictiomdandlord could ensure that the
interest which the landlord might wish to proteathwan absolute user restriction was
clearly within the knowledge of the tenant, andguoly protected in the wording of
the lease. Once the relevant interest is made atethe contract or contractual
context, it appears that a landlord would be realenunder the contractual approach

in withholding consent on those grourtds.

In spite of this, a belief remains that absoluteet@ants are required by portfolio
landlords for estate management reasons in cagit@umstances. One problem may
be that presumably all of the leases where a laddielieves themselves to be better
off with absolute user restrictions are currentbubd by absolute user restrictions.
Tenants are also likely to be advised against ehgihg a landlord's refusal of

consent unless they have a good chance of winbegpuse of the cost implications

122E g.Crown Estates Commissioners v SigfiE996] 2 EGLR 200Sportoffer Ltd v Erewash BC
[1999] L & TR 433.

123 The Law Commissiorsupranote 45 at 386.

124 Houlder Bros & Co Ltd v Gibhg1925] Ch 575Bromley Park Garden Estates Ltd v Mog982] 1
WLR 10109.
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of losing. This means that very few cases gebtatcwhere the landlord has strong
estate management reasons for opposing a changemfand that landlords who are
accustomed to using absolute user covenants teqpribie interests of their portfolio
do not have experience in dealing with fully guetif covenants, and over estimate
the “danger” of them. It may therefore be necessarconvince landlords just how
reasonable the courts' approach to reasonablenésdare a proposal for mandatory
full qualification of user covenants can garneragpread support.

Another justification: legal certainty

Regardless of the fairness or efficiency implicasi@f decisions, a case may be made
for the retention of absolute user covenants ongtieends of certainty. Under an
absolute covenant (or merely qualified user covenalnich has the same effect), it is
clear that a landlord will always be permitted tibhivold consent to a change in user,
whereas the ability of a landlord to prevent a cjeaim the context of a fully qualified
covenant cannot be determined until all the faotskmown. At the time the tenant
seeks to make a change, this certainty would helpetiuce the transaction costs
entailed in ascertaining whether or not a landéondithholding of consent was
reasonable. Thus, it may be easier for the pattiese-negotiate their respective
rights, re-allocating them efficiently> This certainty would also make it easier for
parties who comply with the rational expectationsdei of behaviour to accurately
price the lease at the time it is entered into. sdlbte user covenants also create
certainty for tenants, who can rest assured tlealathdlord's tenant mix policy cannot

be challenged.

125 Coasesupranote 83.
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The economic model of rationality has, however, eamder some scrutify® It
assumes that individuals aim to maximise their oveifare and that they in fact make
choices which are most likely to achieve this &i. In reality, the ability of
individuals to make welfare promoting choices ikilmted by a number of factors
including imperfect information and a limited atylito process it. The neoclassical
economic model assumes that individuals react toh sdifficulties by only
considering the most likely outcom®&8. Behavioural psychology suggests instead
that in dealing with such difficulties, people aidty use cognitive shortcuts or
heuristics when making decisiolfS. The use of such heuristics may lead to
systematic departures from the model of rationaléyoured by neoclassical
economics If these biases apply to the commercial lettimgsrket, and lead
participants to adopt irrational approaches to imgllease terms, this may justify

paternalistic intervention.

For example, the "availability heuristic" leadsiinduals to place too much emphasis
on salient facts, in a manner inconsistent withebenomic rational actor modéf.
In the context of small business leases, Croskal Bave found that small business

tenants tend to focus in negotiations on the tettmas are immediately relevant to

126 Herbert A Simon, “A Behavioral Model of Rationah@ce” (1955) 69:1 The Quarterly Journal of
Economics 99; Gary S Becker, “Nobel Lecture: Therieenic Way of Looking at Behavior” (1993)
101:3 Journal of Political Economy 385; Christilmdls] Cass R Sunstein & Richard Thaler, “A
Behavioral Approach to Law and Economics” (1998F58tanford Law Review 1471; Russell B
Korobkin & Thomas S Ulen, “Law and behavioral scienRemoving the rationality assumption from
law and economics” (2000) 88 Cal L Rev 1051; Ja@&ooper & William E Kovacic, “Behavioral
economics: implications for regulatory behavior012) 41:1 Journal of Regulatory Economics 41.
127 Simon,supranote 126; Herbert A Simon, “Rationality in Psyabg} and Economics” (1986) 59:4
The Journal of Business S209.

128 A number of problems have been identified witls ggpproach, including the infinite regression of
trying to determine which outcomes are the mosbirtgmt to consider. See Gerd Gigerenzer &
Reinhard Selten, “Rethinking rationality” Bounded rationality: The adaptive toolb@ambridge,
Mass: MIT Press, 2001) 1 at 5.

129 Daniel Kahneman, Paul Slovic & Amos TversBydgment Under Uncertainty: Heuristics and
Biases(Cambridge University Press, 1982); Dahlem Worksbo Bounded Rationalitygounded
rationality: the adaptive toolbogCambridge, Mass: MIT Press, 2002).

130 Jolls, Sunstein & Thalesupranote 126.

*!1bid at 1518-1522.
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their business, neglecting terms which are onlyartgnt in the long ruf®* This may

justify regulatory intervention intended to promtte long term welfare of tenants.

Other heuristics which may be relevant to regutatoclude the "endowment effect”,
which is the phenomenon that individuals tend tokatte a higher value to a thing if
they own it'*®* Thus, it may be the case that a landlord wouldwaive an absolute
user covenant even where the costs of the change weglligible. Research in this
area has not been conducted but may help to inpairay in future.

An alternative: Expanding the power of the court to modify restrictive covenants

The Law Commission did recognise the need for [fidity in leasehold covenants,
and the risks of land becoming over burdened vastrictions. In its 1985 report, it
suggested extending the procedure for modifyingeiting aside covenants under
section 84 of the Law of Property Act 1925, to pdevadditional flexibility for
tenants* Under the 1925 Act, the Land Chamber of the Uppésunal may set
aside or modify a restrictive covenant which hasob@e obsolete because of changes
to circumstances; if it impedes a reasonable ugbout securing practical benefits of
substantial value to persons entitled to the bewéfihe covenant (or is contrary to
the public interest) and money will be adequatemamsation; or if the removal of the
covenant will not harm the persons entitled to fienender it. Currently the
provision only applies to leases of at least 40rgjeaf which 25 years or more have

expired**® The Commission expressed a "desire to make ittoseavailable to all

132 Crosby, Hughes & Murdoclsupranote 15 at 184.

133 Daniel Kahneman, Jack L Knetsch & Richard H Thalanomalies: The Endowment Effect, Loss
Aversion, and Status Quo Bias” (1991) 5:1 The Jaluoh Economic Perspectives 193.

134 The Law Commissiorsupranote 45, paras 9.27 — 9.43.

135 aw of Property Act 1925upranote 2, sec 84(12).
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tenants who may seek its reliéf® so any changes would likely involve the following

elements:

I.  Reducing the amount of time required to pass omaad before an

application can be made to the Upper Tribiifal
i. Reducing the length of leases to which sectionfies >

iii.  Allowing the Upper Tribunal to increase the renygiale to landlords
to compensate them for any change to a restricioxenant in the

lease.

The effect of such a provision would be to allovy &@nant at any time to make an
application to the Upper Tribunal to have a userecant set aside if circumstances

had changed.

There is some merit to this suggestion. The praeednder section 84 is expressly
designed to take account of diverse interests,ramgsthat all relevant interests are
taken into account in a situation where multiplatipa have an interest in the
restriction sought to be modified. As such, it nieyparticularly useful in resolving
disputes arising under letting schemes. It may aBow those parties to be
compensated for any detriment suffered as a redulie change. It would entitle
landlords to damages for any disadvantage they tnmsgffer as a result of any
discharge or modification, or the difference it htignake to the level of rent

achievable in the market.

136 The Law Commissiorsupranote 32, para 9.30.

137 The Commission unanimously recommended at legsiwction to 14 years, but the majority
recommended abolishing the expiry period altogether

138 The Commission recommended reducing this to "geshal years.
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However, there are also a number of drawbacks ittguke section 84 procedure
instead of mandatory full qualification. It was @ged with freehold covenants in
mind, with limited applicability for leasehold cavants only being added in at a late
stage. As a procedure, it is more suited to addrgproblems related to long-term
change in circumstances than the day-to-day movemarnthe market which may
best be addressed by the exercise of a reasonabtdodd's discretion. The
availability of an expanded section 84 would nbgréfore, supersede the case for

mandatory full qualification.

5.3.4 Competition law
The government's decision to withdraw the exclusrom competition law that land

agreements had enjoyed demonstrates an acceptatiee dangers which can result
from the concentration of control of land in toavfdands. The decision to remove
the exclusion from all land agreements rather jnahthose preventing competition
in the groceries sector creates a uniform regujategime positioned to prevent the
use of restrictive covenants to distort competiiiorall sectors. This recognises the
dangers which may be posed by the inappropriateciskeg of control by portfolio

landlords.

The economically informed approach taken by the OWhich has power to
investigate and enforce competition &R, is not likely to disrupt the ability of
portfolio landlords to exercise best practice innaging tenant mix or capturing
economies of scafd® The application of competition law to the progesector
allows for a well developed system of regulatiorptotect against the dangers posed

by restrictive covenants, while permitting agreetsewhich, through common

139 Competition Act 199&h III.
140 Office of Fair Tradingsupranote 76.
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management of property, work to promote social avelf Like the earlier restrictions
on fines which sought to protect tenants from gistable landlords without harming
the interests of virtuous landlords, the compatitiegime is designed to restrict only
those practices which seek gain for the partieartcagreement at the expense of
society as a whole, and not those intended to hec@hsumers through prudent

management.

The removal of the exclusion also paves the waypforate actions in competition
law, as breaches of the 1998 Act may be litigated breach of statutory dut§’. The
implications of this for portfolio landlords aresdussed in detail in Chapter 6 of this
thesis'*® While a regulator is present in the context ofmpetition law, private
enforcement would be in line with many other retuda provisions affecting the

landlord-tenant relationshiff®> and the government has expressed a preference to

make private enforcement of competition law morglgaccessiblé®

5.4 The balance struck in other jurisdictions

Other jurisdictions have faced similar dilemmaseeking to reconcile the benefits of
common ownership and control of property by poitfdandlords with the risks of

unscrupulous landlords abusing their position.lalrd has long restricted the terms
which landlords may impose in respect of alienaton user, and in 2007 the Irish
Law Reform Commission reiterated support for thigoraach in a draft updated
landlord and tenant bill. Since the 1980s, evenystAalian state has enacted

legislation to protect small business tenants. Fdlances struck in these jurisdictions

141E g.Chester City Council & Anor v Arriva Plc & Or§2007] EWHC 1373 (Ch).

142 5ee 6.3, below.

143E g.Landlord and Tenant Act, 198Bandlord and Tenant Act, 1954

144 Department for business Innovation and Skitisyate actions in competition law: A consultation
on options for refornfDepartment for Business Innovation and Skillsl 20 Department for Business
Innovation and SkillsPrivate actions in competition law: A consultation options for reform -
Impact assessme(®012); Office of Fair TradingPrivate actions in competition Law: A consultation
on options for reform - The OFT’s response to tlw&nment's consultatiof2012).
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may be instructive in considering how regulatiorgimibe developed in England and

Wales.

5.4.1 Ireland
The Law Reform Commission set out five guiding piphes for its consultation on

the reform of commercial tenancy law, which indechr preference for freedom of
contract, as well as a desire to keep the lawre lvith commercial practicé’
However, this was qualified by the need to protemtants from unscrupulous

landlords**®

At the very least, there ought to remain those igrors which are designed to
prevent unreasonable behaviour or provisions insésaoperating unfairly
[footnote referring to Part IV of the Landlord aménant (Amendment) Act
1980, which implies full qualification into absoéutand merely qualified
covenants] Indeed, as indicated later, the Commission takesview that

these provisions should be made more effective.

This represents a longstanding policy preferen@nag allowing landlords absolute
discretion in exercising control over their tendfifsYet, the imposition of limits on a
landlord's control sits happily with a preferenoar fireedom of contract and
commercial practice. The experience in Ireland len that portfolio landlords are

adequately protected by the approach taken bydhesto reasonableness.

The twin objectives of ensuring that the law proasotflexibility, choice and
efficiency while protecting tenants from unfair la@four of landlords are in line with

the policy factors cited in England and Wales. Ehebjectives are similar to the

145 aw Reform Commissiorsupranote 31 at 5.

1“®1hid at 39.

47 The provisions in the 1980 Act repeated provisiorthe Landlord and Tenant Act 1931.

148 E g.White v Carlisle Trus{1976-7] ILRM 311;Green Property v Shalaine Mod4¢$978] ILRM
222;0HS v Green Property Compari$986] IR 39;Dunnes Stores (ILAC Centre) Ltd v Irish L.ife
[2008] IEHC 1114.
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policy discussions taking place in England and Walsofar as flexibility is seen as a

key goal, driven by an underlying policy of pronmgtieconomic growth.

The Irish system may be improved with the impootatof the fines provision from
the 1927 Act in England and Walé8. The provision for fines under Irish law does
not permit a landlord to demand payment for anyimeint which a change of user
might cause to other property belonging to thentsida of tightly defined causes,
which appear to exclude the effect of externalittds Thus a landlord could
reasonably withhold consent to a change which minginmm neighbouring property,
but could not grant consent subject to an incr@asent to compensate for this harm.
This is ripe for amendment in line with the stawgective of the Law Reform
Commission to ensure that the law "does not formadlbrds and tenants into
arrangements which suit neither grodp-"The combination of this measure with the
mandatory full qualification already in place wogdevent the workarounds available

in England and Wales from being used.

5.4.2 Australia
The regulation enacted in various Australian staiese the Beddal Report into

problems facing small busines§&ss particularly relevant in view of the fact thae
regulation of commercial landlord-tenant relatiapsharose as a result of fears that
portfolio landlords - in particular the landlordpeavating large regional shopping

centres - were abusing their position in negotretito the detriment of small business

1491 andlord and Tenant Act 1923s 19(2)—(3).

1301 andlord and Tenant (Amendment) At980, s 67(2).

51| aw Reform Commissiorsupranote 31 at 5.

152 pustralia Parliament House of RepresentativesditanCommittee on Industry, Science, and
TechnologySmall business in Australia: challenges, problemd apportunitiegAustralian Govt.
Pub. Service, 1990).
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tenants=>* This led to a focus on protecting small busines¥e There were also

some competition concerns raised.

On the other hand, most states have no securitgmfre provisions, which Crosby
attributes to the need for landlords to maintaintem over tenant mix in shopping
centres: "The landlord's case for the right to ngenthe centre seems to hold sway at

present over the tenant's claims of misuse of pakrase expiry=*°

The types of protection granted to small busineshide the mandatory provision of
information and the prohibition of certain term4. Although fully qualified user
covenants are not made mandatory, the policy abgxtseek to restrain the
landlord's exercise of control over user: "Whillaadlord has a fundamental right of
control over the use of its property, this righedmot extend to engaging in unfair
business practices>® Thus provisions governing unconscionable condnay be

invoked where a landlord unreasonably refuses t@enaauser covenant.

Difficulties have, however, arisen in targeting dnbaisinesses. Crosby and Hughes
found that the ability of a business to negotidtectively with landlords is associated
most closely with the number of people it empl&s.Protecting tenants based on

number of employees is problematic, however, asy lead to harsh outcomes at the

153 Crosby,supranote 14.

1% H Tarlo, “Great Shop Lease Controversy, The” ()9B8U Queensland LJ 7. In recent years, the
position of small business tenants in England amde¥/has become a policy priority: Crosby, Hughes
& Murdoch, supranote 15; Susan Bright, “Protecting the small besitenant” [2006] 70 Conv 137,
Portassupranote 16; Department for Communities and Local Goweent,supranote 34; Royal
Institution of Chartered Surveyorsypranote 97; See also: Dina Botwinick, Jennifer Efffodohn
Huang, “Saving Mom and Pop: Zoning and LegislaforgSmall and Local Business Retention”
(2009) 18 JL & Pol'y 607.

155 Crosby,supranote 14 at 8.

8 hid at iii.

7 bid at 15-18.

8 1hid at 48.

159 Crosby, Hughes & Murdoclsupranote 15.
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margins™®® It may also disadvantage small business, who niglcompeting for the
same property against a larger alternative tenéantandlord would rightly prefer to
have a larger tenant if the larger tenant enjogss legal protectiotf® A common
approach in Australia has been to grant protedbdenants based on the size or level
of rent and service charg¥%. This is not an effective way of targeting small
businesses, as many larger corporations may alsprdtected, and some small

business may escape protectith.

5.4.3 Lessons to be learned from Ireland and Australia
The Australian example demonstrates that stateveri@on can be more effective

than purely voluntary self regulation in increasagareness amongst small business
tenants. A variety of measures adopted in diffestates have been tailored to the
needs of a class of tenants believed to be paatigubulnerable. Many of these
measures have been largely successful, demongtratmumber of alternatives for
protecting small retail tenants. The success afdatory provision of information in
increasing levels of commercial awareness amongstllsbusiness tenants

demonstrates a potential way forward for the sysiéself regulation.

The history of mandatory full qualification of usawvenants in Ireland demonstrates
that this measure, which is largely effective iey@nting landlords from abusing their
power over tenants, does not prevent landlords freamaging their portfolio as a
whole in accordance with best commercial practic&his option would work
particularly well to promote economic welfare whanplemented alongside the

existing fines provisions in England and Wales.

160 etitia Crabb, “Restrictions on Assignment of Coerial Leases: A Comparative Perspective”
(2006) 35:2 CLWR 93.

161 Bright, supranote 154.

162 Crosby,supranote 14 at 13-14.

1%%bid at 58.
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5.5 Conclusion

The intention of policy makers appears to have legaromote economic efficiency
by allowing portfolio landlords control over howelih properties are used, while
balancing the risks to tenants and society of gitandlords too much control. An
effort appears to have been made to give the "gdmabiness-led landlord as much
scope as possible to deal with his property padfak a unit, in order to benefit
society as a whole, while attempting to shield msafrom the "unscrupulous”

landlord.

The goal of the fines provisions was to (i) prevenscrupulous landlords from
making unreasonable demands for payment in retarncénsent, while (ii) not
preventing portfolio landlords from taking the irgsts of their other properties into
account. They work well insofar as they allow fai® landlords to manage their
portfolios in line with principles of good estatenagement, They are well crafted to
facilitate the management of externalities withiortfolios through the use of
Pigouvian taxes on tenants, which should in thedlyw the landlord to align the
interests of individual properties with those of thortfolio, to help ensure an optimal
distribution of uses in a development. The pransifail in respect of (i), however,

due to the availability of workarounds.

Much of the policy appears to have assumed thatl@esuser covenants are only
used where the landlord has very good reasons$gsting upon them. Following on
from this, the aversion to mandatory full qualitica of user covenants is based
largely on fears about the impact that such a ohamight have on portfolio

landlords. From the detailed analysis of the dase contained in Chapter 4, it

appears that such fears are unfounded. Mandatbryualification of user covenants
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would help to prevent landlords from circumventithgg fines provisions, or from
otherwise preventing a tenant from changing howapgrty is used without good

reason.
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6. The ongoing relationship of landlord and tenant
In Chapter 2, the commercial basis of the landterthnt relationship was outlined, with

emphasis being placed on the interdependence diblals and tenants: A landlord's income
comes not from the property itself, but from thatrgaid by the tenant. Equally, the success
of the tenant in a commercial development will gniicantly affected by how well the
landlord manages the development; in particula,dmaracter of the development and users
of neighbouring tenants. Chapters 3 and 4 focosegkamining what control the law permits
a landlord to exercise over units in a developmétiapter 5 expanded on this, analysing the
policy approach taken by the legislature in regatathe control which a landlord might
exercise. Chapters 3, 4 and 5 are all concerngtl examining how the portfolio
management goals of a landlord may justify exangistontrol in a particular way over

individual properties.

This chapter looks at the issue from the other, @idking what influence the needs of a single
tenant may have on the landlord’'s management péicyis entire portfolio. It seeks to

identify what control individual tenants might haeeer the management of a landlord's
development, whether by influencing the landlorsiseating rights against the landlord or

enforcing covenants against other tenants.

The long term nature of retail developments asrimss propositions means that the optimal
tenant mix will vary over timé,and that flexibility is necessary to ensure thetums are
maximised® Retail developments may go through a number @évelopments to keep up

with market changes and landlords may favour aflehuf tenant mix as a cost efficient

! Steven R Grenadier, “Flexibility and Tenant MixReal Estate Projects” (1995) 38:3 Journal of Urban
Economics 357.
? |bid at 373-8.
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alternative to making physical change#\ny limitations on being able to make such change
will be harmful to a landlord's interests, and @oadlords are keen to avoid being tied down by
legal obligation$, as the lower the cost of changing tenant mix, rtwe efficiently the

development can be managed in the long term.

On the other hand, tenants may be attracted tove@lafement (and induced to pay a higher
level of rent) by their belief in how it will be maged in the future. This belief may be
supported by the landlord's plans, the covenanishainight be imposed on other tenants in
the centre, or assurances given specifically tdehant. This chapter examines the extent to

which these inducements or beliefs may bring ategél obligations.

As discussed in Chapter 5, the control which lartfioare often able to exercise over
properties may be used to distort competifiofhe exemption which land agreements once
had from competition law has now been repealed. ligint of this, it is examined how
competition law may constrain a landlord’'s freedanmanaging lettings policy. Individual
tenants may seek to use private actions in conmelaw to escape restrictions contained in
their leases. The implications of this for thediamd's ability to control his portfolio in the

long run are assessed.

Legal obligations cannot, however, be the only merations for landlords and tenants. The
difficulty, cost and time required to enforce legaligations through the courts, as well as the
acrimony that is commonly associated with litigationay act against the interests of both

parties. In this context, this chapter also exasibriefly how cooperative management

% Gerard Prendergast, Norman Marr & Brent Jarrain, éxploratory study of tenant-manager relationstiip
New Zealand’'s managed shopping centres” (1996) Pde®national Journal of Retail & Distribution
Management 19.

4 Marc E Rosendorf & Jill Reynolds Seidman, “Resivie Covenants - The Life Cycle of a Shopping Cente
(1998) 12 Prob & Prop 33.

® Grenadiersupranote 1.

® See 5.2.3, above.
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processes might be used to avoid disputes, andotbeghat might be played by alternative

dispute resolution in avoiding the pitfalls of djition.

6.1 The role of tenants in the management of retail  developments

It is in the interest of the landlord of a retadrffolio to manage the development in such a
way as to stimulate tenant profitability, whichtinn will tend to push up rental valuésThis
symbiosis is illustrated by Pitt and Musa, who diésca good tenant mix as "a variety of
stores that work together to enhance the centefrmance, and operate successfully as

individual businesses [...] underlying objective odiximising shopping centre profitabilit§."

Peters argues that it is the tenants, rather thardandlord, who are correctly positioned to
dictate the direction of tenant mix in a shoppiegtee® It is certainly tenants who first feel
the effects of good or bad tenant mix, and managemegeneral. Where a landlord retains
control, this means that a high degree of inforaratharing is required to ensure that the
landlord is able to factor into account, the effeaf his management on the tendfitsThe
length of time between rent reviews or lease retgwaupled with the unrealistic methods
of rent calculation at these points, means that d@ffect of management may not be
successfully captured in the rent payment (whicluldidoe the normal signalling method in

economic analysis):

The ability of a landlord and tenant to work togmthn pursuit of shared goals has a

significant impact on the profitability of botfi. Taking advantage of the benefits possible in

” John Peters, “Managing shopping centre retailer 8dme considerations for retailers” (1990) 18:1
International Journal of Retail & Distribution Magement 5.
8 Michael Pitt & Zairul N Musa, “Towards definingspping centres and their management systems” (2809)
J Retail Leisure Property 39 at 52-53.
° Peterssupranote 7.
19 Elizabeth Howard, “The management of shoppingresntonflict or collaboration?” (1997) 7:3 The
Il?ternational Review of Retail, Distribution andramer Research 263.

Ibid.
12 Gary Warnaby & Kit Man Yip, “Promotional plannitig UK regional shopping centres: an exploratorylgtu
(2005) 23:1 Marketing Intelligence & Planning 43.
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a shopping centre or other portfolio setting reeglicooperation between neighbouring
tenants (possibly mediated through the landlordyeisas with the landlord® The quality of

the relationship may even have a bearing on the@mmental performance of buildinds.

Such cooperation is more likely to be possible whbe development manager is located in
or close to the centre, and one-on-one meetingshbaayseful in ensuring that landlords are
attuned to the needs of their tendhtsTrust is another factor that will have a sigrfic

impact on landlord-tenant relatioffs.

The lease forms the basis of the relationship,i@nstructure will play a key role on the level

of cooperation, with turnover-related rents and dahory membership of a tenants'

association encouraging close cooperatioriThis cooperation may not, however, be very

prevalent in practic® with parties not viewing the portfolio as a singlesiness with

common interests’

Tenants' committees

Tenants' committees (or associations) are ofted asea means of communication between

shopping centre managers and ten&htsThey may meet on a regular basis, and include

representatives of tenants and management. WasarabYip identified their role as being to
2M

"facilitate relationships, form partnerships amdportantly, communicate.”" In some cases,

tenants' associations may become involved withdeossues, like managing tenant mix, but

3 Howard,supranote 10 at 267.

* Mark Hinnells et al, “The greening of commercis$es” (2008) 26:6 Journal of Property Investment &
Finance 541; Gary Pivo, “Owner-Tenant Engagemeftistainable Property Investing” (2010) 2:1 Therdal
of Sustainable Real Estate 184.

!> prendergast, Marr & Jarrastjpranote 3.

16 Jane Roberts et al, “Building retail tenant trmstighbourhood versus regional shopping centreI@p38:8
International Journal of Retail & Distribution Magement 597.

" Howard,supranote 10 at 277-282.

18 |bid at 267; Petersupranote 7.

9 Malcolm H Kirkup & Mohammed Rafig, “Marketing shping centres: challenges in the UK context” (1999)
5:5 Journal of Marketing Practice: Applied Marketi&cience 119 at 132.

2 Warnaby & Yip,supranote 12.

?! Ibid at 51.
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the larger tenants are likely to have most stfayThe existence of an effective tenants'
association is cited by McAllister as a source wéibess value for shopping centf&sThere

is, however, a dearth of empirical work as to thekings of tenants' committees. Informal
conversations with two Ireland-based professiotiafsiliar with the workings of tenants'
committees suggested that their main function edlab marketing and that there was little
engagement by tenants due to a perceived lackfloente. This is in line with the need
identified by Roberts et al for empowerment of tesa* and Howard's findings relating to

the adversarial nature of many landlord-tenanticeiahips>

6.2 Tenants' rights in the management of the landlo  rd's portfolio

In the absence of cooperation and trust betweefatithord and tenant, the parties may seek
to fall back on legal rights to protect their pasis. As discussed in Chapter 3, portfolio
landlords commonly retain significant rights to ttoh aspects of the operation of their
properties. The courts have also given portfaiadlords a significant amount of leeway in
interpreting the reasonableness of withholding eotf§ In the context of a property
portfolio, a tenant is likely to be concerned natyowith how the landlord exercises control
against him, but also against other tenants. Gihenlandlord's power to create positive
externalities and eliminate negative externaliteegenant may wish to have some rights to

ensure that his landlord exercises control appatgli in relation to neighbouring property.

6.2.1 Specific covenants
In some instances, specific covenants might beudsd in leases to give tenants some

guarantee about how the landlord’'s powers willera@sed. A covenant might be included

2 peterssupranote 7.

3 patrick McAllister,From rents to revenues: Can property become a seiimdustry(RICS Education Trust,
2002) at 42.

4 Roberts et akupranote 16.

5 Howard,supranote 10.

% See 4.4, above.
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to require a landlord to enforce neighbours' comsfa or to dictate what services a landlord
ought to provide. A landlord might also be reqdite exercise his functions according to

some independent standard.

Very often, the construction "good estate managé&hiemised to describe such a standérd.
However, there are a number of problems associaitibdthis term. It is not defined by the
RICS, or other professional bodies. Furthermore, judicial approaches to the term have
varied from tautology ("the prudent management ofanthan one property of a landlord,
normally adjoining or at least contiguot§"to not restrictive of the landlord at &. If the
addition of the words to terms in leases is to maaything, it must place some limits on how
landlords are to behave. The courts have therefeadt with such covenants on a case-by-
case basis.

Good estate management covenants

Many lease agreements with a variable service ehangose strict controls on the services
which a landlord can use the charge to pay*foiWhile this protects tenants from being
forced to pay for unnecessary services, it mayedifficulties by unnecessarily ossifying the
services covered by the charge as those seen essaeg at the time the lease was originally
drafted®® In some cases, leases may give a landlord brahsienetion to adapt the services

provided to prevailing circumstances. In ordeptevent costs to tenants from spiralling out

2" E.g.White v Bijou Mansions Ltd1938] 1 Ch 351.

% Boots UK Limited v Trafford Centre Limite®008] EWHC 3372 (Ch)Petra Investments Limited v Jeffrey
Rogers pl¢[2000] 3 EGLR 120Capita Trust v Chatam Maritimg2006] EWHC 2596 (ChPlantation Wharf
Management Company Ltd v Jacksf2011] UKUT 488 (LC);Romulus Trading Co Ltd v Comet Properties
Ltd, [1996] 2 EGLR 70Jrish Life Assurance PLC v Quinf2009] IEHC 153.

29 Anthony Banfield Stapleton’s Real Estate Management Practicaylor & Francis, 2005); Mark Shelton,
“What is ‘good estate management’?” (2007) 147 bust Lawyer 104; RICReal Estate Management
Guidance GN 100/2013 (London: RICS, 2013).

% Stakelum v Ryari1980] 114 ILTR 42 (IECC) at 44; approvifgiift v Taylor, [1948] 2 KB 394.

% Bromley Park Garden Estates Ltd v Mog982] 1 WLR 1019. In that case it was held ##tiough
withholding consent to an assignment in order tpuae a surrender of the lease so it could betratla
premium would be "good estate management", it e good reason for refusing consent to assige S
Chapter 4.

%2 See RICSService charges in commercial property (2nd edjti@uidance Note GN 24/2011 (London: RICS,
2011).

% Ibid at 15.
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of control, the landlord's discretion may be quedif For instance, the landlord may only be
allowed to charge for additional services insofathey are incurred in the interests of "good
estate management”. For exampleBwots UK Ltd v Trafford Centre Ltdhe landlord's
power to pay for promotional activities out of thervice charge was limited to "providing
other services in each case in the interests ofl gegiate management of a high class

shopping centre3*

Plantation Wharf Management Company v Jacksorone of the few cases where the
meaning of "good estate management” is discussptlicily in the context of a service
charge®® Judge Mole QC held that a general service chaiigle such a qualification did
cover the legal costs incurred in recovering sergicarges from tenants who were unwilling
to pay’® The judge's reasoning was pragmatic, drawingnhidie to the fact that in the
absence of effective enforcement of service changigations, the estate could not be

managed effectively as a whole owing to free rgleblems.

In the case of service charge provisions, goodtestaanagement is used to limit the
discretion of the landlord. Tenants may also deekse good estate management covenants
to impose positive obligations on landlords. Imeoleases, typically of premises forming
part of property portfolios, terms may be inclugegbressly to ensure the proper management
of the development. It appears that these covenants are not intetmdgcant extra powers

to the landlord, but rather to limit the exercisetloe powers which a landlord has been

granted under a lease.

% Boots UK Limited v Trafford Centre Limiteslpranote 28, para 10.

% plantation Wharf Management Company Ltd v Jacksopranote 28.

*|bid, para 23.

37 Shelton supranote 29; Susan Brightandlord and tenant law in contef®xford: Hart, 2007) at 306.
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In Romulus Trading v Comet Properti€sa covenant "to administer the building and the
common parts and supervise all requisite worksetbein accordance with principles of good
estate management..." in a schedule to the leasedlittka service charge provision was held
as not extending to restrict the landlord's letjpadicy. The plaintiff had let premises from
the defendant which it used as a bank, bureau degehand for the renting out of safety
deposit boxes. The defendant subsequently letghimeuring premises to another tenant for
a similar use, which the plaintiff claimed was ire&éch of the good estate management

covenant.

Curiously, Garland J went further than merely lingt the effect of the good estate
management covenant to the service charge, opthaigeven if the obligation had extended
to cover letting policy, there would be no reasdeaause of action on the covenant, because
the general law at the date of the signing of dasé¢ would have permitted the landlord to let
a nearby premises to a competitor of the teffanPresumably, had the lease contained a
provision expressly prohibiting the landlord frogiting a nearby unit to a competitor of the
plaintiff, the plaintiff would have a good causeauttion, notwithstanding the fact that but for
such covenant the landlord would have been entittedlo s6'° Perhaps Garland J is
implying that had the parties intended the plaisitib benefit from exclusivity, they would
have entered into an express exclusivity agreemdotvever, this is not set out clearly in the
judgment. If a good estate management covenatd rmean anything, it must restrict a
landlord's freedom of action in some respect. Gletae parties can grant exclusivity to a

tenant, so if the good estate management obligditbmpply to the landlord's letting policy,

% Romulus Trading Co Ltd v Comet Properties, lstapranote 28.
% Ibid at 72.
40 E.g. See the exclusivity covenanideeanic Village v Shirayma Shokussfa901] L & TR 35.
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surely the question ought to have been whether as wonsistent with good estate

management to let a nearby unit to a competitth@tenant?

This decision appears to have been justified orbtsés of the first reason given by Garland
J: That the good estate management obligation veedained in a schedule relating
specifically to service charges and the landladdi®es in maintaining the premises, and ought
not to have been construed as extending to leptoligy. Even had the covenant extended to
letting policy, it is not manifestly clear that tieg to a competitor of a tenant is bad estate
management. However, to the extent thatdibta of Garland J purports to provide authority
for the proposition that a good estate managemavénant will never preclude a landlord

from letting a property to a competitor of a tenatntnay not be followed by future courts.

In Capita Trust v Chatam Maritinj®& the owner of a shopping centre (Capita) had let th
whole centre to a company (Chatam) which was taatpdt. The head lease contained a
covenant requiring Chatam to manage the centr@¢aordance with the principles of good
estate management”. Chatham sought to use negosiatlating to the proposed installation
of an anchor tenant to secure a payment from Gapit&turn for giving up its break clause.

This threatened to derail the arrival of the andeorant, which could have jeopardised the
future operation of the centre. Pumfrey J accefiatifailing to enter into a lease with the
willing proposed anchor tenant would be in breadhtlte good estate management
obligation”®  Considering the suggestion that the covenant wmsbroad as to be

unenforceable by specific performance, Pumfreyld tiaat, even though the breadth of the
covenant might prevent the ongoing enforcementefdbligations under it, the court may

still direct the carrying out of a single identlfla act, the non-performance of which would

1 On which question the courts have given landlerdignificant degree of freedom. Sé&delsfield MH
Investments Ltd v British Gas P(d995) 70 P & CR D31Moss Bros Group plc v CSC Properties LttB99]
EGCS 47.

“2 Capita Trust v Chatam Maritimsupranote 28.

“3|bid, para 16.
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be in breach of the covenant, and which could hiastic implications for the covenantte.

Thus, Chatam was ordered to enter into a leasethgtiproposed anchor tenant.

In Irish Life Assurance plc v Quitiii the defendant guarantor of a tenant sought toaels
breach by the landlord of its obligations undeioadjestate management covenant, to set off
a claim for unpaid rent and service charges. ahdlbrd company was alleged to have been
in breach of its obligations under the covenang thuits failure to replace an anchor tenant
that had departed the shopping centre, and itsréaib maintain properly, the common areas
of the shopping centre. It was claimed that thisntmanagement had led to a drop in foot fall
in the shopping centre. Dunne J rejected the def@’s claim on grounds relating to the late
stage at which the issue was raised and the fagdfitbe defendant to set out his claim in
detail. The fact that the landlord's managemeittirés had not been raised earlier may
suggest that the obligation was not seen by thentesss having teeth. It would be interesting

to see how a court might approach a case suchsas fight of Capita Trust

The uncertainty surrounding the term "good estatmagement” may explain the relative
paucity of cases examining such covenants, antetidency of judges to rely on alternative
grounds for their decisions where possible. Gudarssued by the RICS in respect of
property management agreements now discourages tise term in favour of more specific
obligations?® From a commercial perspective, enhanced cooperatid incentives may be a
more appropriate way than contractual stipulatiemsnsure effective long-run management

by landlords*’

* Ibid, paras 27-29.

“Irish Life Assurance PLC v Quinsupranote 28.

“® RICS,Commercial property management in England and WadesEdition Guidance Note GN 89/2011
(London: RICS, 2011) Appendix 2.

47 William C Wheaton, “Percentage Rent in Retail liegsThe Alignment of Landlord—Tenant Interests”
(2000) 28:2 Real Estate Economics 185; Howsugranote 10.
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6.2.2 Non-derogation from grant
In its simplest form, the rule against derogatiammf grant prohibits the maker of a grant from

doing anything to deprive the grantee of the beriefiwhich purpose the grant was matfe.

In other words, "a grantor having given a thingwonhe hand is not to take away the means of
enjoying it with the other® In the context of landlord and tenant, it will particularly
relevant to the landlord's conduct in using anghleouring property retained by the landlord.
Thus, a tenant deriving title under the landlordaafeighbouring patch of ground let for use
as an explosives storage facility was prohibitednficonstructing buildings nearby that would

jeopardise the earlier tenant's explosives licéhce.
Nicholls LJ set out how a derogation from grant mige identifiec?*

[It] involves identifying what obligations, if any, the part of the grantor can fairly
be regarded as necessarily implicit, having regéwdthe particular purpose of the
transaction when considered in the light of thecemstances subsisting at the time
the transaction was entered into.

These circumstances include express t&rarsd the surrounding circumstances known to the
parties® There is a significant degree of overlap between-derogation from grant, quiet
enjoyment and nuisanéé but nuisance claims against landlords based orcaheuct of

other tenants may be unlikely to succeed in thert®esof a derogation from gratit.

There are a number of ways in which rule againsigiion from grant may affect a landlord

in the management of a commercial portfolio. Ascdssed in chapter 4, the principle may

“8 Browne v Flower[1911] 1 Ch 219 at 226; See: DW Elliott, “Non-dgation from grant” (1964) 80 LQR 244;
Joanna Sykes, “Taken for granted” (2009) 159:(7R50NLJ 29; John McGhe&lon-derogation from grant
(Keble College, Oxford: Property Litigation Assdiie, 2008).

“9 Birmingham Dudley & District Banking Co v R$$888) 38 Ch D 295 at 313, Bowen LJ.

¥ Harmer v Jumbil[1921] 1 Ch 200.

*1 Johnston & Sons Ltd v Hollanfll988] 1 EGLR 264 at 268.

*2 petra Investments Limited v Jeffrey Rogers qipranote 28.

%3 Chartered Trust plc v Davie§1997] 2 EGLR 83 (CA).

> Elliott, supranote 48; lan Loveland, “Fixing landlords with liity for the anti-social behaviour of their
tenants: Stretching the orthodox position: Parf2005) Journal of Planning and Environmental La\8.27

%% Chartered Trust plc v Daviesupranote 53; Susan Bright, “Liability for the Bad Befwur of Others” (2001)
21:2 Oxford Journal of Legal Studies 311.
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restrict how the landlord may deal with the teniadividually.>® It was held inRRayburn v
Wolf that a landlord of an apartment block was not piechito have a policy of never
granting permission to sublet, because the leastsipmted permission being granted in
some situations” Neuberger J'slicta in Moss v CSQeferred to the principle explicitR}
For present purposes, it is a different applicabbthe principle that is relevant. Where the
landlord grants a lease to one tenant for a paatiquurpose, that tenant may seek to rely on
the principle to challenge how the landlord useghit®ouring property (or permits it to be

used).

An early case involving a retail development wagt tf Port v Griffith>® The plaintiff let a
unit from the landlord for use as a shop sellingplend general trimmings. Subsequently,
the landlord let a neighbouring unit to a differéebant for a very similar use. The first
tenant claimed that the second lease was in déongat the grant made in the first lease, as
the competition from a neighbouring tenant madeuhi¢ less suitable for its intended use.
Luxmoore J in the High Court rejected the claimidimg that it could not have been within
the reasonable contemplation of the parties thatréistrictive user covenant would prevent
the landlord from letting nearby property to a cetipr of the tenant. He noted that
competition from a neighbouring tenant did not sseeily make the tenant's premises less fit
for carrying out the tenant's business, but mehnaly as an incidental effect, the reduction of
profitability.®® The Port v Griffith principle was upheld irRomulus Trading v Comet

Properties a more recent case involving similar fatts.

*See 4.1.1.

" Rayburn v Wolf(1985) P & CR 463.

8 Moss Bros Group plc v CSC Properties \dpranote 41.

%9 Port v Griffith, [1938] 1 All ER 295.

% See als®’Cedar Ltd v Slough Trading Co Ltf1927] All ER Rep 446, where the conduct of aeotienant
claiming under the landlord caused the fire inscegoremiums payable by the tenant to increase.Wanssheld
not to amount to a derogation from grant as itrdittmake the premises less suitable for their aedruse,
instead merely making it more expensive.

®. Romulus Trading Co Ltd v Comet Properties, Isigpranote 28 (See text n28 for facts).
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The position may, however, be different in the pre® of special circumstances. Queanic
Village v Shirayma Shokussahe landlord had let premises to the claimananémor use as
the London Aquarium gift shops. The lease prevented the landlord from permitting
operation of any other gift shop within the builglifout the landlord later proposed building a
kiosk in front of the building for use as a giftogh While the proposal was held not to be in
breach of the express covenant, Nicholas Warrens@ihg as a deputy High Court Judge,
held that it would be in derogation of grant. Tpecial characteristics of the arrangement
between the parties, such as the restrictions anthe shop was to be run, demonstrated that
the intention of the parties was for the shop to'the" aquarium gift shop, and that this

particular purpose included exclusivity as regdhdssale of aquarium-related products.

In the absence of special circumstances, it apgbatsa landlord will not be precluded from
letting property to a competitor of a tenant by theay not to derogate from grant. It is
interesting to contrast this position with the leslating to the reasonableness of withholding
a landlord's consefit. While the Port v Griffith principle holds that it is not generally
expected that a landlord will refrain from lettipgoperty to competitors of his tenants, he
may be reasonable in withholding consent in orderotect a tenant's businéésr even his
own busines® from competition. This demonstrates the broadrdison allowed by the

courts to landlords in the management of commepeiberty portfolios.

What is not settled, however, is how the rule mighply in the context of a shopping centre,
or where there is a known tenant mix, in the contéxmanagement or lettings policy at the
time the lease is entered into. Qmartered Trust v Davieshe defendant tenant had taken a

lease of a unit in a retail development marketed peemium shopping mall, stated to have a

62 Oceanic Village v Shirayma Shokusssupranote 40.

%3 See Chapter 4.

%4 Chelsfield MH Investments Ltd v British Gas,Rlapranote 41.

% Whiteminster Estates v Hodges MenswéB974) 232 EG 715 (Ch).

163



"high class retail” lettings polic}. After a difficult first few years of operatiorhe landlord
accepted a pawnbroker as a replacement tenantimfothe mall's units. The pawnbroker's
advertising and loitering customers had causedcdiffes for the defendant. The Court of
Appeal held that becausmter alia, the landlord had retained some control over common
areas of the mall, and could charge a service ehdigere was an expectation that the

landlord would exercise that power to protect #reants. Henry LJ set offt:

From the lease, one gets a clear recognition byldhdlords that the enjoyment of the
benefit that the tenant took under the lease hepedded, in part, on the actions of
the landlords in letting and controlling the remaig units in, and the common parts
of, this small retail development.

The landlord was therefore found to be in derogatibgrant in failing to control the exercise
of the pawnbroker's business, which created a noés&or the defendant (although not in

letting to the pawnbrokeyer s@.

A similar situation had occurred isilton v James Smith & Sons (Norwood) PidIn that
case, other tenants of the landlord were blockipgssageway owned by the landlord, which
the plaintiff had a right to use. The Court of &pprelied on the law of nuisance, holding
that by its failure to prevent the nuisance in tmenmon area still controlled by it, the

landlord had continued the nuisance.

In Platt and Others v London Undergroufitthe defendant landlord had let to the claimant a
kiosk at an exit from its train station for useaashop. The tenant claimed that the landlord
was in derogation of grant in closing the exit fioost of the day, thereby depriving the kiosk
of customers. On the basis of correspondence otediun connection with the negotiation

of the lease, and the common knowledge that theessaf the kiosk would be dependant on

% Chartered Trust plc v Daviesupranote 53.

®" Ibid at 86.

% Hilton v James Smith & Sons (Norwood) Lftt79] 2 EGLR 44.
% platt and others v London Underground Lf001] 2 EGLR 121.
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custom from passengers exiting the station, Newoelgheld that the parties contemplated
that the exit would remain open for most of theetithe station operated. The landlord was

therefore in derogation of grant in failing to kebp exit open.

In Petra Investments v Jeffry Rogetise issue of the obligation of a landlord to ¢desthe
interests of existing tenants when seeking to adagentre was address@d The defendant
tenant had taken out a lease in a new shoppingegentich was intended to attract "locally
resident middle-aged women". After trading diffices, a new landlord made changes to the
centre, and introduced new tenants, including agiWirMegastore, which attracted a
substantially different group of customers to thosginally targeted. The defendant claimed
that the landlord was in derogation from grantffeaing a fundamental change to the centre
through alterations of the physical structure, ¢geato the tenant mix, and advertising focus.
Hart J expanded upon the Court of Appeal's judgrme@hartered Trustholding that in the
context of the centre, the landlord had a dutydiwsaer the expectations of existing tenants.
This would mean not doing anything "reasonably deemble as rendering a particular lease

materially less fit for the commercial purposedrich it had been granted™"

Although the existence of a landlord with some p®ate control a centre will not necessarily
imply a duty to exercise those powers for the bienef tenantsChartered TruseandPetra
Investmentgdemonstrate that the courts will be attentiveh® particular characteristics of
retail developments in determining the scope ofaaty The obligation not to derogate from
grant may give tenants some protection from thieirfaiof an apathetic landlord to exercise
control over the common areas of a developmentframd manifestly harmful change to the
character of a development. On the other handcdbets have shown sensitivity to the need

for retail developments to change over time in oesp to market shifts. As demonstrated in

O petra Investments Limited v Jeffrey Rogers slipranote 28.
" Ibid at 128.
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Petra Investmentsany right of a tenant's will only be to preveme tandlord from acting in a
manner likely to cause harm to their businessim@reserve the state of the development at

the point in time the lease was granted.

6.2.3 Remedies
The remedies available to tenants, either in ato a breach by a landlord of a specific

covenant or a derogation from grant, may be limitétie most valuable remedy for a tenant
in some circumstances may be specific performan@onjunction, but there are a number
of difficulties in seeking either. In particulavhere a tenant seeks specific performance, he
may encounter problems if the obligation is of agang nature or would be difficult for the
court to police’? The court will also look to the hardship that htidoe suffered by both

parties’®

In the extreme, a tenant may seek to repudiatase Ibecause of the landlord's conduct. It is
certainly possible in principle to repudiate a &eas the grounds of a landlord's derogation

from grant’® or breach of covenafit however this may not be available in many cé8es.

6.3 Competition law and lettings policy

After the repeal of the Land Agreements Exemptiode@ the ability of a landlord to set a
lettings policy may also now be constrained by @teapter | prohibition contained in the

Competition Act 1998 (the 1998 Act). The Chapter | prohibition outlaws agreements

2 Co-operative Insurance v Argyll Stores (Holdings), [[1998] AC 1 (HL). See 3.3.5, above. See the cases
listed inHanbury & Martin Modern equityl9th ed ed (London: Sweet & Maxwell / Thomson fees) 2012) at
773.

3 Posner v Scott-Lewi§1987] Ch 25 at 36.

" Chartered Trust plc v Daviesupranote 53. In that case the landlord's breach wasufficient to justify
repudiation.

> Nynehead Developments Ltd v RH Fibreboard Contaihed [1999] 02 EG 139.

"% |bid; following Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaishd (The Hongkong Fir)1962] 2
QB 26.

" See 5.2.3, above. Competition law is governamhd@EU level where there is some cross border elgrhan
this is unlikely to be the case for land agreemathis to their inherently localised nature.
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between undertakingswhich have as their object or effect the prevemtiestriction or

distortion of competition within the UK or any paftthe UK ®

The Office of Fair Trading (OFT) has issued guidaoa the effect of competition law on
land agreemenfS. Agreements which may be affected include exchisiser covenants, as
well as groupings of restrictive covenants whichyrnambine to affect competitidtl. Such
agreements may act as barriers to entry, proteatixigting market participants from
competition. The Irish Competition Authority's dance on restrictive covenants in shopping
centres is also instructive, as the domestic coitietregime in both jurisdictions is

modelled on EU competition laff.

Land agreements continue to be excluded from tbpesof competition law to the extent that
they are planning obligations under sections 1@b289A of the Town and Country Planning
Act 1990%% Additionally, agreements which potentially resticompetition in some way may
not be affected by the 1998 Act if their impactakatively small, or if they can be justified as

necessary or beneficial for consumers under se6timiithe Competition Act 1998.

6.3.1 What agreements may be affected?
First and foremost, landlords should be aware ttie@¢ may not seek to use land agreements

to prevent, restrict or distort competition. Whexech is found to be the object of an

agreement, it will automatically fall foul of theh@pter | prohibition. This has nominally

8 "Undertakings" are not defined in the 1998 Act thet European Court of Justice has defined it atit{e
engaged in an economic activityHéfner and Elser v Macrotrqrj1991] ECR 1-1979 C-41/90. “Offering
goods and services on a given market” is the defioharacteristic of economic activitfFENIN v Commissign
2006 [2006] ECR 1-6295 C-205/03. Therefore comia¢tandlords and tenants are both invariably
undertakings for the purpose of competition lavd aammercial leases will therefore be agreemertisdsmn
undertakings.

9 Competition Act 1998 2.

8 Office of Fair Tradingl.and Agreements: The application of competition fallowing the revocation of the
Land Agreements Exclusion Ord€@FT1280a (Office of Fair Trading, 2011).

8 |bid; Competition AuthorityNotice in respect of shopping centre leagsblin: Competition Authority,
1993).

82 Competition Authoritysupranote 81.

8 Competition Act 1998ec 3(1)(c); sch 3.
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been the law in relation to land agreements sineecoming in to force of the 1998 Act, but it
has been noted that some undertakings operated thelémpression that land agreements

did not have to compl§/

De minimis exception
Whether a land agreement will be considered to lzawv@ppreciable effect on competition

will depend on a number of factors. First, theransexemption for agreements between small
undertakings (thele minimisexception). This is set out in the European Cossian's notice
on agreements of minor importarfcexhich applies equally to EU law and Chapter |t t
1998 Act®® As leases are most likely to be "vertical" agreets, only agreements between
undertakings with a combined market share of 15%nore in a "relevant market" will be

considered by the OFT.

There are some circumstances where land agreeemeted into by portfolio landlords may
be horizontal. The type of agreement considere&langh Estates v Welwyn Hatfield District
Council®” where two competitor centres sought to coorditet@nt mix, is one example. In
that case, it was the competitor centres whichredtito an agreement. Another might be in
the case of a letting scheme, asWiliams v Kiley®® In such a case, it is the competitor

tenants who agree covenants with a landlord fob#reefit of each other.

The market is defined both in terms of the produad geographical area served. These are

examined based on both supply- and demand-sideitsirsility.?® This is assessed by

8 Competition Commissiorhe supply of groceries in the UK market investiara(London: Competition
Commission, 2008).

8 Commission notice on agreements of minor importaviieh do not appreciably restrict competition unde
Article 81(1) of the Treaty establishing the EurapeCommunityOJ C 368/13 22.12.2001.

8 Competition Act 1998upranote 79, sec 60.

87 Slough Estates Plc v Welwyn Hatfield District Calyrfd996] 2 EGLR 219.

8 williams and another v Kiley (trading as CK Superkess Ltd) [2002] All ER (D) 301 (Nov).

8 Office of Fair TradingMarket definition: Understanding competition 142004).

168



examining how consumers, competitors and poteontiaipetitors of a firm might react to a

small but significant non-transient increase ircer?

Product scope is defined by the products that coessi might switch to in the case of an
increase in price of the product in question. \igha direct competitor is, therefore, defined
by consumer (demand-side) substitutability. Whetheoffee shop, for example, will be in

the same market as a restaurant, will depend onh@hsome consumers would react to an

increase in price at the coffee shop by switchumgt@m to the restaurant.

Geographic scope is determined by the distancectivegumers will travel for an alternative
in response to an increase in price. The furthar customers will be willing to travel for a
cheaper alternative, the larger the geographicesabm product. The size of geographical
markets varies hugely between different productketar The market for commercial
airliners is global, but the market for freshly wesl coffee might only extend to the end of a
street. The definition of the geographic scope atlevant market will be crucial for the
assessment of land agreements under competition IBMest land agreements will have
limited geographic effect, and so in many casess, @nly likely to be relevant markets with
very narrow geographic scope which will not all@md agreements to avail of ttie minimis
exemption. Relevant markets in this category witlude those such as the market for
freshly brewed coffee, as consumers are not liteelyavel very far in search of a substitute.
The OFT has used the catchment area of a retaé s an approximation of geographical

scope’

An undertaking may also be subject to competitivastraint from producers outside its

industry. If a producer were to increase pricesvala competitive level, others may enter the

% |bid; European CommissioGommission Notice on the definition of relevant keafor the purposes of
Community competition IgvDfficial Journal C 372, 09/12/1997 P. 0005 - 801
%1 Office of Fair Tradingsupranote 80, paras 3.19-3.23.

169



market in search of supernormal profits. Poterd@hpetitors who could easily enter into
competition with an undertaking will also, therefpbe included when defining the market.

The degree of any barriers to entry will be sigmifit in assessing potential competition.

The OFT has indicated that it would be relativejynpathetic towards tenant mix policies,
but landlords would be advised to ensure that shéor not amount to a series of parallel
agreements which have the cumulative effect ofriotisty competitio™> The lIrish
Competition Authority, which encountered the probleome time ago, suggested that the
tenant mix strategies commonly employed in shopposntres were generally pro-
competitive rather than anticompetitive and so wertkkely to infringe the equivalent Irish
provision®®

The Section 9 exclusion and land agreements

Land agreements which appear to fall foul of secoof the 1998 Act may still be valid
where they meet the criteria set out in sectiorit9s up to the parties to demonstrate that an

agreement meets these criteria. Section 9 rechiae®’
1. The agreement leads to productive or technologiaals
2. The agreement is not more restrictive than it néed® in order to realise those gains
3. Consumers get a fair share of the gains achievet; a
4. The agreement does not allow the parties to itinoiate competition

In relation to the first criterion, a distinctionust be drawn between agreements which seek

to benefit the parties through advance in produactitistribution or technology and those

92 Office of Fair Tradingsupranote 80.

9 Competition Authoritysupranote 81, para 10.

% The order of the criteria in the Act is differdram that given here. This order is suggested byQRT for use
when analysing agreements: Office of Fair TradAgyeements and concerted practices: Understanding
competition Law(2004) at 24—28.
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which merely seek to shuffle the market into a mareurable shape for the parties to the
agreement. It is only agreements which are likelgreate an aggregate benefit which may
enjoy the benefit of this exemption. AgreementscWhallow for the creation of positive
externalities, for the opening of new retail urotsthe maintaining of a tenant mix policy in

some circumstances, for example, may come undetthi

Landlords should give some thought to the way #mkeements are structured in order to
meet the second criterion. A new anchor tenanhtmged a period of exclusivity in order to

make its investment economically viable but thegens should not be any more generous
than would be required to meet this bare viabiliyeshold. For example, it should not give
exclusivity in a broader range of goods or for ager period than would be necessary to

secure the benefit§.

The benefit to consumers required under the thitdrion may be in the form of increased
choice, a better layout of retail outlets or loyeices, but the benefit must exceed the cost to
them from the harm caused to competition by th&iotien. This will have to be assessed on

a case-by-case basis.

Finally, potential competition must be consideredveell as existing competition for the
purposes of the fourth criterion. Exclusivity agments and networks of user covenants have
the potential to create substantial barriers toyenThe same could apply to the type of “land
banking” agreements entered into by supermarkeds,idantified by the Competition
Commission, which have the potential to lock ounpetitors who would need very specific

types of property to enter the markeét.

% Office of Fair Tradingsupranote 80, para 5.7.
% |bid, para 5.13.
" Competition Commissiorsupranote 84; Office of Fair Tradingupranote 80, para 5.23.
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6.3.2 Enforcement
Breaches of the Chapter | prohibition may be addr@sby the OFT, or through private

litigation.

Enforcement by the OFT

The OFT may investigate a breach of the 1998 Acitsobwn accord, or as a result of a
complaint being made to it, once it has “reasonghteinds” for suspecting that there has
been a breach of competition 18fv.It may require the production of documents orgheng

of information by anyone thought to have relevaribimation’® and it has a range of other

search power¥?

The OFT may accept commitments from a party unaleestigation while an investigation is
underway*®* If it does so, it shall desist with its investiga to the extent that its concerns
are allayed by the commitmertf8. These commitments are enforceable in the HightC8U
Where the OFT finds that an agreement breache€hhleter | prohibition, it may direct the
parties to the agreement to alter or terminat&*itWhere the parties fail to comply with the
OFT’s direction, the OFT may apply to the High Ganforce compliance.

Private enforcement

The OFT is unlikely to take action in the case mi#er alleged breaché® which, together
with the limited geographic scope of land agreem@m¢ans investigations relating to tenant
mix are likely to be exceedingly rare. It may, lewsr, be open for individuals disadvantaged

by a particular agreement to challenge it on greurfdts breach of competition law. Private

% Competition Actl998, s 25.

9 Competition ActL998, s 26.

19 Competition ActL998, ss 27-29.

191 Competition ActL998, s 31A.

192 Competition ActL998, s 31B.

193 Competition ActL998, s 31E.

194 Competition AcL998, s32.

195 Office of Fair TradingPrioritisation Principles OFT 953 (Office of Fair Trading, 2008).
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claims may be pursued in the national courts uAdgcle 101 TFEU'*® and damages may be
awarded by UK courts for loss sustained by oneypsta result of the other’'s anticompetitive
behaviour'®” However, where the impugned agreement relatéanth it is more likely that
an action under Chapter | of the 1998 Act will lpp@priate, as no cross border element is

likely to be present.

The availability of damages is not specifically yided for in the 1998 Act, but breaches of
the 1998 Act may be litigated as a breach of stayuduty’®® Normally this tort does not
allow damages to be awarded for types of loss wthiehstatute was not intended to prevent,
and the objectives of competition law will oftentmoincide with the loss suffered as a result
of its breach. The EU legal principle of effectiess may, however, guarantee a right to
damages for breach of EU competition f¥and such damages should be available under

the UK regime-'°

For many litigants, however, the goal in pursuingaation in competition law may be to have
an anticompetitive agreement declared void. Amgagent — or any part thereof — which is
in breach of section 2 of the 1998 Act will be veidd unenforceabfé! Competition law

may, therefore, be used to challenge a user orusixdly covenant in a lease, either

proactively or in defence to a case brought byrallrd for breach of covenah® This

196 Reg 1/2003 on the implementation of the rules enpagition laid down in Articles 81 and 82 of thedty,
Article 6.

197 Courage v Crehan2001] ECR 1-6297 C-453/99.

198 E g.Chester City Council & Anor v Arriva Plc & Or§2007] EWHC 1373 (Ch).

199 Crehan v Inntrepreneur Pub Cf[2004] EWCA 637.

110 Competition Act 1998 60; See Richard WhisBpmpetition law7th ed ed (Oxford: Oxford University

Press, 2012); David McFaddérhe private enforcement of competition law in Inel§Oxford: Hart, 2013).

11 Competition Act 1998sec 2.

112 As suggested by Buxton LJ Williams and another v Kiley (trading as CK Superkess Ltd) supranote

88.
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might also be pursued in order to challenge thigliglof an absolute user covenadft. This

could be of particular concern to landlords seekomaintain a tenant mix policy.

It must be examined in light of contract law iniwidual cases, whether the void provisions
of an agreement are severable or whether the vagsEement falls with thert* They will

be severable from the lease and the lease wiltlstdrere the promise is of a kind which may
be severed, where it can be severed without réalgatie agreement between the parties and
where severance does not alter the nature of fleemgnt. The kinds of covenant which may
be severed in the event of illegality have not bpeatisely defined, although it appears that
covenants in restraint of trade fall under thisegaty*'®> In Chemidus Wavin Ltd v Société
pour la Transformationthe Court of Appeal ruled that a minimum royadtguse in a patent
licence agreement was severable from other conditilbat were in breach of EU competition

law 116

Where the OFT has previously examined an agreerttentligh Court will be bound by the
decision, once the time to appeal has elapSe@his may facilitate action by a party that has
been harmed by an anticompetitive agreement. Hexygwen the complexity of the law in
this area, and the difficulty of proving the relavdacts, private enforcement of competition
law has not had great success in the UK in casesesthe OFT has not made a decisidn.

The Government has expressed a desire for priveteoement to play a greater role in

13 The Irish Competition Authority considered it ne@t to its finding that user covenants were utyike
breach competition law that all user covenantduhg qualified under Irish law - Competition Authity, supra
note 81, para 14. Perhaps the withholding of cainsg a landlord could be challenged if it was dame
preserve a harmful monopoly. See Chapter 4.

114 Seeinntrepreneur Estates Ltd v Masdt993] 2 EGLR 189tnntrepreneur Estates (GL) Ltd v Boy§k993]
2 EGLR 112 (CA).; Edwin Pee€Treitel: The Law of Contragtl3th Revised edition ed (Sweet & Maxwell,
2011) at 531-565..

115M J Trebilcock,The common law of restraint of trade: a legal aedromic analysi§Toronto: London:
Carswell Sweet & Maxwell, 1986) at 242—-245.

116 chemidus Wavin Ltd v Société pour la Transforma(jip®78] 3 CMLR 514.

17 Competition Act 1998 58A; McFaddersupranote 110.

118 See: Whishsupranote 110 at 316.
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competition law, in harmony with the institutionahforcement regim&® Proposals for
reform are currently being discussét’ Private enforcement of competition law may in
future become a viable avenue of litigation foraets faced with absolute user covenants and

intransigent landlords.

6.4 Direct enforcement of covenants against neighbo  uring tenants

In some cases, a tenant may be able to directigremfa covenant in the lease of another
tenant. Such circumstances will provide a tendtit & much greater degree of security than
were he reliant on the landlord to enforce suchepamts. Direct enforcement by a tenant
may be necessary because neither the landlordamprother central actor, may be in a
position of power to control and guide the ongoim@nagement and evolution of a
development. In such cases, the initial negotiatage will be very important as it will

govern how the development is run, as there mdgssescope for variation in the terms of a

development's operation where covenants are enfdrgéenants rather than a landlord.

Normally, covenants are only enforceable by tho#k privity of contract or estate with the
covenantor. Tenants may, however be able to avah exception to this rule to enforce a
covenant against a neighbouring tenant, such asabe of a letting scheme, or a statutory
exception under section 56 of the Law of Propenty 2025, or the Contracts (Rights of Third

Parties) Act 1999.

6.4.1 Letting Schemes
Development schemes are an exception to the nosnfdrceability rules relating to

covenants. In the context of leasehold developsttgy are known as letting schemes and

allow any tenant who is a part of the scheme toreefrestrictive covenants against any other

119 Department for Business Innovation and Skilispwth, competition and the competition regime -
Government response to consultat{@012) at 59.

120 Department for Business Innovation and Skigyate actions in competition Law: A consultatiom
options for reforn(2012). See also: Office of Fair Tradilyjvate actions in competition Law: A consultation
on options for reform - The OFT’s response to tle&@nment’s consultatiof2012).
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tenant in the scheme, regardless of when eithdy pained the scheme. They have been
described as a "local law?®! "calculated and intended to add to the securittheflessees,
and consequently to increase the price of the\jagteproperty].**? In the context of retail

developments, they may be particularly useful isuasg a tenant of the character of a new

development, where other tenants' user covenamisndorceable by the tenant.

Lord MacNaghten expressly tied the justificatiom smch schemes to enforcing promises

made to promote interests shared by the paffes:

This restriction was obviously for the benefit dfthe lessees on the estate; they all
had a common interest in maintaining the restrictidhis community of interest
necessarily, | think, requires and imports reciptpof obligation.

Traditionally, for a scheme of development to grigee conditions laid out ifliston v
Reacherhad to apply** These were, (i) that both the party trying tooecé the covenant
and the party subject to it had to derive theietitom a common vendor, (ii) that this
common vendor had laid out a defined area of landots for sale subject to similar
restrictions which were consistent only with theseence of a building scheme and for the
benefit of all the lots forming part of the schemad (iii) the original purchasers from the
common vendor understood that the restrictions \icaréhe benefit of the other lots forming

part of the schem&>

These conditions have been subtly narrowed dowm thee years and Harpum et al have
identified "two prerequisites”; reciprocity, andetlexistence of a defined area which the

scheme covers, now necessary for the creationscheme of developmet The focus is

121 Reid v Bickerstaff1909] 2 Ch 305 at 319 (Cozens-Hardy MR).
122 Spicer v Martin [1886-90] All ER Rep 461 at 467.

Ibid.
124 Eliston v Reacher[1908] 2 Ch 374 (Parker J), Approved by the CofiAppeal in [1908] 2 Ch 665 (CoA).
12 Elliston v Reachersupranote 124 at 384.
126 Charles Harpum, Stuart Bridge & Martin Dixdviegarry & Wade: The Law of Real Proper8th ed (Sweet
& Maxwell, 2012) at 1416-1419.
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on the intention of the parties, in particular thiention that: the restrictions be for the benefit
of the development as a whole, and that the coieneould be enforced by any of the
tenants. A letting scheme will not necessarilg@nvhenever each lease in a development
contains similar restrictive covenants, if intenticannot be shown to create the restrictions

for the benefit of other tenants who would have @ote enforce thertt.’

In Wiliams v Kiley*?® a local authority had let out a parade of shopSumansea, each of
which was bound by a positive covenant to carryaoparticular trade, which trade was
defined to exclude a list of trades correspondiiity e permitted users of other shops in the
development, coupled with a restrictive covenartttoouse the premises for anything else.
Additionally, there was provision for the landl@digent to resolve disputes between the
tenants as to permitted user. The Court of Appagbhasised the complementary nature of
the permitted user covenants as well as the dismgelution mechanism, which clearly
envisioned a tenant seeking to rely on the useemants to prevent another tenant from
encroaching on its business, to find that there avastention that the covenants be mutually
enforceable by the tenants. Buxton LJ approveth@fapproach taken in the Canadian case
of Russo v Field®® which required a clear intention on the part & farties to the lease to

create a letting scheme where its effect couldtereclose competitiot®

As noted in the Law Commission's 1985 report oneocawnts restricting dispositions,
alterations and change of user, the mandatory dulllification of user covenants may
interfere with the successful operation of lettisghemes®! In Andrews v Sohalthe

existence of a fully qualified user covenant wa®gdialongside other factors by Terence

1271n Re Wembley Park Estate Co Ltd’s Transf&968] Ch 491.

128 \villiams and another v Kiley (trading as CK Superkess Ltd) supranote 88; see also: Gary Webber,
“Restrictive User Covenants in Leases: Enforcerhgntieighbouring Tenants” (2003) 7:2 L & T Review. 29
129 Russo v Field(1970) 12 DLR (3d) 665.

10\illiams and another v Kiley (trading as CK Superkeds Ltd) supranote 88, para 47.

31 Draft Landlord and Tenant BillLaw Reform Commission, 2007, para 4.42. See®B@ above.
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Cullen QC, sitting as a deputy High Court Judgetemsling to exclude the existence of a
letting schemé>? This can be contrasted wilrearce v Maryon-Wilsgrwhere Luxmoore J
held that the existence of a building scheme didoneclude a landlord from granting consent
to a variation of the user clause of one or moopeirties in the scheme, if permitted by the
lease*® Cozens-Hardy MR itElliston v Reachesuggested that a power of the vendor to
withdraw some property from the scheme should besidered in determining whether a
scheme existed, but would not be fatal to the erit of oné>* The ability of a landlord to
consent to a change in the scheme may, nonetheled® the scheme less valuable to a

tenant, as it reduces the security provided bgtheme.

Although letting schemes appear to have been peeval retail developments in Candda,
their use in the commercial leasehold context igl&md and Wales seems to be rafeThis
may be because the active management role that coosnercial landlords intend to take
would place them as the ideal enforcer of leaseleolkenants, because a wider range of
enforcement options is available to a landlordbecause of a number of drawbacks that

development schemes may have for the managemeatwhercial developments.

Difficulties with letting schemes
From a tenant's point of view, the major advantafj@ letting scheme is that they may

directly enforce restrictive covenants (such ag gs@enants) against neighbouring tenants
and may therefore preserve any advantages a teaamh a retail development. Their ability

to protect tenants from the changeable designdaridiord could make letting schemes quite
valuable to tenants. In a set of facts like thessent irPetra Investmentsr Capita Trust a

letting scheme might protect a tenant from whokesehange to the character of a

132 Andrews v Soha[1989] EGCS 12.

133 pearce v Maryon-Wilsqrj1935] Ch 188.

134 Elliston v Reachersupranote 124 at 674.

135 Scharf v Mac’s Milk Ltd(1965) 51 DLR (2d) 565Russo v Fieldsupranote 129:Spike v Rocca Group
(1979) 107 DLR (3d) 623almon Arm Pharmacy Ltd v RP Johnson Constructtdn[1994] 9 WWR 214;
Liquor Depot at Riverbend Square Ltd v Time for &\litd [1997] 8 WWR 656.

1% Wwilliams and another v Kiley (trading as CK Superkeds Ltd) supranote 88; Webbesupranote 128.
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development. The corollary of this is that lettisghemes introduce for the landlord, a

potentially dangerous rigidity in estate managenpatity.

Such rigidity will not only harm a landlord. Tertamémay also find themselves constrained by
covenants into lines of business which have beewlered obsolete or unprofitable by

changing markets, without agreement from other rten@n the scheme. Because of a
landlord's financial interest in the success oftéignts, a landlord may be more likely than a
neighbouring tenant to waive overly restrictive enants or provide special accommodations
to help the tenant's business to adapt. Tenamsidenjoy protections from other tenants in a
letting scheme similar to those relating to appiass for consent to change of user. More
importantly, in the long run, it may be very difiit to agree a redevelopment of a scheme
which has become outdated, if the agreement déadnts is required. A landlord not bound

by a letting scheme would be in a far better posito reorganise a development which has

become outdated.

Once the first property is let out, the letting exete comes into existence and binds the whole
area of the development, whether or not the laddietains possession of the rest ofit.
Thus, from very early on in the development, a larttimay be constrained, especially if the

development is not a success.

An application may be brought under section 84hef itaw of Property Act 1925, but this
option is only available for long leases where sahthe term has already elapsédi. One
effect of the Law Commission's 1985 proposal fax #xpansion of the section 84 regime

would be to bring a greater level of flexibilitytanletting schemes.

137 Brunner v Greenslad¢1971] Ch 993.
138 See 3.2.4, above.
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6.4.2 Statutory exceptions to privity
Section 56 of the Law of Property Act 1925 providlest a party may take the benefit of a

covenant notwithstanding the fact that he was npardy to the deed granting it. As such,
where the deed granting a lease bestows the befeficovenart® on a neighbouring tenant
(whether individually or as part of a defined clasbat covenant will be enforceable by the
neighbouring tenant as original covenantee and ifysticcessors in title according to the

usual rules of enforcement.

Tenants may also be able to enforce the covenauther tenants' leases under the provisions
of the Contracts (Rights of Third Parties) Act 199his will be available where the contract
expressly permits the tenant to enforce the covgfiaar where it purports to confer a benefit

on the other tenarf’ The Act may be excluded expressly or by implaain a leasé?*

6.4.3 Individual enforcement and the collective good
In either of the above cases, the tenant will bétled to enforce covenants against

neighbouring tenants. This may be detrimentahtoduccess of a development as a whole.
Howard's description of shopping centres as adsalssettings indicates that giving legal
rights to individual tenants is unlikely to createutual gain or to realise the benefits

achievable as a result of grouping the tenantstheg¥™

Letting schemes and the 1999 Act create firm ptypeghts** enabling tenants to protect

their position within a development. As discusge@€hapter 2, the Coase theorem suggests

that where property use rights are present, amapinix of uses will still be achieved unless

139 There is some uncertainty about whether the cawtemast benefit the third party or be expresseuktonade
with the third partySeeHarpum et alsupranote 126 at 13#41376. The provisions of the Contracts (Rights of
Third Parties) Act 1999 appear to supersede arfigulify.

140 Contracts (Rights of Third Parties) Act 19391(1)(a).

L 1pid, s 1(1)(b).

121bid, s 1(2).

143 Howard,supranote 10 at 269.

144 SeeContracts (Rights of Third Parties) Act 19392: the original parties to a contract may kecjuded from
varying it without the consent of a third party wisentitled to enforce it where their reliance njiohas been
notified to the parties.
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transaction costs prevent agreentént.Given the complexities of letting schemes, argl th
number of competing interests that may be preseong members of a letting scheme, were
each tenant to have a veto over any change, trfamsa&osts involved in obtaining permission
from all tenants would be very high. It is, themef, unrealistic to think that the parties to a
letting scheme will be able to negotiate as effitia mix of uses as a portfolio landlord
could!*® Letting schemes are, therefore, unlikely to perthé same degree of dynamic

flexibility as management by a single landlord.

6.5 Dispute resolution

It has been assumed thus far in this thesis thightion is the default form of dispute
resolution. The use of the courts in commercigpdies has a number of distinct advantages,
such as perceived impatrtiality, the finality (subje appeal) and enforceability of judgments,
and the certainty provided by a large body of pdleo¢ There are, however, also a number
of significant drawbacks to court proceedings, sashheir cost, the time it takes to bring a
case to trial, and the fact that sensitive comnaklicformation may make its way into the
public domain through a court hearing. Additiopalin the context of an ongoing
relationship, the adversarial nature of court pedlegs can taint the relationship between the
parties and hamper future cooperatidh. It is in light of these factors that attentionsha
turned to alternative dispute resolution (ADR).

Special court procedures

It should be noted that some of the problems ti@thtly associated with litigation may be
mitigated by the provision of special court procedu The use of lower courts for routine

applications-*® or the provision of special procedures to speedases’™ may help to reduce

1SR H Coase, “The Problem of Social Cost” (1960).&JEcon 1. See 2.7.2.

196 5ee 2.7.2, above.

147 Barbara Yngvesson, “Re-examining continuing retatiand the law” (1985) Wis L Rev 623 at 624.
18 E g.Landlord and Tenant Act, 1954 53.

9 CPR Part 8; CPR 56.2; CPR PD 56.
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costs and delay, but still force the parties imaédversarial competition and are limited in the

available range of remedies.

6.5.1 Advantages of alternative dispute resolution
By its very nature, litigation is often inimical & healthy ongoing relationship between the

landlord and tenarft’ Even where the dispute arises because one partyying to
discontinue the relationship, there is always & ttgat they will not prevail and the two
parties will have to go on working together aftee tispute is settled. This may prove to be
particularly problematic where the nature of thiatrenship requires that the parties work
closely together, as may more often be the cadereiail developments than with standalone

properties.

A deeper problem relates to the nature of the ré&sedvailable. As already discussed,
certain remedies may not be available in courth ag specific performance of a keep-open
covenant®> Mandatory injunctions are also likely to be umsblie for ensuring that the
landlord fulfils its management functions on an a@ing basis>* In some circumstances, the
parties may not have much to gain from merely tmggson their rights. The enforcement of
a right may prejudice one party severely withditgain to the othéP> While it is always
open to parties to negotiate in the wake of a cmgigment to arrive at a better solution (and
this should happen in the absence of transactiststd this rarely happens in reality?
Discussion between the parties may be the mosttefeway of promoting their common, as

well as individual, interests.

%0 ynhgvessonsupranote 147 at 624.

%1 5ee 6.2.3, abovE€o-operative Insurance v Argyll Stores (Holdings), lsupranote 72.

152 Cf Capita Trust v Chatam Maritimsupranote 28.

133 Although, this may be taken into account in soewal contexts: see the 6th of Balcolmbe LJ's pritipos
in International Drilling Fluids v Louiseville Investnts [1986] 1 Ch 513.

134 Coasesupranote 145.

135W Farnsworth, “Do Parties to Nuisance Cases Bargéer Judgment? A Glimpse Inside the Cathedral”
(1999) The University of Chicago Law Review 373.
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Howard argues that the legal basis of the landiendnt relationship encourages conflict,
pitting landlords against tenants in an adversartaitest, which does not promote mutual
gain’*® Negotiation strategies may be competitive, wheereard line is taken, aiming to

secure as much as possible for the negotiator'ssise or cooperative, where a negotiator
offers concessions and supplies a lot of inforrmaiio order to ensure that a solution is
arrived at®’ In an adversarial setting, competitive bargainggncouraged, which may lead
the parties to focus on their positions, rathemthiying to agree a mutually beneficial

solution. This approach is not ideally suited tompoting the interests of both partigg.

Fisher and Ury suggest an alternative negotiatighe,saimed at promoting the interests of all
parties in a negotiatiol? "Principled negotiation" involves co-operativeoplem solving

which may vyield results superior for both partiesirtsisting on their rights. Methods of
dispute resolution which focus on achieving consehsagreement may be best at
encouraging such win-win resolutions, as partiel ovily agree to a settlement in such a
scenario where the solution is no worse than pabingeto court (the "best alternative to a

negotiated agreement*§

In the context of landlords' consents, time witkeof be of the essence. Excessive delay on the
part of a landlord may frustrate the object of tomsent application. This was the rationale
behind the procedural duties imposed upon landlordealing with requests to assign by the
Landlord and Tenant Act 1988 and for the Irish Law Reform Commission's
recommendation to introduce similar provisionsdlation to all consent applicatiois. This

point was also specifically raised by one Irish gemdy professional in an informal

1% Howard,supranote 10.

157 Gerald M Levy, “Resolving Real Estate Disputes94Q) 24 Real Estate Issues 1 at 3.

138 Roger Fisher & William UryGetting to yes: negotiating an agreement withouirgj in, 2nd ed ed (London:
Random House Business, 2003).

19 bid.

%% hid at 101.

161 5ee 3.1.5, above.

%2 Draft Landlord and Tenant Bilbupranote 131, sec 34-35.
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conversation about areas for reform of the lawr@ahd. The landlord is not, however, the
only source of delays. Bringing a case to count cause substantial delays, having a similar
effect on the proposed transaction. While damaggg be sufficient to compensate a tenant
for a failed assignment, that may not be the casether types of consent sought, where the
risk of losing first mover advantage in changingmnisor the costs related to a delayed

refurbishment may not be readily quantifiable.

Litigation may also be more expensive than othemfoof dispute resolutioff® and the

courts may not be as well placed to understanatdnemercial realities facing the parties as
an mediator or arbitrator with practical expertis¢dowever, the less formal and less
expensive methods of ADR, such as mediation, mayesult in any settlement, and so may
merely prolong and add expense to the resolutioth@fdispute, which may still end up in
court. The success of voluntary ADR options depemd the commitment of both parties to

finding a resolution to their dispute.

6.5.2 Methods of dispute resolution
ADR is a catch-all term used to describe any nbgaliion dispute resolution process. This

may include negotiation, mediation, arbitration,pest determination and a range of
combinations of different approaches. Negotiat®opracticed throughout the relationship of
landlord and tenant and may be attempted at seetages of a dispute, from when it
originally arises to final attempts at settlemerg-frsial. Kheel described negotiation as "the

primary method of conflict resolutiort®

183 Susan H Blake & Julie Brown#, practical approach to alternative dispute resaat(Oxford: Oxford
University Press, 2012) at 13, although this ismestessarily the case.

184 Theodore W KheelThe keys to conflict resolution: proven methodsettling disputes voluntariliNew
York; London: Four Walls Eight WindowsTurnaround, 2001) at 13.
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Mediation involves a negotiation between the partiich is facilitated by a neutral third

party1®®

It aims to help the parties to come to a consanagreement. A successful
mediation will result in an enforceable agreemaritbecause of the consensual nature of the
process, agreement is not guaranteed. Althougintact may include a mediation clause,

because of the consensual nature of the procesaniiot avoid the possibility of a dispute

ending up in court.

The flexibility provided by mediation allows the rgas to tailor the process to fit their
needs:®® If successful, it is generally quicker and cheapan litigation. The consensual
nature of the process makes it particularly usifuimaintaining good relationships between
the parties, and the understanding which mediatieeks to achieve may be helpful in
avoiding future disputes. It also allows for mameentive solutions than would be available

in court, especially considering the difficultieghvmandatory injunctions discussed above.

In contrast to mediation, arbitration does not itegu an agreed settlement. Rather, an
independent arbitrator decides on the solutiondgspute, which is binding on the parties. It
is much more like litigation than mediation, withbsnissions made by both sides, but can be
more flexible than litigation. The parties mustesto the determination of a dispute by
arbitration. It may be provided for in the leasemay be agreed between the parties after the
dispute has arisen. Arbitrations in England anded/are governed by the Arbitration Act

1996. The decisions of an arbitrator are only afgi®e in the courts on narrow grourids.

In some cases, where a dispute resolves aroundetieemination of a particular technical
question, such as the appropriate level of rentm#&y be appropriate to appoint an

independent expert to adjudicate. This is simitamarbitration but much more limited in

185 Although the parties may initially meet separateith the mediator. Blake & Brownsppranote 163 at 28.
166 |}a;

Ibid at 205.
187 Arbitration Act 1996 ss 67—69.
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scope. Many rent review and service charge clausatain procedures for assessing an
appropriate amount in the event of dispute, althotings procedure is not commonly used in
relation to other landlord-tenant disputes. Expuksterminations are not regulated and the
terms of reference should be agreed by the pdr&gse commencing. The parties must also
agree on how an independent expert might be amzbinDepending on the terms of the
adjudication, expert determination may give theuditjator a greater degree of freedom in
using their own knowledge in coming to a determoratthan an arbitrator would have.

Section 19(1C) of the Landlord and Tenant Act 6®allows the parties to specify in a lease
or another agreement prior to an application fonsemt adjudication by an independent
expert as the means for determining the reasomeddeof the landlords withholding of

consent. This may be useful to parties wishingwoid costly and time consuming litigation

regarding consents for alienation.

In addition to the dispute resolution techniquescdbed above, a number of hybrid
techniques may be used, which seek to capture sbie benefits of different approaches.
"Med-arb" and "arb-med" seek to achieve the bemefita voluntary agreement between the
parties for their ongoing relationship, while airagl of a fall back position provided by an
adjudication. The procedures are flexible and khbe designed to cater to the needs of the

parties.

6.5.3 Dispute resolution in the property context
By their very nature, landlord and tenant disputesl to have a number of characteristics

which may pose dilemmas for the parties in tryingptomote their individual interests, as is
the case in litigation. Such disputes are genenalthe context of ongoing relationships; they
are very often time sensitive; they involve veryngdex questions relating to commercial

practice; and because of the foregoing, resolvirvegnt by litigation can be very expensive.

188 As inserted by the Landlord and Tenant (Covenahis) 995, s22.
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For those reasons, litigation often may not beapgropriate way to resolve landlord/tenant

disputes.

However, the parties themselves may see theirioektip as more adversarial than
cooperative®® This points to a divergence between the appradscated by the literature

and commercial practice. This zero sum approaatoidlict between the parties may make
litigation seem like a more attractive option thregotiation, especially if one party perceives

that they will get a fairer hearing in codf?.

Although arbitration or expert determination claisge quite common in relation to rent
reviews, ADR has not seen widespread use beyosdirthihe commercial landlord/tenant
context. Bright notes that leases often do notaionadequate mechanisms for resolving

landlord/tenant dispute&?*

One area which is a constant source of disputkat-af seeking consent from the landlord -

often ranks low in terms of tenant satisfacttén.A number of commentators have suggested
the use of ADR as a way of cutting costs and speeuld the resolution of disputes relating to

consent.’® Fisher and Ury note that the use of objectivadsads is necessary to get away

from the traditional form of adversarial positiomargaining'’* Individuals will tend to point

to examples which are most favourable to their tpmsiin negotiations as a result of self-

189 Tenant Satisfaction Indgkondon: RICS, 2005). This was also alluded timformal discussions with
property professionals in Ireland.

179 5uggested by an Irish Chartered Surveyor in caatien.

"1 sysan Bright, “Protecting the small business t&f2006] 70 Conv 137 at 153.

172 Tenant Satisfaction Inderote 169; Property Industry Alliand®ccupier Satisfaction Survey 20(ndon,
2012); Property Industry Alliance & CoreNet Glob@kcupier Satisfaction Survey 20(london, 2011);
Property Industry Alliance & CoreNet Glob&gccupier Satisfaction Survey 20(@lGondon: RICS, 2010).

173 Andrew Chesser, “Property / Landlord & tenant: iBivthe go-ahead” (2011) 161 NLJ 1204; Letitia @r&b
Jonathan Seitlet,eases: covenants and consegtsd ed (London: Sweet And Maxwell, 2008); Michiel
Donner & Dennis L Greenwald, “Alternative Disputed®lution for Real Estate Disputes - Is ADR Really
Faster, Better, and Cheaper” (2006) 20 Prob & B&p_evy,supranote 157.

74 Fisher & Ury,supranote 158.
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serving bias,® so it is important to have certainty in the ciéiensed.’® Objective criteria
used in relation to a dispute concerning consemghiminclude professional practice or the
likely outcome of a case, should the dispute gootart (or to trial if litigation has begun). As
discussed in Chapter 4, the court's assessmemasbmableness is often heavily reliant on
expert evidence, and decisions are generally demsisvith best commercial practic€. It
appears that given the time-sensitive nature oh glisputes and the need for expertise in
determining the reasonableness of a refusal of esdngn many cases, some form of

alternative dispute resolution may create bengdit®oth landlords and tenants.

6.6 Conclusion

Many of the problems in the landlord-tenant relagioip appear to stem from the fact that the
legalistic nature of leases creates an adversatalonship. Neither giving tenants additional
rights to pursue their own interests against orathaan, nor specific enforceable rights against
landlords to manage a centre in accordance withesstandard of best practice will address
this issue, due to the complexities involved. Batbproaches encourage the parties to
continue to engage adversarially; and not to dehamg beyond what is required and insisting

upon their own rights.

Ensuring the long term prosperity of both landloest®l tenants may require non-legalistic
approaches, focusing on communication and cooperagtween landlords and tenants. As
overseers of a portfolio of properties, landlords well positioned to manage each property
in the interests of all tenants, but they needrf@mation and incentives to fulfil this role to

best effect. Drafters of leases seeking to ensieelong-term success of tenants and

landlords in property portfolios might do well twok at the commercial literature reviewed in

1" Linda Babcock & George Loewenstein, “Explaining@aining Impasse: The Role of Self-Serving Biases”
(1997) 11:1 The Journal of Economic Perspectivés G&orge Loewenstein et al, “Self-Serving Assesdmef
Fairness and Pretrial Bargaining” (1993) 22:1 Ttmardal of Legal Studies 135.

176 Fisher & Ury,supranote 158.

" See 4.4.2, above.
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Chapter 2, and focus on ensuring that effectivehaeisms exist for cooperation between
landlords and tenants, that tenants share enodgimation with landlords for landlords to
manage their portfolios effectively in the intesesif tenants, and that the interests of

landlords and tenants are aligned through apprepinaentives.

Given that some of the most important terms inasdefrom the perspective of the ongoing
management are drafted by lawyers, it can hardlgusprising that the relationship is later
characterised by a legalistic, adversarial styla. order to steer away from conflict, and
ensure that both landlord and tenant can contioubenefit from the relationship as the
commercial environment changes, the parties woalddvised to focus on incentives rather
than just rights. An economically informed appio&c drafting leases would help to ensure
that the incentives of the parties are alignedherathan trying to regulate their conduct

through rules, which may cause conflict later ieitlmelationship.

Where disputes do arise, alternatives to litigaoich as mediation, arbitration and expert
determination may provide faster, more cost efiecind more amicable solutions. Lease
drafters should consider including terms to encgeithe uptake of ADR, in order to promote

the long term success of both landlords and tenants

That is not to say that legal principles have nke i@ ensuring a healthy and mutually
beneficial long-term landlord-tenant relationshiphe courts' evolving attitude to the ancient
doctrine of non-derogation from grant is a recagniof the mutual dependence of landlords
and tenants in portfolio settings. The approaatptetl inChartered Truseind later inPetra
Investmentsleftly balances the expectations of individuabtes and the need of landlords to
adapt to changing commercial situations. This ey some level of security for tenants
while allowing landlords to realise the potentiahkfits for all parties arising out of flexible

centralised control of a broad portfolio. The piosi of judges, looking at the factual
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circumstances of the dispute in question is fatebeduited to regulating the relationship by

legal means than the drafters of a lease lookingdml into an unknown future.

Finally, it does not appear as though the appbecatf competition law to land agreements
will have any significant impact on the managenwmiroperty portfolios. Individual tenants

may seek to rely on the Chapter | prohibition iekseg to escape restrictive covenants, but
the difficulties currently present in relation toiyate enforcement of competition law are
likely too extreme to be overcome by most privaigdnts. This may change depending on

how the Government approaches reforms of privafteresment.
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7. Conclusion
The centralised management of a group of commepc@erties has the potential to yield

significant benefits over diffuse control of theveaproperties. Such benefits may include the
internalising of externalities experienced betwdle@ properties, as well as economies of
scale and scope. Common ownership of the proparigy provide an opportunity for their
management to be coordinated. Portfolio landlorddlgerefore in an ideal position to capture
many of these potential benefits, not only for lredlord, but for tenants within the portfolio,

and for society as a whole.

As seen in Chapter 2, active, business-led appesath property management are more
suited than traditional property-led managemenlesfyto ensuring that the potential gains
from agglomeration are realised. By prioritisitge theeds of tenants' businesses, landlords
stand to benefit from increasing rent potentialuitésy from higher tenant profitability.
Broader society also benefits from the increasgmaductivity arising as a result of such co-

operation between landlords and tenants.

Landlords who take such an approach have been dgedpand protected by judges and
regulators. The judicial approach to reasonabkeigesnost lenient in regard to refusals of
consent designed to prevent damage to neighbopropgerty and tenants, in pursuit of such a
business-led approach. Similarly, legislators h&reguently expressed desires to protect
portfolio landlords insofar as they wish to man#éugar portfolios for the benefit of all. This

has had a significant impact on policy making, ragdg the general trend towards greater
protections for tenants from unscrupulous landlord&is can be seen in the "neighbouring
property” exemption to fines provisions and thecgpn of proposals to fully qualify all user

covenants. However, it appears in the latter mtathat concerns of legislators are

overstated, and that the full qualification of usewenants could be mandated without a
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negative impact on business-led portfolio landlpgigen the courts' approach to refusals of

consent intended to protect the position of théfplwo, following a business-led approach.

For a portfolio landlord to continue to realise fhatential benefits of common management
in the long run, he must adapt his managementipslio response to changes in the external
environment. In order for a landlord to react fitdx to such changes, his powers to exercise
control over properties in the portfolio must net éxcessively restricted, or must change in
response to market shifts. Strict contractual gosece of how the landlord should exercise

his powers is likely to inhibit this.

The courts' approach to reasonableness in thextasftéandlords' consents enables landlords
to exercise flexible control over the duration dease. Although many commentators have
suggested a contractual approach to reasonablewdssh would limit the landlord to
considering interests protected in the lease, thets have been more flexible, recognising
the need for management priorities to change ower.t Reasonableness is used in contracts
precisely because it allows a court to make a aet@ppropriate to the circumstances of the
dispute. The courts have determined reasonablenett®e context of the relationship of
landlord and tenant as it actually stood when coing@as sought, not as the lease created it.
This allows for the relationship to change dynarhycan an ongoing basis in response to

commercial challenges, without the parties havinganstantly redraw their agreement.

The courts have also shown an appreciation fondeal for flexibility in defining the scope

of a grant for the purposes of non-derogation fgyant.

Nevertheless, the need for flexibility should bé&eta into account by the parties when
drafting their lease. Tightly drafted terms mawsm conflict between the parties as their
relationship develops and the commercial contextvinch they operate evolves. Rigid

obligations may give parties powerful weapons witkich to attack one another, but this may
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only lead to conflict. Giving tenants enforceahblghts in the management of a portfolio,
whether against the landlord or other tenants, alay undo some of the good that can be
achieved by common management. For these redsmiords should be careful to avoid
giving tenants such rights unless necessary fartcplar purpose. Focusing on aligning the
interests of landlord and tenant provides a wayHerparties to ensure that each party will act
in the interests of the other, while allowing fdexibility. This may include the use of
turnover leases. Shifting the focus of landlondai® relationships from adversarial to
cooperative may require significant changes in ceneal practice, with increased emphasis
on communication and information sharing betweenlliards and tenants. Approaching the
issue from a commercial, rather than a legal, matsge may, therefore, be more effective in
achieving the aim of co-operation through alignmehinterests. The use of non-litigation
dispute resolution procedures may help to refodus tandlord-tenant relationship to

encourage co-operation.

The wording of a lease will be critical in deterinigy how the landlord may exercise control
over dispositions, user or common areas in a dpusat. However, the broad factual matrix
surrounding the negotiation of a lease may be gqgstmportant in delineating the control
which a landlord may exercise. The circumstanneshich the lease was signed will affect
the expectations of the parties entering into ¢#aesé, which frames their ongoing relationship.
From a legal point of view, the expectations ofat®@s may also have consequences on the
landlord’'s ability to exercise control over his aats. The contractual approach to
reasonableness, which marks the low water poiatlahdlord's ability to reasonably withhold
consent, is heavily dependent on the expectatibrtheotenant at the time the lease was
entered into. The extent of the duties imposedaolandlord by the doctrine of non-
derogation from grant will also depend on what therties expected the grant to be.

Landlords might wish to reserve significant powefsontrol in order to ensure that they will
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not be held to have been unreasonable in withhgldionsent to a change of user or
assignment, but this may create an expectatiorttiegtowers will be used to protect a tenant.
Drafting leases to describe the powers of conetdined by landlords is therefore a subtle

balancing exercise.

Finally, it is not expected that the application aaimpetition law to land agreements will
impose any significant constraints on the way lard# manage their portfolios. While the
benefits to be had from common ownership and cbmire significant, the fact that such
control is relatively localised means that propgrtytfolios are still subject to competition
from outside. Even if an agreement may stifle cetitipn, it is unlikely that the effects will

be large enough for regulators to intervene. Unlaad until private enforcement of
competition law is reformed to be a realistic optifor tenants wishing to challenge
agreements they see as anticompetitive, competiianis unlikely to trouble portfolio

landlords.
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