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Abstract

This thesis explores the terms and conditions of the standard employment
contract (POEA-SEC) for overseas Filipino seafarers. The contract, and the
workers’ experience of it, is studied as an institutional arrangement prescribed
by the Philippine government for the deployment of seafarers as contractual
workers in the global labour market. This study aims to answer questions posed
at the outset of this research on the enforcement and implementation of the
POEA-SEC and its effectiveness in protecting the welfare and well-being of
seafarers. This research examined the views, perceptions and experiences of
seafarers and other major stakeholders in relation to their use of the POEA-
SEC.

The process of approval of the POEA-SEC was used as a case study to
generate qualitative data. Multiple approaches such as legal analysis, semi-
structured interviews, site observation, and focus groups were employed to
gather evidence. Participants all came from the Philippines, a developing
country in Southeast Asia.

The thesis argues that the POEA-SEC is essentially an economic arrangement,
which is fundamentally constructed to capture the remittance of workers. The
contract is insufficient to address the problems associated with the vulnerability
of the working conditions currently experienced by Filipino seafarers. Deploying
the seafarers as short-term, contractual and cheap labour under the POEA-SEC
undermines long established labour protection legislation, which is designed to
protect the rights of workers to, for example, security of tenure and competitive
rates of employment.

The experience of the seafarers on-board the ship suggests that the contract
cannot intercede in a beneficial way and falls short as a legal document to
protect Filipino seafarers. The contract is remote from seafarers, merely
symbolic and systematically fails to address seafarer issues, such as fatigue,
stress and anxiety which affect their health and well-being. What is reflected in
the inadequacy of the contract is the inability (and, it might be argued, collusion)
of the Philippine state (and others, e.g. trade unions) to protect its citizens (as
migrant labour) from the sometimes onerous demands of seafaring and the
worst excesses of capital (shipowners and their proxies i.e. crewing agencies).
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Chapter 1

Introduction

1.1 Introduction

This study looks into state arrangements for regulating labour employment in
the Philippine maritime industry. It focuses on studying one such institutional
arrangement — the standard employment contract (henceforth referred to as
POEA-SEC) prescribed by the Philippine Overseas Employment
Administration®. Using the experience of overseas Filipino seafarers and other
major stakeholders in the maritime industry, this thesis explores the POEA-SEC
as a legal and institutional strategy of a labour-supply country. The Philippine
state, vis-a-vis the contract aims to protect its vulnerable contractual workers
who are mobilized by way of temporary employment agencies in the global

labour market. This thesis examines its efficacy in this respect.

My principal focus is the labour employment process towards the approval of
the seafarers’ standard employment contract. In effect, the contract forms a
case study to understand the way the wider global political economy shapes the
policy intervention of the state (on employment protection and promotion). A

range of different qualitative methods were used for the study of the POEA-

LIn the Philippines, a Filipino seafarer deployed on overseas trading ships, whether hired by a domestic
or foreign employer, must be covered by a POEA-approved Standard Employment Contract or what is
officially known as the ‘Standard Terms and Conditions Governing the Employment of Filipino Seafarers
on Board Ocean-Going Vessels’ or ‘POEA Standard Employment Contract’ or the ‘POEA-SEC’, for brevity.
The POEA-SEC refers to a “written government-approved employment contract stipulating a specific
period of employment and formulated through tripartite consultation, individually adopted and agreed
upon by the principal/employer and the seafarer” (POEA, 2003). It is attached as APPENDIX “A”.



SEC. An analysis of the POEA-SEC as a legal document provides context for
semi-structured interviews, and focus groups with seafarers and other
stakeholders, to explore their perspectives on the contract. Observation was
also conducted on the labour employment process. Giving prominence to the
POEA-SEC enables this study to show how government policy functions in

relation to the improvement of the working conditions of Filipino seafarers.

This introductory chapter provides the main research question and subsidiary
questions, as well as an overall background to the study and its motivations and
aims towards understanding Filipino seafarers’ experiences of the
implementation of the POEA-SEC. Finally, the chapter presents the structure of

the thesis, and how it is organised.

1.2 Background of the study

Exploring employment contracts has never been more important and relevant in
view of the global labour demand for flexible, short-term, contractual and
extremely mobile labour force (Rodriguez 2010). Short fixed-term contracts,
with a duration of less than twelve (12) months, constitute a pattern of work that
falls outside the paradigm of permanent, full-time employment (Standing 1997,
Johnstone et al. 2005; Standing 2009; Quinlan 2012). Given this scenario,
contingent workers are reported as feeling insecure and in constant fear of
being made redundant (Bohle and Quinlan 2000a, b; Quinlan et al. 2001;
Johnstone et al. 2005; Walters et al. 2011b; Quinlan 2012). It has been further
suggested that workers on these contracts are less likely to exercise basic
participatory mechanisms such as reporting occupational health and safety
(OHS) concerns to their employer or the regulatory agency, to raise issues with
employers, and to refuse dangerous work (Johnstone et al. 2005, pp. 104-105).
In seafaring specifically, the degree of labour intensity and vulnerability of
seafarers as confirmed by this research is significant and well-documented

(Hetherington et al. 2006). The reputation of seafaring as a hazardous



occupation and shipping as a dangerous industry has been established by
numerous studies (Chapman 1992; Couper et al. 1999; ICONS 2000;
Fitzpatrick and Anderson 2005; IMO 2011).

As a point of comparison for sea-based employment arrangements,
contractualisation? schemes are among the most widespread employment
strategies for land-based work cutting across all sectors and industries in the
Philippines (Bernabe et al. 2014b, a). From the perspective of investors, hiring
contractual workers is cost-efficient. In general, contractual workers are paid
less and are not given the same benefits package as their regular counterparts
(Bernabe et al. 2014b). Such workers are also deprived of their entitlement to
statutory employment rights (Druker and White 2013). In essence, this
arrangement affords companies greater flexibility to hire and fire workers. From
the perspective of individual workers, particularly given the high incidence of
poverty in the Philippines, contractual work provides a livelihood for the
unemployed, especially for low-skilled workers within the lowest social classes.
The overall effect, however, is claimed to lead to the lowering of labour

standards and worsens inequality in the Philippines (Bernabe et al. 2014b).

This research focuses on the experience of Filipino seafarers since they are, as
a general rule, treated as contractual employees, employed for a short duration
of time usually lasting up to nine months (Castillon-Lora 2003; Samson 2004;
Castillon-Lora 2010). Since 1975, the growth in Filipino seafarers deployed
overseas has been phenomenal (BIMCO and ISF 2015). According to the
POEA, 300,000 Filipino seafarers are currently employed in the global labour
market, i.e. approximately a quarter of seafarers worldwide (BIMCO and ISF
2015). Those who are deployed onboard overseas ships are generally covered

by a POEA-SEC. This means that the relationship between the seafarer worker,

2 Contractualisation refers to short-term and unprotected temporary work arrangements, where so
called ‘end-of-contract workers’ are hired and fired every five (5) months. This practice allows
employers the option not to make the workers permanent employees.



the crewing agency and the shipowner is governed by a short-term contract that
contains the minimum terms and conditions of employment — a situation

supported by the Supreme Court of the Philippines.

The Supreme Court of the Philippines in the case of Douglas Millares and
Rogelio Lagda versus National Labour Relations Commission (Kapunan 2002)
confirms the contractual nature of the seafarers’ employment, that is to say that
seafarers are similar to overseas contract workers who are hired on a
contractual basis and for a definite period. They are not covered by the term
‘reqular employment’ as defined under the Philippine Labour Code. In an
important distinction, as far as it affects Filipino seafarers, the Supreme Court
reasoned that having a fixed term is essential and a natural consequence of the
overseas employment of seafarers to which the concept of regular employment

does not apply.

This research intends to explore the views, perceptions and experiences of
Filipino seafarers, crewing managers, shipowners, and government regulators
with regard to the POEA-SEC. The principal aim of the study is to address this

research question:

e From the perspective of major stakeholders in the Philippine
seafaring industry, are the terms and conditions of the POEA-SEC
implemented in ways that offer protection when seafarers are

deployed on-board overseas ships?

Out of this question, there are two further subsidiary questions:

o What are the workers’ experiences of the POEA-SEC as an
instrument for ensuring their protection, welfare and well-
being?

o What are the strategies put in place by the state for the

effective implementation of the provisions of the POEA-SEC?



It is envisioned that a study of the terms and conditions of the POEA-SEC will
give some indication of how successfully the Philippine state is in balancing its
role of protecting the welfare of Filipino seafarers when set against its role to
engage with investors and advance the political and economic development of

the country (Santos 2011). In the simplest sense it may be further asked:

o Do the labour brokerage activities of the government facilitate
Filipino seafarers’ prospects to live and work with dignity?

o Do the numerous terms and conditions of the POEA-SEC
afford seafarers the opportunity to live under conditions free

from exploitation?

These questions correspond to the objectives of this research and are a
constituent part of the questions asked during the individual interviews and
focus groups with industry stakeholders. The questions asked generated the
empirical data to address the objectives of this thesis which are explained in the

next section.

1.3 Motivations and aims of the study

This study was conceived in recognition of the Philippines as a country rich in
human resources. It has a population of 100 million and a labour force of 38.1
million (POEA, 2012), with 10.2 million Filipinos working abroad in two-hundred
and twenty-one (221) countries (CFO 2014) bringing in over 54.2 billion US
dollars into the Philippines each year (BSP 2016). Filipino workers are known to
dominate particular occupations, from nursing to construction, domestic help to
merchant seafaring (CFW 2009; McKay 2010; CFO 2014).

History is an important explanation for the migration phenomenon in the
Philippines. International migration started between the 1900’s to 1930’s and
can be traced to its colonial past (Asis 2006). Being a colony of the United
States of America (USA), Filipino workers arrived in the US territory of Hawaii to



work in sugarcane and pineapple plantations and subsequently as apple or
orange pickers in California, Washington, Oregon, as well as fishermen in
Alaska (Asis 2006). Filipino immigration in the USA grew and diversified after
the 1965 Immigration and Nationality Act was passed. In the 1950s, it was
possible to settle permanently in other countries. Countries such as Canada,
Australia, and New Zealand dismantled their pro-European immigration policies
and allowed Filipinos to enter their countries on a family or skills-based
provision. They also settled in non-traditional countries of immigration such as

Japan and Germany through marriage or work-related migration (Asis 2006).

Growth in temporary labour migration in the 1970s was fuelled by several
factors. First, the economic growth of the Philippines could not keep up with its
population growth and the government was unable to provide jobs and decent
wages. The second factor is the need of Gulf countries for workers to support
ambitious infrastructure projects. Taking advantage of these factors, the Marcos
government recognized opportunities to deploy workers abroad by establishing
a support framework (Abella 1993) which was strengthened by successive
governments. In recent times, the absence of sustained economic development,
political instability, a growing population, and high unemployment compels

people to look for work abroad (Santos 2014).

The relative absence of research on the experience of seafarers coming from
developing countries is an important gap that this study aims to address.
Filipino seafarers deployed abroad account for a quarter of the estimated 1.3
million total seafarer workforce worldwide, and thus represent a significant part
of a global industry (BIMCO/ISF 2015). As the world’s largest single nationality
forming part of the maritime labour force (MARINA 2005; POEA 2009), it has
been acknowledged that any work stoppage involving Filipino seafarers would

have a significant effect - not only domestically but worldwide (Matias, 2001).

During the recruitment process and final deployment on-board a ship, Filipino

seafarers are the only actors within the industry who have day-to-day



experience of the POEA-SEC. The contract, as a piece of governmental
regulation, is designed (in part) to protect seafarers in their work, when — as will
be shown — they have to constantly negotiate and renegotiate workplace
practices in their daily working lives. This is the nature of seafaring. However, at
the same time, it is an aspect of regulation that seafarers are rarely consulted
on in direct ways despite the so called tripartite labour consultation process
(Ferguson and Lavalette 2004). This study aims to explore Filipino seafarers’
experience of the employment contract and what the contract means for the
seafarers as they go about their work — something that remains poorly

understood.

Current evidence suggests that the terms of the seafarer's employment can be
confusing, which leaves the seafarer exposed to many forms of abuse. Terry
(2009), for example, recognised that their frequent movement across political
and legal boundaries complicates and compromises their legal protection. Such
gaps in the enforcement of seafarers’ rights are aggravated by legal differences
between different jurisdictions often resulting in inadequate legal protection for
seafarers. Terry (2009), for example, cites a ruling which prevents Filipino
seafarers from suing their employers in United States of America (USA) courts
in favour of arbitration in the Philippines and this is enshrined in the POEA-SEC

provisions3.

3 Two key decisions involving Filipinos have set the stage for the exclusion of Filipino seafarer claims in
American courts: Stolt Achievement (2002) and Bautista vs. Star Cruises (2005). The latter case stems
from an accident on-board a cruise ship docked in Miami. In 2003, Norwegian Cruise Lines ISS Norway
suffered a rupture of one of its four boilers while docked at its Miami terminal. In the explosion, 8 crew
members (all Filipinos) lost their lives, while 17 were injured, including 10 who suffered from significant
burns. The National Transportation Safety Board (2007) in the United States officially attributed the
explosion to “deficient boiler operation, maintenance, and inspection practices of Norwegian Cruise
Line, which allowed material deterioration and fatigue which weakened the boiler. The family members
of the deceased seafarers filed a suit in Miami court in the case of Bautista vs. Star Cruises. In defending
the claims, the lawyers for Norwegian Cruise Lines (owned by Star Cruises) looked to a recent decision
from the US Fifth Circuit in Francisco vs. Stolt Achievement MT that dismissed the case of a Filipino
seafarer who had been injured while working aboard a chemical tanker as it navigated the Mississippi
River. The defendant’s attorney in that case persuaded a federal judge to uphold the arbitration within
the POEA SEC. Bautista was subsequently dismissed citing the proper jurisdiction of the Philippines,



In reaching its conclusions about the POEA-SEC, this study addresses the
experiences of the end-users of the contract — seafarers and crewing managers
— and their involvement in processes of contract procurement, labour
recruitment and worker deployment. | provide an analysis of the Filipino
seafarers’ experiences with the POEA-SEC - in the context of the complex
challenges posed by being citizens of a developing economy. The seafarers’
perspectives, beliefs, and assumptions of their employment offer a unique and
revealing account of workers from a developing nation, enriching our
understanding of the different geographies of employment across legal, social

and cultural frameworks.

In view of the specific context of Filipino labour migration, the particularities of
seafaring employment and the role of the state in providing supporting
regulation, this study investigates how the POEA-SEC as a government-
prescribed contract reflects on the state of employment relations within the
maritime industry. Specifically, | argue that the POEA-SEC can be
contextualised within a ‘Transnational Economic Migration Bureaucracy’
(TEMB) — an original conceptual contribution of this thesis — which reflects more
broadly labour employment processes involving seafarers and the regulation of
migration. This study is positioned to contribute to the field of employment
relations as it examines the impact of the process of neoliberalisation on a
lesser known aspect of the labour supply arrangements for Filipino seafarers,
more specifically the terms and conditions of employment contract of seafarers.
The analysis involves discussion of globalisation, temporary and flexible work,
labour migration, shipping as a global and globalised industry and transnational

social networks.

Finally, in view of the precarious employment conditions of overseas Filipino

workers, this study investigates the extent to which the state - through the

where the dispute was subject to arbitration, and thus, the injury schedule in the POEA-SEC set the total
figure (in US dollars) for compensation.



resources at its disposal - balances seemingly conflicting demands, i.e.
developing and facilitating labour demand in the global labour market while at
the same time seeking to regulate the employment of its citizens to ensure their
protection. The thesis thus contributes to the field of employment regulation,
insecure work and aspects of globalisation with respect to the relationship
between less developed nation states, such as the Philippines and mobile

capital.

1.4 Overview and structure of the study

This thesis is organized and developed across eight chapters. This introductory
chapter sets out the problem and context of the research. It is followed by a
review of related literature in order to set out the key issues to be addressed by
the research as well as to elaborate the underlying questions of this study.
Chapter 3 aims to provide the context and background of the Philippine labour
employment process and policy. This is followed by a discussion of the
research design and methods used in collecting and analysing the empirical
evidence for the study. The next three chapters are devoted to the presentation
of the findings of this research, focusing on: 1) analysis of the POEA-SEC, 2)
the perspective of the employers’ representatives, and 3) the workers’
experiences. Chapter 8 presents an analysis and discussion of the findings of
the research while engaging with and contextualising them in relation to the
literature discussed in chapter 3. The last chapter forms the main conclusions of
this research. These Chapters are more thoroughly explained in the paragraphs

that follow.

Chapter 2 focuses on a critical evaluation and review of related literature. It
analyses the macro-level factors and themes that underpin the relationship
between key actors and their impact on work and labour standards, in order to
understand the effects on Filipino seafarers. It looks into the regulation of the

labour market, and the effect of flexible work in general by relating this to the



maritime industry as an example of both a global and ‘globalised’ industry. The
chapter also discusses the extensive global networks that link shipowners, ship

managers, labour supply agencies, as well as maritime training institutions.

Proceeding from an exploration of the changes in the world of work brought
about by globalisation, the discussion continues to analyse the emergence of
labour supply countries from developing nations with the experience of certain
atypical workers. This will be related to the developments in the maritime
industry from which labour supplying countries, such as the Philippines,
emerged to answer the need for cheaper crews. Seeking to explore issues
related to the overseas employment of seafarer workers, it addresses the
limited attention devoted by previous studies to the role and effectiveness of
protection to seafarers offered by specific forms of regulation such as

employment contracts, on which this work is focused.

Chapter 3 establishes linkages between macro perspectives outlined in the
literature review chapter and the succeeding three data chapters which
presents the micro-level local contexts by which labour supply arrangements
and the migration process thrives. It discusses the POEA-SEC, along with its
other components, within the Philippine temporary economic migration
bureaucracy (TEMB). This chapter traces the concepts from which the TEMB
originated and presents the specific advantages of adopting the TEMB in
relation to previous concepts of migration. It presents an overview of the
institutional framework of international labour migration in the Philippines by
describing the rise of the migration industry and the government recruitment
system in the Philippines that supports this policy. The critical role of the
Philippine Overseas Employment Administration (POEA) and other institutions
involved in the labour export process is emphasized as well as the role of other
supra-national bodies such as the International Maritime Organization (IMO)
and the International Labour Organization (ILO). The protection of the
remittance scheme (i.e. wages) is discussed as a central motivation to the

overseas employment and migration as it is a critical source of foreign currency

10



support. The domination of the temporary employment schemes for the
recruitment and crewing agencies is an important part of this chapter as well as
the introduction of the employment contract as a regulatory intervention and a
government imperative for seafarer employment. The chapter further discusses
the structure of the maritime industry to show the interaction of the web of
actors or stakeholders. This interrelationship shows the global reach,
complicated nature and fragmented set-up of the government to promote and

regulate labour migration.

Chapter 4 provides an account of the methodology of this research, which was
developed on the basis of the critical examination of relevant literature in
Chapters 2 and 3. It combines a description of the field site, the strategies used
for the research and a reflection on theoretical, methodological and ethical
issues. It incorporates the different stages of empirical work, justifying the
choice of qualitative methods, the process of selecting the case studies,
difficulties of access, data analysis techniques and the ethical dimensions of the

research.

Chapter 5 critically examines the terms and conditions of the POEA-SEC as
supported by case law, government issued rules and regulations and other
relevant documents. From the thirty-three (33) provisions of the contract that
seek to address various multiple issues, the discussion focused specifically on
seven (7) provisions which | determine relate to the concerns of the seafarers
and crewing managers and which helped inform the interviews: a) the parties to
the contract, b) duties of the manning agencies prior to worker deployment, c)
duration of employment, d) monetary conditions, e) working conditions (hours of

work and rest periods), f) labour relations, and g) disability benefits.

Chapter 6, sets out the data on the experience or perspectives of the principal
or crewing managers in negotiating and approving the contracts of seafarers.
This chapter will focus on the experience of the employers and their

representatives on their role as signatories to the contract and in implementing
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the POEA-SEC provisions. It presents the effect of the perceived shortage of
seafarers and competition with other labour supplying countries to show how
crewing agencies in the Philippines adjust their recruitment strategies in order to

meet the demand for seafarers.

Chapter 7 presents the data generated from interviews and focus groups with
seafarers themselves who relate their experience on-board the ship and with
employment contracts. The seafarers’ actual experience will be linked with the
analysis in Chapter 5 on contract provisions - such as duration of contract,
hours of work, and hours of rest. The chapter demonstrates how seafarers are
often at the mercy of government regulators, crewing managers, and the
captain of the ship. Seafarers’ dependence on the state is encouraged by the
various entities in the whole labour employment process and such a relationship

is maintained by seafarers’ need for paid employment.

Chapter 8 analyses and draws together the themes that have emerged from the
national case study presented in the previous chapters. It reflects on the main
findings of the research and its implications using relevant (theoretical)
literatures and existing research. The experience of the different groups of
participants is divided into different sections to show, through their perspective,

the true nature of the terms and conditions of the contract.

These sections centre on the themes from the findings of this research which
aims to address the underlying questions of this research. The first theme is the
elaborate labour export policy of the government which includes the
implementation of the POEA-SEC. Whether deliberate or not, it is argued that
the policy on migration bureaucracy appears to subordinate seafarers in the
service of business for profit. The second theme explores the idea that the true
nature of the contract is merely symbolic and tokenistic, drawing on some
examples from the interviews and focus groups with seafarers. Lastly, the
chapter concludes that the contract is used as an instrument of control by

different entities over the workers in order to continue the proliferation of the
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export of labour. As a final part of the discussion chapter, it argues that a closer
analysis of the POEA-SEC would show that the true exploitative relationship

and nature of the contract are veiled and concealed in its terms and conditions.

Lastly, Chapter 9, concludes with the summary of the key findings of the study,
the contributions of the thesis from an empirical, methodological and academic
stand-point, its policy implications, proposals and recommendations, reflections

on the research process and the research agenda for future work.
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Chapter 2
THE IMPACT OF NEOLIBERAL PROCESS
ON LABOUR SUPPLY

2.1 Introduction

What follows is a general evaluation and review of literature, which is relevant to
this study’s research question. It discusses global perspectives on the
regulation of the labour market and employment. The focus is work and labour
standards, particularly temporary work which is principally discussed in the
context of the maritime industry as a globalised industry. An important factor in
this discussion is the extensive global networks that link shipowners, ship
managers, and labour supply agencies, (see Section 2.2) i.e. the stakeholder
networks that comprise the institutional framework for the employment of

seafarers globally (discussed further in Chapters 3 and 8).

Section 2.3 examines literature that describes the emergence of labour supply
countries, and focuses on the lives of certain atypical workers. The discussion
relates to developments in the maritime industry that produced the current state
of international shipping from which labour supplying countries (that are mostly
developing nations, such as the Philippines) emerged to answer the need for
cheaper crews. Seeking to draw together and explore the emergence of crews
of convenience and the overseas employment of seafarer workers, this section

seeks to demonstrate the limited attention paid by previous studies (See for
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example Matias 2001; Manzano 2011)* to the role and effectiveness of the
protection of seafarers offered by institutions, such as employment contracts,
the latter being the focus of my work. Since my research was conducted in the
Philippines, | include an account of the Philippine national context to set the
scene for this study and provide background to the following chapters. This

Chapter concludes with a summary of the discussion of the literature.

2.2 Globalisation as a world system perspective

Overall, this study seeks to understand the impact of globalisation on work and
labour standards and their effects on Filipino seafarers. More specifically, as a
parameter of workers’ rights set on a national framework, this study sets out to
use the international context to determine the efficacy of the POEA-SEC as a
regulatory instrument based on the depiction of seafarers’ experiences during

their employment process.

Martinelli (2003, p. 292) proposes that there should be a change in our
sociological perspectives to “shift the level of analysis at the global level and
take a world system perspective in any study”, (2003, p. 293). This research
takes the same perspective on (and definition of) globalisation as Martinelli
(2003, p. 294):

“... (A) set of related processes that interconnect
individuals, groups, communities, states, markets,
corporations and international governmental and non-
governmental organizations in complex webs of social
relations; and, more synthetically, as the growth of

networks of worldwide interdependence.”

4 Manzano (2011) focused only on more generalized struggles at the time of globalization in the
maritime industry, while Matias (2001) focused on employment conditions and benefits the impact of
unions for Filipino seafarers in foreign-registered vessels
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Globalisation as a perspective is considered appropriate for this study as it is
focused centrally on the experiences of seafarers who are considered global
workers employed in a highly global and globalised industry. This understanding
reflects the many manifestations of globalisation as it applies to the Philippines
and this research. In view of the coordination and complex interconnection of
the Philippine state with other states and institutions of similar interests, it is
important to discuss the impact of these relationships insofar as the labour
market is concerned and the role that each stakeholder performs in the

deployment of labour.

Consistent with the definition, it is proposed in this study that seafarer workers’
employment is influenced by networks, events, institutions, relationships and
policies at the local, regional and global level. It will be further argued that
extensive global networks link important institutions: capital (shipowners),
labour (seafarers) and government (the state qua regulator/legislators) primarily
in order to facilitate (seafarer) employment and migration. As an explanation on
the impact of globalisation on states, it might be suggested that states are
“‘undergoing a deep transformation, as their functions and powers are
rearticulated and re-embedded in complex transnational, regional and local
networks” (Martinelli 2003, p. 303). This will be shown and explained further in
the next chapter, which looks into the micro-level links by which labour supply
arrangements, recruitment system, and migration process are organised both

domestically and internationally for seafarers.

Hence, this study reviews related literature on the interrelationship between the
forces of globalisation, the demand for cheap labour and its effect on work and
labour standards. This is both necessary and timely and may help shed light on
their implications for policy and regulation for seafarers (Section 3.2.1). Further,
the next sub-section reviews literature concerned particularly with the
consequences of flexible work in general (Section 3.2.2) and its implication for
the health and well-being of seafarers. Section 3.2.3 focuses the discussion on

the maritime industry as globalised industry where employment is flexible in a
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number of ways. Recalling how globalisation is defined by Martinelli above, this
helpfully sheds light on how organisations are embedded within a range of
networks or institutions to form a component of the bureaucratic structure of

(seafarer) recruitment (to be discussed in Chapter 3).

2.2.1 Globalization and regulation of the labour market

It is acknowledged that one of the effects of globalisation in the world economy
is the capacity (or lack of capacity) of states to regulate the economic activities
of private corporations. With the growth of the influence of capital on state
policies, it is contended that the implementation or adoption of policies that are
compatible with neoliberal concepts steadily dilutes labour protection legislation
(Dore 2004). At the same time, the greater use of temporary or contingent
contracts permits easier dismissal, relaxes insurance obligations, reduces legal
rights of trade unions, and impairs workers’ ability to strike. This research
explores the Filipino seafarers’ experience of the POEA-SEC — as an attempt
by the Philippine government at an alternative form of regulation — and the

extent to which it addresses such issues and concerns.

A variety of regulatory experiments and proposals seek to address these
widespread regulatory challenges. Different global regulatory strategies have
been examined and have been found to be limited in their success and
problematic in numerous ways (see for example, smart regulation and enforced
self-regulation in relation to global sectors) on the premise that effective global
governance depends upon effective global enforcement (Bloor et al. 2004; Bloor
et al. 2006; Sampson and Bloor 2007; Bloor and Sampson 2009).

Moreover, many forms of regulatory regimes veer away from the more
traditional/hard law/state regulation that emerged to address labour market
problems. Bercusson and Estlund (2008) suggest that the problem of
established international approaches to governing labour standards and labour
relations is a possible threat to the autonomy of states as it not only weaken
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states’ control over market activity but also undermines national labour
standards as the intense international competition erodes the ability of the
individual states to enforce their own labour standards (Donn 1994) — a key
concern for this research. However, the efficacy of these emerging forms of
regulatory regimes is disputed and what is called for is a return of the state’s
participation in addressing labour problems (see Bercusson and Estlund (2008).
Examples of these regulatory regimes are: ‘downward’ regulation including self-
governance by firms themselves (Estlund 2008); ‘upward’ or regulation by
regional federations and international organisations (Bercusson and Estlund
2008); ‘outward’ or regulation by NGOs and civil societies (Bercusson and
Estlund 2008); trade union bargaining; compromise between self-regulation of
employers while preserving the roles of state and organisations representing
workers (Walters 2006; Walters and Nichols 2006; Estlund 2008; Walters and
Nichols 2009) or within corporate governance structures or central role of multi-

national corporations (MNCs) (Moreau 2008).

In this particular context on the return of the state’s participation, there are
contending principles. On the one hand, the promotion and facilitation of
business interests promoting the lowest cost for payment of workers, and on the
other hand, the protection and regulation of their workers’ rights and adoption of
the world’s best practices for labour standards (Drahos and Braithwaite 2001).
In general, states compete for investors by offering cheap labour and looser
regulatory systems while taking for granted minimum standards for employment
conditions of seafarers. As a result, Quinlan et al. (2001, p. 336) contends that
there is progressive undermining of “substantive working conditions and
institutional and regulatory arrangements” with negative implications for

occupational health and safety.

Compatible with this, labour supplying and exporting countries devised ways to
protect their workers while at the same time protecting their economic interests.
Indeed, the current turn of affairs does not preclude the development of new

methods of regulatory enforcement in light of new trends in the industry or
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economic shifts that might occur. As a labour supplying country, the Philippines
exerts efforts towards raising labour standards, securing compliance with
international labour standards, or securing adequate enforcement of domestic
labour laws. Hence, as suggested in this study, the Philippines, a major crew
supplying state imposes an alternative form of regulation over labour standards
- the standard employment contract known as the POEA-SEC — as a focus of

this research.

With the prescription of the standard employment contract for seafarers working
on-board overseas ships which codifies international conventions, prescribes
international labour standards and practice for the working conditions of
seafarers (POEA 2002), it was widely assumed that the problems of workers
will be remedied (Chandran 2010; Jardin-Manalili 2010). The aim of this study -
in light of such an assumption — is to explore whether these types of regulation
in fact reduce the protection of workers under the law as indicated. For
example, by the insecurity and flexibility provisions in employment contracts.

This will be discussed further in the next sub-Section.

2.2.2 Effect of flexible work

As discussed by Johnstone, et al. (2005, 2008), as an effect of globalisation, the
changes in the employment conditions and arrangements such as
subcontracting, rise of precarious and contingent forms of work (Connelly and
Gallagher 2004), short-term fixed contract workers with contracts of less than
12 months in duration, and significant growth of patterns of work, all fall outside
the paradigm of full-time employment (Felstead and Jewson 1999). In this
section, our attention is drawn to the fact that where there used to be
permanent employment, and a secure retirement through a state pension,

workers today are employed in flexible employment arrangements.

As traditionally conceived, ‘work’ according to Vosko (2000), is formal

employment typically implying an employer-employee relationship, which is
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more or less defined by an economic contract with enumerated tasks, in
exchange for pay and other substantial remuneration of employment. However,
using historical, economic and political contexts and capitalist labour markets as
the underlying cause, the nature of work is continually changing. There is a
pronounced shift from institutionally entrenched lifetime employment system of
core employees to increased labour market flexibility arising in a number of non-
standard, contingent and casual workers driven by the imperative of sustaining
sales growth in the face of increased competition (Theodore and Peck 2002;
Peck et al. 2005; Coe et al. 2007).

Increased insecurity is perhaps the greatest threat posed by more flexible
labour relations (Standing 1997). The literature on atypical and contingent work
and its effects on security of tenure, pay and work relations is abundant and
instructive for this research (e.g. Dore, 2004, Papastergiadis, 2000, Deakin and
Wilkinson, 1991). For instance, Papastergiadis (2000) points to the erosion of
security of tenure and freedom in wage-relations, the growth of pay inequality at
an unprecedented rate, and the increase of various forms of casual work in
relation to full-time and regular jobs. In view of the active inducement of low-
wage employment, Dore (2004) said the effect is the widening of pay
inequalities, lowering of pay standards, and the removal of legal ‘floor of rights’
to wages and conditions in the contract of employment (Deakin and Wilkinson
1991). As further discussed in the literature, the very nature of temporary
agency work poses a challenge to the social protection for workers on their
benefits and security of tenure as it “ensure(s) low wages and long working
hours, erode(s) mandatory labour standards, decreases social benefits and
services, and eliminate(s) democratic rights to form unions and engage in
collective bargaining” (San Juan, 1995: 107). Furthermore, the growth in
subcontracting and the rationalization of ‘marginal’ activities by firms and public
agencies has produced a situation in which many workers previously in secure
jobs now face regular employment on a contract labour basis (Allen and Henry
1997; Vosko 2000).
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More to the point is what is happening in certain land-based industries and
sectors elsewhere in the world which is part of a complex global supply chain.
Women garment workers working in ‘sweatshops’ in Bangalore, India are
typically rural, migrant, feminised workforce in a developing economy (See
Jenkins 2010). For these vulnerable workers, their hours of work are
determined by target completion rather than time of day worked, while their
remuneration is based on hours of day worked which is below statutory
minimum rates. They are subjected to sexual harassment and repression of
their freedom of association. This is the same experience of textile, electronics,
and food product women workers in Thailand who are portrayed with feminized
characteristics of having ‘nimble-fingered’ dexterity and patience for labour-

intensive assembly work (Mills 2005, p. 117).

Thus, this issue on the shift in employment to a variety of contractual forms has
grown in importance because of the increased labour market flexibility specially
at the lower end of the service industries like manufacturing (‘sweatshops’,
textile, electronics and food products) mentioned above or in cleaning, catering
and security. This increased flexibility within a contract of employment limits the
scope of protective regulation. More importantly, Johnstone and Quinlan (2006,
p. 286) claims that the desire of temporary workers to obtain future work and a
permanent position may induce them to accept inferior conditions, to work faster
or cut corners in relation to occupational health and safety (OHS) and to be
reluctant to raise OHS problems with management in view of “employer-initiated
reprisals”. Furthermore, this development has seen the inclination of the laws of
contract in favour of employers and selected categories of employees but there
is no concrete evidence to suggest how effective it had been in helping workers,

more so, seafarers (Bloor et al. (2000).

These examples show the increasing emergence of global market forces to
emphasise the critical significance of multinational companies adopting
competitive strategies to seek out the cheapest labour and the loosest legal

restrictions to secure maximum returns for their investment (Gautie and Schmitt
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2010). This is complemented by the desperate attempts of poorer nations (like
the Philippines) to secure investments to lift their countries out of poverty (Grint
1998). Nations with surplus labour have found that they earn significant foreign
exchange through the ‘export’ of seafarers much as other nations send workers
abroad and benéefit by their remittances (Donn 2002). These changes amount to
the progressive undermining of “substantive working conditions and institutional
and regulatory arrangements” with often negative “implications for occupational
health and safety” (Quinlan et al. 2001).

Consistent with this, Hudson (2009) argues that increases in the level of
insecurity and risk of job loss for the majority has important implications for the
health and well-being of workers. The relationship between changing work
arrangements, the serious adverse occupational health and safety (OHS)
outcomes as well as the detrimental impact to existing OHS and workers’
compensation regulatory regimes has been clearly established in several
empirical studies (Allen and Henry 1997; Beck 2000; Bohle and Quinlan 2000b;
Lane 2000; Vosko 2000; Quinlan et al. 2001; Johnstone et al. 2005; Johnstone
et al. 2008; Hudson 2009). In addition, Mayhew et al. (1997) named four key
features associated with subcontracting of work as crucial influences on the
OHS of subcontractors such as: economic and reward influence on OHS?®,
disorganisation effects on OHS®, inadequate regulatory controls’, and the ability
of the workers to organise to protect themselves®. While this study recognised
that patterns of injury were primarily based on the specific hazards and risk
exposures in four industry sub-group studies?, it recognised employment status

as a very important secondary effect, i.e. hazards and risks were exacerbated

5> Subcontractors are less likely to see OHS (regular assessment of OHS risks, conduct of OHS induction,
training and supervision) as warranting attention in view of more urgent economic priorities.

6 Disorganisation results from subcontracting as an important source of injury at work.

7 Self-employed workers are not effectively covered by employment regulations or union-regulated
collective agreements.

8 Subcontracting leads to fragmentation of workers into isolated individuals and groups operating in
dispersed workplaces and in situations of relative isolation which eliminates the prospect of collective
bargaining power.

% Childcare, hospitality, transport and building industries.
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for self-employed workers in view of intensification of labour following economic
pressures and survival prerogatives. Bohle and Quinlan (2000b) further
anticipated the serious and costly burden to all countries of work-related injury
and disease as well as a major challenge to managers, unions, governments

and most especially workers themselves.

As will be discussed in the next chapters, these tendencies have been felt more
strongly in seafarer supplier countries like the Philippines. However, as
observed, the above-mentioned studies have only focused on land-based
industries and fail to consider the experience of seafarers from a developing
economy. Hence, it would be interesting to explore seafarer experiences along
the major themes above as it can enrich this study or possibly create

delineation in case there are different or antagonistic contexts between them.

Thus, the impact of this global temporary agency arrangement on Filipino
seafarers is an interest of this study'®. Shifting the discussion on the seafaring
industry in the Philippines, there is need to discuss temporary agency work and
temporary employment relationships because seafaring employment in the
Philippines is principally governed by a temporary and short-term contract which

this research focuses on. Temporary agency work according to Vosko (2009) is:

. characterized by a relationship between a worker, an
agency and a user firm. It is governed, on the one hand, by
an agreement stipulating terms and conditions of
employment typically between an agency and a worker,
and on the other hand, by a commercial agreement

between an agency and a user firm. The essence of the

10 Other important trends identified by Vosko (2000) are commodification of labour power, and the
gendered character of prevailing employment relationships for a diverse group of workers in the labour
market with the rise in women's participation in the labour force. While these are important issues, they
are beyond the ambit of this study.
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arrangement is that workers are placed in postings with

client firms”.

The arrangement associated with temporary agency work is further described
by (Vosko 2009, p. 398) as temporary employment relationship’ (TER) in

contrast to ‘standard employment relationship’ (SER).

“The TER contradicts all three structural features of this
normative model of employment: the worker establishes
occupational connections with several entities rather than
one, is rarely party to an indefinite contract of employment
and often may be dismissed with little notice. Workers in
TERSs also typically have low levels of unionization and/or
coverage under a collective agreement, relatively low
wages, a product partly of the mark-up or the ‘invisible fee’
that the temporary work agency charges the user firm for its
services and limited access to social benefits and
entittement. The notion of the TER is thus a window into
understanding precarious employment in late capitalist
labour markets... Given the highly precarious nature of a
temporary agency work, the workers have limited access to
social benefits and statutory entittements linked to the
duration of an employment relationship since their paid
working lives are often punctuated by bouts of

unemployment.”

With temporary agency work arrangements being the norm for the employment
of Filipino seafarers, it is argued in this research that while this type of
employment has materially benefitted the seafarers, their families and the
Philippine state in an economic sense, it is envisaged that there are potentially
harmful effects on their health and safety. As will be explained in the next sub-
section, this is the result of the shift of the recruitment of seafarers from

employing local hires on a permanent contract to employing seafarers from
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developing countries on temporary contracts from third party crewing or
manning agencies (Sampson 2012) which they pay a mark-up or invisible fee
(Vosko, 2009). As further discussed by Vosko above, this kind of employment
may be dismissed with little notice, have low levels of unionisation, and have

limited access to social benefits.

2.2.3 The maritime industry as a globalised industry

Section 2.2.2 above discusses general literature on flexible work, temporary
employment as an aspect of flexible work, globalisation as a driving force to
temporary employment and the implications for occupational health and safety
of workers. This section focuses more specifically on the maritime industry as
an example of an industry where employment is flexible in a number of ways as

evidenced by various literature.

DeSombre (2003) aptly describes shipping as the quintessential example of a
globalised industry. The shipping industry is central to world trade carrying as it
does some 90% of internationally traded produce (Stopford, 2008). Shipping
has been instrumental in making nation states more economically integrated as
it loosens the constraints of geography. Indeed, “oceans are the highways of
economic development” (Stopford 2008 p. 70). The industry plays a central part
in the global economy through trade characterized by free movement of goods
and money, liberalized flows of capital, and systematic production of raw
materials by multinational corporations (Stopford 2008). The shipping industry,
along with sea transport, certainly played a central and prominent role in the
global economy, with its distinctively international flavour. As DeSombre (2003)
says, it is both an industry that has steered many of the globalization trends,
and an industry which has a lengthy experience of national and international
regulation. Hence, Alderton and Winchester (2002) suggest that the maritime
industry is not only pivotal to world trade, but is also at the centre of a complex
constellation of multiple interests that situates ship owners and seafarers in
volatile legal, political and social circumstances.
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As previously discussed, an important feature that is exhibited in the shipping
industry is intense competition (Tormey 2004). This is especially true in the
case of the Philippines which faces competition from other labour supplying
countries. The Philippine seafaring labour market operates in a highly
competitive environment especially from their Asian neighbours, as well as
Eastern Europe and China. Further, there is greater labour competition from
countries offering lower wages like China, Vietham, Bangladesh, and
Cambodia. All of these economies — to varying extents and different ways - are
becoming more open, and more conducive to labour outflows (Jones and
Pardthaisong 1999).

The consequence of competition between these countries to access the labour
market is the downward pressure on wages for labour and greater latitude for
recruitment agencies to take control over the process of hiring (and firing as the
case may be). As a result, the rewards for work abroad are diminished, as is the
expectation of improvement of human rights in the workplace, including within
the maritime industry (Fitzpatrick and Anderson 2005; Zhao and Amante 2005;
Cohen 2006; Agunias and Ruiz 2007).

Changing labour costs and the availability of international seafarers for
employment has altered maritime labour patterns significantly over the last few
decades. Seafarers from developed countries are steadily being replaced by
seafarers coming from developing countries (Donn 2002; Sampson 2012). An
important source of competitive advantage in labour supply countries, like the
Philippines, is cheap labour costs from which shipowners benefit. It is within this
context that the Filipino seafarers became a significant player in the global
maritime labour market, possessing a number of advantages over their
traditional counterparts. Their cheap labour cost, quick adaptability to the
profession, ability to speak and understand English, in addition to their
education and training are all recognized as offering competitive advantage

over other labour supplying countries (Mckay 2007).
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Being the most global of all industries, the shipping industry has its own
regulatory body to facilitate global governance: the International Maritime
Organization (IMO) which regulates ship standards (IMO 2011), and the
International Labour Organization (ILO) which regulates shipboard labour
standards (ILO 1947). It is recognised that these organisations have been part
of the global effort to establish effective forms of regulation for the shipping
industry (Sampson and Bloor 2007). However, Alderton and Winchester (2002)
cautioned against the “trend towards world-regional and global regulation”
strengthened by the simultaneous enlargement and deepening of the regulatory
roles of the International Maritime Organization (IMO) and the International
Labour Organization (ILO)” (2002: 36). This is because as some researchers
have argued, the influence of IMO and ILO have been slow and limited in
practice (deSombre 2006). Moreover, flag and port state regulatory regimes are
inadequate in addressing seafarer welfare conditions. Further, the unique
transnational character of the shipping industry unfortunately results in a
situation where legal remedies set up by these international organizations and
member states cannot be invoked, are not available or not effective because of
the application of different laws from different jurisdictions. This is not helped by
a national regulation that is slower to adjust to changing work patterns. It is for
these difficulties that the maritime industry is an important industry to test the
effectiveness of certain aspects of governance and regulation because of its

global nature, as proposed by Bloor and Sampson (2009).

So far in the above section, | have discussed the effects of globalisation in the
world market, on labour conditions and work in general and the maritime
industry in particular. The next section focuses on the human element under a
labour migration context, which necessitates the emergence of labour supplying
countries, and the possible exploitation of workers by global supply and
outsourcing. The effort of maritime trade unions to improve the welfare of

seafarers are likewise discussed in the next section.
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2.3 Labour migration and emergence of labour supply
countries

In recent years, there has been an increasing amount of literature focused on
labour migration patterns (Arnold and Shah 1984; Jones and Pardthaisong
1999; Asis 2006; Lusis and Bauder 2010); the cost benefits of labour migration
to the labour-sending countries (SanJuandr. 1995; Chandran 2010) such as
significant loss of highly educated persons (brain drain) or psycho-social costs
to the workers and their families in exchange for remittances (Pernia 2011); as
well as the vulnerability of overseas contract workers (e.g. to be trafficked as

sex workers in specific types of work or service industry (David 1991).

Studies also found that although majority of overseas Filipino workers (OFWs)
are professionals with graduate and post-graduate degrees, conditions in the
Philippines leave them no choice but to be employed in the overseas service
sector as nurses, construction or domestic help (maids, nannies, carers) (Mckay
2007) or waiters and entertainers (David 1991). They are generally underpaid
with no or limited labour protection or social benefits (E. San Juan 1995, p. 106)
and are subjected to dirty, dangerous and demeaning jobs (Tyner 1994). Such
literature highlights the possible economic coercion and disenfranchisement
that overseas Filipino workers (OFWs) endure (SanJuanJr. 1995; Cohen 2006).

These studies suggest that on the part of the workers, they accept these types
of work because of the lack of employment opportunities in the Philippines
(Ezquerra 2007). The continuous outflow of workers in general reflects the lack
of opportunities at home (Abella 1993). But the economic-related motives
underpinning the choice of career for Filipino seafarers has been under-
examined in these studies. Understanding the motivations of the seafarers
requires attention to their individual engagement from their home country and
their eventual deployment to a ship, which this study hopes to understand.

It has also been suggested that to ensure the participation of the labour force,

the state relentlessly reconfigures the meaning of being nationalistic, with it
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increasingly equated to service to the country as part of a ‘reserve army of
labour’ (Rodriguez 2010). This was made possible by utilising various
institutional mechanisms such as nationalistic rhetoric to legitimise their policies
among ordinary Filipinos. They do this by publicly advertising Filipino migrants
as ‘mga bagong bayani’ (or modern day national heroes) or making them
believe that living and working abroad temporarily is realistic, practical and
common sense (Mckay 2007; Rodriguez 2010). This is noteworthy because
despite the dwindling or total incapability to give social support such as
education, healthcare and provision of basic services, the state draws
investments from its citizens’ remittances while encouraging its migrant workers
to maintain political and economic connections to their country to ensure the

steady flow of remittances.

In making the link to the situation of Filipino seafarers, it is clear that the
international nature of seafarers’ employment by crewing agencies, its long
history and the rules relating to the extra-territorial application of law have all
combined to place seafarers with the same economic and political motivation.
First, the state has an important role in facilitating the employment of both land-
based and overseas seafarer workers. As the most important element in the
case study of the labour market process by this research, this study is keen on
exploring the unique experience of overseas sea-based workers on pre-
deployment practices (such as the Pre-Deployment Orientation Seminar
(PDOS) and their employment contracts) while working on-board international
ships. This will broaden the discussion on setting out the effects of globalisation
in work and employment of both land-based and sea-based workers. The
discussion will likewise allow the link to be expanded to the role of state in
facilitating the employment of seafarers with the implementation of government

regulations such as their employment contracts.

The second point is the significant and strategic role played by licensed
manning and crewing agencies in the employment process in the Philippines.

For instance, over four-hundred (400) crewing agencies recruit and allocate
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over four hundred fifty thousand (450,000) Filipino seafarers to global shipping
(POEA 2009). With the crewing agencies operating as a temporary employment
agency, this means that to leave the country for work, Filipinos must be
recruited by a licensed recruiter and issued with a standard employment
contract which sets the basic terms and conditions for Filipino seafarers - the
POEA-SEC. As discussed in the following chapters, this situation becomes
more complex when a seafarer is recruited by a manning agent based in the
Philippines representing a principal based in another country. The agent may
sign the contract either as a principal, or as an agent of the owner. In cases filed
in court, there are problems of determining the precise identity of the seafarer’s
employer as well as the real relationship between the seafarer, the crewing
agent and the principal shipowner/shipping company (OECD 2003; Fitzpatrick
and Anderson 2005)."1

From the materials that became part of this review, it is likewise apparent that
labour export is a state-sanctioned government policy. Hence, the culture of
migration emerged, aided no less by the institutionalization of migration tactics
and strategies of the government in order to address the continued rise of
unemployment and underemployment of its citizens (Asis 2006). The erosion of
security of tenure in work has been identified as the major threat affecting work,
labour and employment and the health, life and safety of workers. As a typical
arrangement in the shipping industry, the temporary agency contract was
likewise described and highlighted in this chapter. The adoption of a macro to
micro approach in this chapter has enabled me to discuss the effects of
globalisation in the world market, and the maritime industry in particular.
Building on from the emergence of labour supplying countries for the global

supply of seafarers, the next focus will be on the human element undergoing

11 This may be seen to give rise to similar sorts of consequences, as those experienced, for example, by
other workers elsewhere in the world who are at the ends of complex contractual arrangements such as
home-based clothing workers likewise studied by Nossar et al (2003) in Australia. They were shown to
be sufficiently distant from the retailers for which they produced goods to ensure these retailers
escaped liability for the exploitation of these outworkers (Nossar et al 2003).
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the process of labour migration, global supply and outsourcing. The next section
discusses the emergence of ‘flags of convenience’ and ‘crews of convenience’

as business strategies that have an impact on seafarers’ working conditions and

pay.

2.3.1 Global effect: Flags of convenience (FOC) and crews
of convenience

Labour costs are the biggest expense to shipowners and have been the first
target for cuts on operational expenses (particularly during the economic crisis).
As previously noted, the premise is that savings can be made from available
low-wage labour in Asia and Eastern Europe - instead of continually employing
higher-priced seafarers who are nationals of embedded maritime nations
(Couper et al. 1999; ILO and SIRC 2004). With the facility offered by open ship
registries, shipowners in search of cheap crews recruited ‘crews of
convenience’ from developing nations (Donn 2002). This practice is quite
different from the practice in ‘traditional’ maritime states (e.g. Norway, China,
United Kingdom, and France) in which there have historically been some
restrictions on labour, both in terms of their nationality, pay and conditions.
FOCs by contrast, have few such restrictions and the crews aboard vessels
flagged to these states are often labelled ‘crews of convenience’. This is for a
number of reasons. Firstly, such seafarers tend to be from less developed
countries of the world. Secondly, and partly as a result of the former point, they
tend to be less well paid than their counterparts from the more developed
nations of the world as shown in Table 3.1. Third, seafarers in flag of
convenience ships are also prone to experience poor working conditions
(Couper, et al. (1999). A further important point relates to the consequence of
the shift to flags of convenience and the rise of “crews of convenience”. These
crews are assembled by a network of companies and agencies which means
that every part of the world that offers cheap labour becomes a potential source
of labour supply (ILO and SIRC 2004). Since open registers have the freedom

to recruit crews from other countries, crewing policies, managerial and national
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preferences result in employment of seafarers with different nationalities
(Couper et al. 1999; DeSombre 2003; ILO and SIRC 2004; Tsamourgelis 2009).

ITFGlobal (2014) defines an FOC as a type of registration ‘where beneficial
ownership and control of a vessel is found to be elsewhere than in the country
of the flag the vessels is flying.” This means that the requirement that seafarers
have to be nationals of the flag and port of registry need not be complied with
the flagging out or conversion of ports of registries of ships to flags of
conveniences. Further, when shipowners register their vessels to states other
than their own country of origin, it avoids the costs and restrictions associated
with ships registered in the major maritime states. There is an economic benéefit.
FOCs levies no or minimal taxes. Aside from the fact that FOCs allow ships to
be crewed by non-nationals, FOCs do not require the citizenship of shipowners
or operators. The additional attraction for shipowners is that FOCs have neither
the will nor capability to impose domestic or international regulations on
registered ships (Alderton and Winchester 2002).

The evolution of the FOC system in the last fifty (50) years reached such extent
that, by 1998, 51.3% of the world’s total gross tonnage was registered to FOC
fleets (Alderton and Winchester 2002). This development has generally been
viewed as overwhelmingly damaging by various players within the global
maritime industry because it is assumed that owners who flag to open registers
do so mainly in order to make savings in operational costs, as well as
circumvent high labour costs and fiscal regimes. This development all accrues,
with detrimental effect, to the seafarers’ working conditions and economic

benefits.

Flagging out to emerging open registers, second registers, international or open
registers is a business strategy which has a huge impact on seafarers e.g.
reduced crewing levels and extended working hours have been observed by
Bloor et al. (2000). Issues of workers risking ill health, injury and death are

important implications for the health and well-being of seafarer workers and are
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worth investigating. As a component of a fully globalised industry (Alderton and
Winchester 2002; DeSombre 2003) “crews of convenience” demonstrate
willingness to perform variety of roles even under stressful conditions which is
aggravated by their separation from their family and homes (Thomas et al.
2003). These are also workers who understand very well that they are required
to get on with the job and keep the vessel running even if it results in fatigue

and risky practices (Sampson 2011).

Alderton and Winchester (2002) found a strong correlation between inefficient
regulation, low flag state conformance index (FLASCI) scores and inferior
working conditions for seafarers who have significant effect upon the safety of
the seafarers. However, while the phenomenon created a lowering of the level
of regulation, it did not create a full-pledge race to the bottom. The reason given
is while some states avoid certain international regulations; it nevertheless
complied with minimum international requirements to avoid deletion from the
ship registry. Also, the combination of port state control measures that target
mostly FOCs, international pressure and incentives eventually saw the industry
raising their compliance with labour standards, and gradual improvement of

safety regulations (DeSombre 2003).

Ruggunan (2011) commenting on the experience of South African and Filipino
seafarers, argued that despite the shift to FOC shipping, wage rates and
unionisation levels remain high and defies the trends towards a ‘race to the
bottom’. However, this conclusion is questionable since Table 2.1 which
Ruggunan developed to show the comparison of monthly on-board wages (in
US dollars) for seafarers from 11 countries, indicates that the salary of Filipino
ratings fall far below the wages of the highest paid counterparts from the EU

despite prescription of an ITF rate'2.

2 International Transport Workers Federation (ITF) Uniform Total Crew Cost (TCC) Collective Agreement
For Crews on Flag of Convenience Ships (1 January 2012-14)

33



Table 2.1: Monthly on-board earning for ratings in 2005 (US$)

Country of domicile Dry cargo Tanker

United Kingdom 3,300-3,960 4,620-4,950
Russia 1,330-1,485 1,485-1,595
South Africa 1,430-1,650 1,650-1,950
China 900-1,100 1,060-1,320
Croatia 1,430-1,485 1,430-1,485
India 1,280-1,485 1,335-1,485
Montenegro 1,420-1,485 1,485-1,595
Philippines 1,155-1,485 1,210-1,485
Poland 1,210-1,485 1,540-1,650
Romania 1,210-1,485 1,430-1,650
UKkraine 935-1,045 1,045-1,155

Source: (Ruggunan 2011 citing International Shipping Federation, 2005)

The above sub-section has thus shown that certain business strategies such as
shift of flag of registries to FOCs reflect the growth of the employment of crews

of convenience.

2.3.2 Exploring the Filipino seafarers’ experience of their
employment contracts

At this stage, it remains uncertain how the features of the POEA-SEC impact on
the work and welfare of Filipino seafarers. This is important because the
contribution of Philippines as the leader in supplying seafarers and the
seafarers in global labour cannot be denied (Alderton and Winchester 2002).
Despite this, the review of the literature in relation to the research topic reveals
that there is lack of empirical evidence showing that overseas Filipino seafarers
were consulted on their experience of their standard employment contracts. In
the absence of a clear statement and this gap in research, this study is an
opportunity to examine the Filipino seafarers’ experience on the effectiveness of

the POEA-SEC in improving the working conditions of seafarers.
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In the context of the discussion in the previous sections, and before discussing
the experiences of the seafarers on the POEA-SEC, the next section provides
some pertinent information on the Filipino seafarers to provide some contextual
background for the discussion of the accounts of the seafarers and their

crewing managers in Chapters 6, 7 and 8.

Zhao and Amante (2005) summarized regional origins and family backgrounds
(of seafarers) and focus their analysis on the recruitment, pay and trade union
affiliations, and maritime education and training of the seafarers. The extract
below from Zhao and Amante (2005, p. 541) describes the life of the seafarer

while they are looking for a job:

“‘Although the agency is the formal point of entry into
employment, the seafarers’ own job search begins, as it
does universally and in all occupations, with accumulating
scraps of labour market intelligence from such formal and
informal sources as advertisements, relatives, friends,
classmates, school official, former crew members and
shipmates. They simultaneously make daily visits to
agencies for the latest job postings and announcements.
The Rizal Park seafarer labour market is the venue for
checking information with other seafarers, information
about working conditions, policies and practices of crewing

agencies and shipping companies.

Seafarers travel by ferry into Manila, often from various
islands hundreds of miles away and often spend months in
job search. In our survey we found that the average cadet
took 13 months to find his first job. Only those seafarers
employed through a shipping company’s wholly owned
agency could expect to have to wait for less than two
months for their next ship. While engaged in job search in

Manila, seafarers may stay with friends or relatives but
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most lodge in cheap and crowded rented ‘apartments’ or
trade union—owned dormitories... The market is most harsh
to cadets. Many young graduates of the maritime
academies have to work as ‘utilities’, i.e. as volunteer
assistances, for the agencies for months without any pay

before they can hope to find a (sic) assignment.”

From the literature and the evidence gathered for this research, it is apparent
that seafarers from developing countries like the Philippines usually come from
poor families (Amante 2003, 2004b). From the above extract, it is shown that
given the limited employment opportunities and low living standards in the
Philippines, there is no shortage of workers willing to go to sea to support their
families. From the interviews for this research (Chapter 6), it will be shown that
some Filipinos working on overseas vessels claim they are earning three times
what they could make on the domestic fleet and nine times what they can earn
ashore. Under these conditions, it is easy to imagine that workers are willing to
take safety risks and to put up with a great deal of hardships in order to keep

these jobs.

There is moreover, a specific appeal to seafaring beyond a broadly reliable and
reasonable (in relative terms) wage. Using gender as a lens, Mckay (2007)
argues that Filipino seafarers (being mostly male) are also able to obscure
exploitative or emasculating labour relations at their workplace by asserting
their exemplary masculinity (heroic breadwinners, sacrificing for the sake of
their families) through assertion of conspicuous consumption (‘one day
millionaires’, ‘largesse’) and narratives of adventure (‘sexual prowess’,
‘seasoned adventurer’). To sustain the supply of the labour force, the Philippine
state uses rhetoric on identity and nationalism in order to maintain the loyalty of
the migrants. This ensures the workers’ economic and political connections to
the Philippines (Rodriguez 2010) or that observed by Mckay (2007) on the role
of the Philippine state in promoting and regulating the seafaring niche and in

crafting narratives of heroism and masculinity to reinforce it.
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In the interviews with the seafarers and the crewing agencies (discussed in
Chapter 6 and 7), they constantly point out that foreign principals prefer Filipino
seafarers because of their training and their English speaking capabilities (Zhao
and Amante 2005). As will be argued, this clearly demonstrates how the
Philippine state constructs an image of Filipino seafarers that is cognisant and
consistent with the requirements of shipowners or principals — the qualities of
pliability such as reliability, resilience, loyalty and obedience and at the same
time cheap labour (Mckay 2007). With this marketing stereotype, it will be
suggested in Chapters 7 and 8 that Filipinos remain in subordinate positions,
with the exploitative relations and treatment of the seafarers which are left

unchallenged.

Before concluding this Chapter, the next section discusses how trade unions
seek to improve the unique working conditions of seafarers employed on
foreign-flagged ships under a short-term employment contract with high levels
of mobility. This raises a number of questions regarding a seafarer’s connection
with multi-cultural seafarers on-board, their participation in relation to trade
union activities and the potential subordination of their rights to the needs of

capital.

2.3.3 Effort of maritime trade unions to protect their
members

The examination of Alcid (n.d.) on the response of non-governmental
stakeholders™ to the situation of overseas Filipino workers (OFWs), draws
attention to the limited geographic reach of maritime trade unions and non-
governmental organizations (NGOs) in protecting their members especially for
seafarers. Thus, seafarers find themselves faced with severe practical

obstacles in accessing their rights or implementing their rights in the workplace

13 More particularly, MARINO and AMOSUP as the representative of workers in the sea-based sector,
who are fighting against seafarer blacklisting or providing service to the seafarers while at shore.
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because they do not have access to their home communities nor do they have

the resources to sustain themselves in case of disputes with their employers.

There are efforts by the International Transport Workers Federation (ITF),
together with the IMO and ILO, to establish a system of multinational industrial
relations and collective bargaining in flags of convenience ships staffed by
multinational crews by laying down minimum standards for working conditions
and incomes under the ITF Total Crew Cost Agreement (ITF-TCC)'* (Koch-
Baumgarten 1998; Lillie 2004). However, Amante (2004a, p. 86) said that the
tensions between globalization, national labour regulatory policies and industrial
democracy makes this a “fictional reality” and is a challenge facing Filipino
seafarers. Amante (2004b) cites the decision of AMOSUP, an ITF trade union
affiliate in the Philippines, who choose to temporarily freeze the scheduled
increase of the basic minimum wage for able seamen ($50 increase) as it would
render the wages of Filipino seafarers more expensive and less competitive in
relation to seafarers from other Asian regions. This issue will also be further

explored in Chapters 7 and 8.

This restriction on the limits available to seafarers to bargain for better terms
and conditions compared to, for example, dock workers is recognized by
Carmichael and Herod (2012) - given the geographical mobility, itinerant nature
of employment and limited contact with other seafarers on-board the ship. It is
suggested that forming solidarity with other workers is difficult because they are
from different communities in the global South with no informal social or cultural
interactions on which strong ties of solidarity are built (Carmichael and Herod
2012). Hence, as more workers fall outside the traditional labour law paradigm,
there is corresponding decline in union membership and influence (Johnstone

et al. 2005). The decline of union power is attributed to the “systematic union-

14“Instead of having a single, uniform ‘standard agreement’ for all FOC seafarers, with all wages and
benefits specified precisely, shipowners could negotiate agreements with ITF affiliates that needed only
to add up to an ITF-determined labour cost level. The TCC rate was intended to allow more flexibility to
unions and employers in adapting to local conditions, while still preventing inter-union wage
competition” (Lillie, 2004)
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weakening strategies of neo-liberal government (which) is a relevant factor
because of their declining collective bargaining power and their loss of political
influence” (Dore 2004, p. 51). And so with the decline in union power, certain
regulatory provisions or institutions such as the employment contract attempt to

protect the rights of seafarers.

Foremost among this is their right to payment of wages, the right to healthy,
safe and decent working conditions, and the right to time off including time off
ashore, the right to repatriation and, the right to their day in court (Fitzpatrick
and Anderson 2005). This is relevant because there are cases of seafarers
being abandoned in foreign countries, denied shore leave, and incarcerated
without court conviction, and so on (Couper et al. 1999). Inevitably and more
recently, there has been considerable focus on acts of piracy and armed
robbery against ships, which, apart from being a threat to trade, have a
significant and personal impact on the seafarers involved, especially those
taken hostage for ransom (Abila and Tang 2014; IMO 2015). To add to the
already growing concern involving seafarers, 80% of maritime accidents had
been attributed to the seafarers (criminalisation) which is another important

factor that has to be addressed.

Essentially, this highlights more clearly the need to articulate the results of an
in-depth study of the terms and conditions of the POEA-SEC which is
envisaged to show how the government efforts fare by adopting neoliberal
strategies with respect to the effects for the improvement of the working

conditions of Filipino seafarers.

2.4 Summary and conclusion

This chapter discussed the impact of globalisation, its manifestation in work and
labour standards and their consequences to Filipino seafarers. In discussing the
POEA-SEC as an alternative form of regulation of the labour market, we were
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given a preview of several entities which compose the network needed for

labour export coming from employers, employees and the government.

Following a review of relevant literature, it is apparent that most literature came
from the perspective of academics from the global North. The existence of
studies from the Philippines is confined to land-based overseas workers or
Philippine-based workers. There is no contemporary research focusing on the
views of seafarers who come from developing countries on the issue of the
efficacy of their employment contracts. This gap in research suggests the need
to gather empirical evidence directly from seafarers as well as other relevant

major stakeholders in the maritime industry.

Proceeding from the changes in the world of work, the discussion then turned to
the human element of the shipping industry. As a main component of this study,
the life and work of the seafarers and its relationship with government regulation
were described. The unique character of the maritime industry results in
emerging regulatory regimes as a legal remedy for the protection of workers.
Labour supplying states had been put to the task of raising its labour standards
and to ensure compliance with standards set by international organizations. As
set forth above, the role of globalisation to a nation State’s regulatory devises
such as prescription of a standard employment contract will be invariably
analysed in this study. Not to be discounted is the discussion of the effect of the
tensions created between national labour regulatory policies and maritime trade
unions to individual seafarer rights given their geographic mobility and nature of

employment.

This chapter discussed the themes that underpin the functional relationships
between key actors and the impact of neoliberal processes on labour supply
arrangements and work standards. In the next chapter, the micro-level links by
which labour supply arrangements and the context under which migration
processes thrive will be examined. Leading on from the discussion of the global

perspective in this chapter, the next chapter aims to continue the review of
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related literature and discuss, within local contexts, the interrelationship
between global capitalism, the employers’ demand for cheap labour, the efforts
of the functionaries of the state to regulate labour migration from the Philippines
and its effects to workers’ labour conditions. It discusses the POEA-SEC within

the Philippine temporary economic migration bureaucracy (TEMB).

Following chapters will also explain the legal relationship between the worker
and the employer to understand the effect of contractual language with the
issues of power, control, and social justice - especially when the relationships
are between the powerful (employers) and the weak (employee). This study will
rely on the analysis of the POEA-SEC in Chapter 5 and interviews with the
parties to the contract and a legal expert, which will be discussed in Chapters 6,
7 and 8.
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Chapter 3
THE POEA-SEC WITHIN THE PHILIPPINE
MIGRATION BUREAUCRACY

3.1 Introduction and overview

This chapter continues the review of related literature. It discusses the global
reach, complicated nature and fragmented set-up of a national bureaucracy that
promotes a temporary employment scheme. In doing so, it highlights the role
and importance of the POEA-SEC as a form of regulatory intervention.
Furthermore, it discusses the interrelationship and interaction between
numerous actors using the POEA-SEC to show its consequences to the
working conditions of the seafarers. This chapter aims to establish linkages
between the previous literature review chapter and provide context for the three

findings chapters that follow.

This chapter is divided into three sections. Section 3.2 provides an account of
the Philippine government’s migration policy and the institutional framework of
the labour recruitment system. It also outlines the role of crewing agencies in
international labour migration in Asia, in other developing countries and in the
Philippines. It provides a description of the government’s remittance scheme as
a central motivation to the process of overseas employment and migration.
Section 3.3 details the employment contract as one of the sources of legal right
for Filipino seafarers. The following parts discuss the case study of the labour
employment process for seafarer employment in the Philippines towards the
approval of their POEA-SEC. It highlights the process from the perspective of
the employer and a Filipino seafarer. Section 3.4 provides a summary of the

discussion.
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Recalling the definition of globalisation by Martinelli (2003) in the previous
chapter as “...processes that interconnect (various entities) in complex set of
social relations”, it is argued that extensive global networks connect
shipowners, ship managers, labour supply agencies, and training institutions
into “worldwide interdependence”. It will be shown in this Chapter that from the
beginning until the end of the labour employment process of this highly
globalised industry, the movement of workers entails the help of various actors:
bureaucrats, intermediaries, accredited medical clinics, international
organizations and transport companies. This chapter aims to provide the
background under which seafarer experience is shaped and necessary to
understand in the development of the concept of the transnational economic
migration bureaucracy (TEMB). More importantly, this involves understanding
the bureaucratic process to which the seafarers are subject - essentially, this
involves the collection of various documents/data, conduct of medical tests, pre-
departure training and exchange of money - for the seafarer to be deployed on-
board international ships. This is important to understand the protections
available for the seafarers granted by the state under an industry which is

permeated by global forces and neoliberal concepts.

3.2 Institutional framework

To explain the origins of the TEMB, what follows is a discussion of concepts of
migration, which are central to the crafting of the TEMB conceptual framework.
The discussion focuses on the components of the bureaucratic structures of
recruitment, which are organized at the national level in different Asian
countries (Thailand, Indonesia and China), namely: ‘transnational social
networks’ proposed by Jones and Pardthaisong (1999); ‘patron-client networks’
proposed by Rudnyckj (2004); and, Xiang and Lindquist (2014)’s concept of

‘migration infrastructure’:
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‘Transnational social networks’ recognises the domination of commercial
agencies as intermediaries between workers and foreign employers in the
international labour employment in Thailand. These important institutions
evolved functionally in linking employers in the more developed economies to
prospective migrants in less developed countries supplemented by commercial
providers of migration services, such as recruitment agencies, much like how

seafarers are recruited and hired.

In discussing the technologies of servitude in relation to the second concept of
‘patron-client networks’, Rudnyckj (2004) describes how networks facilitate
transnational labour migration of female domestic helpers through ‘patrons’ from
Indonesia. As such, it demonstrates the technologies used to rationalize the
interconnection of the global economy with the localized moral economies.
There are certain similarities to how seafarers and women domestic helpers are
recruited in some areas, and this pattern of recruitment forms part of the TEMB
framework. Like the women helpers, seafarers are assisted by certain well
placed relatives or friends (‘patrons’) of seafarers (‘clients’) — by giving financial
assistance and providing the introduction of the seafarer to the crewing
agencies (networks) for facilitation of hiring. Crewing agencies then provide the
necessary training to ensure that the seafarer is competent and qualified to

perform their role on-board the ship.

The third concept is ‘migration infrastructure’ in China and Indonesia which
provided a new and more exhaustive way of studying labour migration. This
concept went further in explaining how various aspects of migration
infrastructure facilitate migration. More particularly, it enumerated various
components of the migration infrastructure for the recruitment and deployment
of overseas workers: commercial- recruitment intermediaries; regulatory- state
apparatus and procedures for documentation, licensing and other purposes;
technological- communication and transport; humanitarian- NGO and

international organizations; and, the social- migrant networks.
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Considering what had just been discussed, what is common between the three
presented concepts is the networking between state regulations, commercial
intermediaries, and technological components of the “migration infrastructure” at
the national level. Clearly, the concept of ‘migration infrastructure’ and the
various components discussed are analogous to the practice of recruitment of

seafarers in the Philippines (and evident in the TEMB).
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Figure 3.1. Tripartite actors in the Philippine maritime industry labour
employment process (Source: Researcher)

Taking the findings of the above literature into account, this study will show that
the tripartite actors (state, capital and labour), interconnect and intersect with

each other to form a complex migration bureaucracy that institutionalizes
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migration of workers overseas. This is demonstrated in Figure 3.1 below, which
shows the conceptual framework | have used, within which the different actors
and stakeholders are situated in the case of the Philippine seafaring industry.
As an analytical tool on which this study is based (which evolved and is further
discussed in Chapter 8 as a transnational economic migration bureaucracy —
TEMB), it will be helpful to discuss the components or entities of this informal

migration infrastructure — state, capital and labour.

The ‘state’’® or government regulators are tasked to ensure the safety of the
ships and the welfare of the seafarers. As mentioned in Chapter 2, the state has
an important role in the labour employment process such as its pre-deployment
practices: the Philippine state requires overseas workers to undergo the Pre-
Departure Orientation Seminar or PDOS and to be covered mandatorily by the
POEA-SEC. The PDOS and the POEA-SEC are the legal and institutional
strategies that seafarers have to go through prior to their deployment on-board
international ships. These measures are administered through the POEA, a
government agency under the Department of Labour and Employment (DOLE)
(POEA 2009) which ensures the continued recruitment, deployment, and
training of workers, either as OFWs or locally. For our purposes, ‘other state
institutions’ shown in Figure 3.1 include the Central Bank of the Philippines
which ensure that banking institutions have facilities where the earnings of

overseas workers can be sent back to the country in the form of remittances.

‘Capital’ is represented by shipowners. At the labour supply country, the
shipowner is represented by manning or crewing agency representatives who

signs the contract of employment with the seafarers on behalf of the

15 Supranational organisations like the United Nations (UN), and its specialized agencies like the
International Labour Organisation (ILO), International Maritime Organisation (IMQ), as well as the
Organisation for Economic Co-operation and Development (OECD), sets international labour and
shipping standards on their member states and on the certification and training of the seafarers.
Regulators of these standards can either be flag states, port states, coastal states, and crew supply
states which all have an impact on the maintenance of ship safety and seaworthiness and the continued
employment of competent seafarers.
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principal/shipping company/employer. Licensed manning agents have since
then played a significant and strategic role in the employment process in the
Philippines. Section 3.2.1 provides a further discussion on the role of private
recruitment agencies in international labour migration. As part of private
recruitment agencies’ agreement with shipowner/principals is the recruitment of
medically and technically qualified seafarers. They also assume full
responsibility for all claims and liabilities that may arise in connection with the
use of their license, assume joint and solidary liability with the employer for all
claims and liabilities arising out of contract and guarantee compliance with
Philippine labour law as well as those of the country of employment of the
seafarers. The licenses are valid for two years when they may be renewed but
not transferred (ILO 2002b). Other entities, like the ship manager or ship
operator or bareboat charterer'® likewise represent the shipowner in the actual
operations of the ship while suppliers and customers dictate the level of skills

and competence of the seafarer of which these ship interests must rely.

These recruitment agencies are important gatekeepers in the labour export
process (Tyner 2010). The private sector is composed of labour-recruitment
agencies. This is further subdivided into private recruitment agencies (PRA) 7
or those licensed to recruit and deploy land-based overseas contract workers.
As earlier discussed, private recruitment agencies (PRA) and other allied forms
of recruitment are deeply entrenched and institutionalised in the outmigration

process.

16 "Bareboat charter" means a contract for the lease of a ship, for a stipulated period of time, by virtue
of which the lessee has complete possession and control of the ship, including the right to appoint the
master and crew of the ship, for the duration of the lease (UN, 1986)

7 private recruitment agencies can be further subdivided into private employment agencies (PEAs)
which supply labour to foreign clients with the foreign client as the principal employer and
service/construction contractors (SCCs) which provide labour through the deployment of Philippine
companies, with the Philippine company receiving the foreign labour contract. Manning agencies are
PEAs who are licensed specifically to recruit and deploy seafarers, or sea-based workers, for vessels
plying international waters or other maritime related activities (POEA, 2010).
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A change in approach to regulation for the use of private employment agencies
is apparent. Before the 1970s there was a prohibition on private employment
agencies or temporary work agencies which stemmed principally from concern
over abuses perpetrated by them. There was widespread consensus that
workers should not have to pay for work and the provision of employment
placement through public employement services. This is in deference to the
declaration of ILO that ‘labour is not a commodity’ (ILO's Declaration of
Philadelphia of 1944). While there are exceptions to this rule, the compromises
became more widespread, fostered by the adoption of ILO Convention on
Private Employment Agencies (1997). Thereafter, the expansion of temporary
work agencies became possible. Countries in Europe such as Netherlands,
Denmark, France and the UK introduced licensing and registry systems for
temporary work agencies. This brought greater legitimacy to temporary agency

work.

With the various personalities involved, this makes it difficult to identify the
beneficial owner of the ship - as the registered owner listed in the ship registry
may either be nominee directors, nominee shareholders or bareboat charterers
(OECD 2003). In the case of flag of convenience (FOC) registered ships, the
real owner remains anonymous. It is important to show clearly the real employer
of the seafarers and their relationship with the workers as this is relevant when
questions of liability for the abuse of seafarer's human rights become a
contentious issue. This will be further discussed in Chapter 7 in relation to the

experience of seafarers.

Individual seafarers and maritime trade unions collectively represent ‘labour’.
The terms and conditions of the POEA-SEC directly impinge on the seafarers
whether on-board the ship or ashore. Their legal right and protection directly
depends on the interpretation and implementation of the employment contract
and additionally, the Collective Bargaining Agreement (CBA). It is recognized
that they require special protection due to the hardship and danger attached to

this profession and the limitation of unions to effectively represent them. They
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are distinct from land-based workers in view of the particular nature of their
employment and geographic mobility - seafarers cannot leave their workplace
(the ship) at the end of the day.

On the whole, and in connection with how we adopted Martinelli’'s definition of
globalisation and Xiang and Lindquist (2014)'s concept of “migration
infrastructure”, we are able to apply these concepts to the complex structure
that shape the governance of the Philippine maritime industry. We were also
able to discuss how the workings of these network of state institutions
(government regulators), labour organizations, labour recruitment agents,
foreign employers, and potential migrant workers have strongly and actively
influenced these actors. Moreover, the production of international labour
migration for both land-based and sea-based sectors is the result of the
interaction of these actors which operate both domestically and internationally
(Terry 2009). This is reflected, more generally, in the next sub-section where
the role of agencies in international labour migration in Asia, other developing

countries and the Philippines will be discussed.

3.2.1 The role of agencies in international labour migration
in Asia, other developing countries and the Philippines

The history of private recruiters involved in international migration has been
well-established in the literature (Jones and Pardthaisong 1999; AguilarJr.
2003; Agunias and Ruiz 2007; Tyner 2010). From the emergence of modern
forms of private recruitment agencies in Eastern Asia in the 1970s'8 to serve the
increasing demands of Middle Eastern states mostly as construction workers
(Arnold and Shah 1984), these commercial and bureaucratic agencies have
augmented social networks in the organization of international labour migration

in Asia. This shift in labour migration from the Middle East to the growth

18 Awareness of employment opportunities abroad spread and labour supply began to exceed demand.
Middle Eastern employers then shed their recruitment role to agencies financed by placement fees from
the aspiring workers.
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industries developing elsewhere in the Asian region’® (Jones and Pardthaisong
1999) ensured that the government and population of labour-surplus countries?°

have access to high-earning prospects abroad.

The success of the organization of international labour migration within Asia has
been largely dependent on and dominated increasingly over the last two
decades by agencies which, for a substantial fee, act as intermediaries between
workers and foreign employers (Jones and Pardthaisong 1999). These
agencies are responsible for the recruitment, documentation, mobilisation and
transport of workers. The growing number of recruitment agencies and the
whole host of commercial providers of migration services compose the
‘immigration industry’ in Asia and comprise the complex network that links the

labour-sending state with the labour-receiving state.

The particular form of international labour migration policy in the Philippines has
allowed it to become a country that promotes and markets its citizens as
preferred labour to the global market. This had been confirmed in several
articles (See for example O'Neil 2004; Asis 2006; Pernia 2011). Given its
oversupply of labour force, the country seized this weakness as an opportunity
to field its workers globally. With much of the country’s policies focused on the
service sector?! instead of developing its advantage in the manufacturing and
agricultural sector, these institutional workings supported the culture of

migration involving millions of Filipinos - despite the reported risks that they are

19 Namely, Japan and the newly industrialising countries of Hong Kong, Singapore, Taiwan and South
Korea and Brunei (David 1991).

20 Namely: Philippines, Indonesia and Thailand. Some countries of intermediate economic status like
Thailand and Malaysia are both labour exporters and importers Jones H. and Pardthaisong, T. 1999)

21 “The service sector produces intangible outputs — the application of labour, skills and technology —
that change the condition of products or persons, of that facilitate transfer of knowledge of ownership,
among others” (NEDA, 2015). According to the Philippine Statistics Authority, our country’s Services
sector is composed of those who engage in the following: Wholesale and retail trade, information and
communication, financial and insurance, real estate activities; repair of motor vehicles and motorcycles,
professional, scientific and technical activities, transportation and storage; accommodation and food
service activities, administrative and support service activities, public administration and defence,
education, human health and social work activities, arts, entertainment and recreation, activities of
extraterritorial organization and bodies, activities of households as employers (NEDA, 2015).
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likely to face. In many Asian countries including the Philippines, the export of
labour is intended as a stop-gap measure while the state is in the process of
implementing alternative policy reforms. However, while its Asian neighbours
adopted trade overseas to spur the growth of its economy, labour export
remains a major development policy in the Philippines, as discussed by Abella
(1993) and Pernia (2011)

As such, it was suggested that the government is itself engaged in ‘legal human
trafficking’ of seafarers (Rodriguez 2010). This had also been written about by
Ezquerra (2007) using the case of Filipino workers in the United States. She
likewise proposed the existence of ‘legalized trafficking’ in view of biased policy
making, rigid and strict immigration policies in the US and the lack of
employment laws covering caregivers and domestic workers in the Philippines.
Hence, their recruitment or entry to a receiving country, although by legal
means, has the potential to create situations of vulnerability, subordination, and
exploitation found in cases of illegal trafficking which may be the case for

Filipino seafarers despite their employment contracts.

The pattern of uneven development in the Asian region shows that while its
Asian neighbours such as South Korea, Taiwan, Singapore, and Japan have
fared better economically, the Philippines remained a poor country. Moreover, it
has been suggested that this undermining of economic, social and political
development is the result of massive corruption in government which makes the
Philippines, once touted as the “next Southeast Asian tiger economy’,
entangled in the reality of a third world country with “huge foreign debts,
perennial trade deficits, widespread poverty, low national income and high
unemployment” (Amante 2003). Having no economically attractive job
opportunities at home, Filipino workers, who mostly come from the low socio-
economic groups, see their employment abroad as a way out of poverty
(Amante 2003).
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What is happening in the Philippines, as demonstrated in the literature is that
the government is adopting a complementary policy of encouraging migration
and at the same time supporting manufacturing and agricultural exports (Cohen
2006). Aside from recognizing its human capital as an advantage to counter
massive unemployment, the Marcos administration in the 1970s directed the
creation of an apparatus to regulate the deployment of workers overseas. First,
there was a shift of a strategy from import substitution industrialization (I1SI) that
favoured capital-intensive industries producing for the domestic market. This
shifted again to export-oriented industrialization, which encouraged the

investment of foreign capital in the form of export-processing zones.

Second, with the codification of all labour laws in the Philippine Labour Code
(1974), labour policies and programs were geared towards overseas
employment. The passage of the Labour Code and the parallel reorganization
of government entities institutionalized the labour employment program of the
government. Pernia (2011) with (Alcid n.d.) and (Abella, 1993) cites non-
governmental organizations’ assertions that overseas employment has been a
de facto government policy since the government not only manages migration
but also recruits and deploys workers abroad (O'Neil 2004) to solve the growing
problem of unemployment in the 1970s (Pernia 2011; Alcid n.d.). The continuing
demand for workers abroad fuelled further migration which is pushed further by

the problems faced by the country internally (Asis 2006).

Third, the composition of the POEA reveals its over-arching reach into all
aspects of the overseas employment program and indicates that it does not
function in isolation but is part of a bigger state function. This is manifested by
the POEA Governing Board?? and its interaction of the tripartite committee
resulting in the formulation of the current POEA-SEC. The POEA is a crucial

part of the migration bureaucracy to ensure the success of the recruitment

22 The POEA Governing Board referred to in Figure 4.4 is composed of the Secretary of Labour as Chair,
the POEA Administrator as Vice-Chair, a representative from the private sector, and three (3) slots for
overseas Filipino workers’ representatives come from the land-based, sea-based and women’s sector.

52



process. As suggested by Tyner (2010) the POEA?Z functions as a ‘command
centre’ and serves as the conduit between individuals and institutions. As part
of its mandate, it assesses and monitors overseas labour market conditions by
utilising government officials abroad to help determine which countries offer
profitably for the deployment of (migrant) workers. Although their core functions
do not involve movement of labour, these officials find their terms of reference
revised in order to assist in the labour market categories that are becoming
crucial to the deployment of labour. For instance, a POEA government official
said that ambassadors and consulate officials, labour attaches and other
officials abroad act as the ‘eyes and ears’ and watch for any labour-market
developments in the country in which they are stationed and report it to the
POEA directly or the Department of Foreign Affairs (DFA) which then reroutes
the information to the POEA. State-sanctioned marketing missions, promotional
campaigns, bilateral agreements and media advertising help promote and

develop overseas employment opportunities.

2 Historically, two agencies were created in the Philippine Labour Code in 1974: the Overseas
Employment Development Board (OEDB) and the National Seaman’s Board (NSB) (Tyner, 2010) These
agencies were responsible for marketing, developing, recruiting and deploying land-based and sea-
based workers, respectively. Another agency which already existed, the Bureau of Employment Services
(BES), functioned as a transitory, government-run employment agency which simultaneously regulates
private recruitment agencies. Events which occurred in the 1970s and 1980s triggered a reorganization
of the overseas employment program. Thus, the OEDB, NSB and BES were merged to form the
Philippine Overseas Employment Administration (POEA) in 1982 as government renewed its effort to
increase its labour-export program and deploy the workers through a licensing and documentation
scheme involving the workers and the private sector (POEA 2008)
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Table 3.1. The POEA divisions and offices

POEA Governing Board
Chairman: Secretary of Labour and Employment as Chairman

Vice- Chairman: POEA Administrator as Vice-Chairman

Members: Representatives from private, women, sea-based and land-based sectors

POEA Administrator

Deputy Administrator for Employment

Deputy Administrator for Licensing and

and Welfare Adjudication
Pre-Employment Welfare and Licensing and Adjudication Office
Service Office Employment Office Regulation Office
Sea-based Centre Government Employment Adjudication Branch
Agency Hires Group | Placement Branch Regulation Branch
- Accreditation - Client Services | - Employment
Division Division Service
- Processing - Recruitment  and Regulation
Division Documentation Division
- Seafarers Registry Division - Labour Assistance

Unit

Centre

Pre-Employment

Welfare Services

Licensing Branch

Recruitment Regulation

Services Office Branch - Licensing and Branch
(land-based agency | - Workers Education | Evaluation Division
hires) Division - Inspection Division
- Assistance and
Welfare Division
Land-based Centre Welfare Anti-Illegal Legal Research Docket
(Non-agency hires) Employment Office Recruitment and Enforcement Branch
- ‘Balik Mangagawa’ | - Employment Branch - Legal Research
(Back-to-Work) Branch - Legal Assistance Division
Division - Land-based Division - Docket and
- Name-hire Unit Registry Division - Operation and Enforcement Division
- Manpower Surveillance
Development Division
Division - Prosecution
Division

The divisions and offices of the POEA shown in Table 3.1 and illustrated in

Appendix “G” and explained in section 3.2 help promote and develop overseas

employment opportunities for various skills categories. Most significantly, the

framework uniquely involves the cooperation between the government, the

employers, and the workers, through their trade unions. As well as working with
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relevant government institutions?*, the POEA likewise coordinates its efforts
with a number of private recruitment agencies. Bringing together private foreign
employers and Philippine-based recruitment agencies is necessary in order to

establish contact with labour receiving states.

As demonstrated above, the Philippine state maintains, controls and disciplines
its labour force using not only institutional resources for the continued and
sustained mobilization of its workers. It explains the mechanisms that shape
and inform the government’s economic policy which facilitates the delivery of
seafarers to the labour employment market. The remittance scheme, as will be
discussed in the next section, is very much a critical part of this institutional

framework.

3.2.2 Remittance scheme

Taking advantage of the need of labour-receiving countries for cheap labour,
the employment of Filipinos overseas not only improves the lives of the workers
and their families but also the Philippine economy. Overseas workers’
remittances have kept the Philippine economy afloat and insulated the country
from the financial crisis in 2009 (Yujuico and Valisno 2010). This has become a
vital source of stimulus for sustenance of the economy of the Philippines which

registers a favourable growth amidst fiscal problems.

24 Another government entity is the Overseas Workers Welfare Administration (OWWA). It is under the
Department of Labour and Employment (DOLE). This entity is important because it administers a Fund
for specific purpose benefits for overseas workers and their families such as education, training,
scholarship, health and livelihood; disability and death benefits; and, for repatriation in times of crisis.
Filipino seafarers become mandatory members of the OWWA by contributing mandatorily to the
OWWA Fund. As well as working with other government institutions involved in the seafaring industry
such as the Maritime Industry Authority (MARINA), Technical Education and Skills Development
Authority (TESDA), Professional Regulatory Commission (PRC), Department of Foreign Affairs (DFA) and
Department of Health (DOH), the POEA likewise coordinate its efforts with a number of private
recruitment agencies (PRAs).
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The legal basis for the requirement to remit a certain percentage of the
seafarer’s’ basic salary to their beneficiaries in the Philippines is institutionalized
in the Philippine Labour Code of 1974 and specified in the standard
employment contract (POEA-SEC). The contract of employment for seafarers
(POEA-SEC) is unique as seafarers are the only category of overseas workers
who are required by law to remit a certain percentage of their wages (at least
80% of wages at least once a month) to the seafarer’s allottee in the Philippines
(McKay 2010). The Philippine economy has become heavily reliant on
remittances from overseas Filipinos, both from the land-based (e.g. nursing)
and sea-based sectors. Hence, from the point of view of the Philippines,
overseas Filipino workers (OFWs) are an important group of people because of

the remittances they bring.

The mutual benefit for the worker and the Philippine state is apparent. On the
part of the worker, the literature described Filipinos to embrace a culture of
emigration as a means of survival (Abella 1993; Yang 2004; McKay 2010).
Households adopt immigration of one of their family members as an economic
strategy. Family members are commonly expected to go abroad either
temporarily or permanently to ensure that they can send their children to school,
give them access to quality health care, and provide for their basic needs
(Parrefias 2006).

On the part of the Philippine state, the full-year cash remittances of OFWs
amounted to US$22.8B for the year 2013 alone. Of this amount, US$5.22B
account for the total cash transfers from the 380,000 sea-based workers (BSP,
2014). The sustained global demand for professional and skilled overseas
Filipino workers (OFWs) as well as improved monitoring of remittance flows
(BSP, 2012). These remittances strengthen the foreign exchange reserves, help
stabilize the economy, and provide government with funds to finance
development projects.
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To promote efficiency, the government continue to devise specialized systems
in terms of faster delivery time and lower service fees (Gonzaga 2009). Access
to formal channels for remitting funds to Philippine beneficiaries or allottees can
be traced to technological innovations and wider remittance network of financial
institutions which promote the smooth and efficient remittance flow process of
sending money to beneficiaries or allottees. The cross-border financial
transactions, on the other hand, are governed by multi-dimensional set of laws.
The regulations set by the Bangko Sentral ng Pilipinas (BSP) or Central Bank of
the Philippines focus on payment and settlement systems that facilitate faster

delivery time and lower service fees.

To further increase the amount of remittance, Yujuico and Valisno (2010)
proposed greater human capital investment to ensure a more highly educated
force. This upgrade of the provision of education is premised on the belief that it
will improve the workers’ bargaining leverage. This is coupled with the
governments’ efforts to establish social networks with market intelligence on job
vacancies and political conditions in order to broaden the geographical
possibilities for the workers. It is predicted that as it is enhanced, more funds
could be channelled to households’ foreign exchange savings, micro-enterprise
activities and other alternative financial instruments with the intent of eventual

re-integration of some of the seafarers to land-based activities.

Section 3.3 details the employment contract as one of the sources of legal right
for Filipino seafarers. It discusses the case study of the labour employment
process for seafarer employment in the Philippines towards the approval of their
POEA-SEC. To provide the context or background in the next chapters, this
section highlights the process from the perspective of the employer and a

Filipino seafarer.
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3.3 The employment contract as a regulatory intervention -
case study of the labour employment process

There are two sources of legal rights of Filipino seafarers: the law and their
employment contracts (Binghay 2005; Jardin-Manalili 2010). In terms of the law
as a source of the legal rights of seafarers and in recognition of the shipping
industry as the world’s first genuinely global industry (deSombre 2006),
international seafarers’ and ship owners’ organizations, supported by
governments, came together to create an international regulatory response of

an appropriate kind — global standards applicable to the entire industry.

The Philippine Constitution, the Philippine Labour Code, the Migrant Workers
Act and the POEA Memorandum Circular No. 10, series of 2010 are the
important domestic laws relating to the labour employment process and the
POEA-SEC?.

In terms of the contract as a source of legal rights of seafarers, this follows the
various models of institutional design for worker protection in a globalised
economy. Deakin (2007) discussed that during the early period of capitalist
development in Britain, the institutional design appropriate for labour protection
is characterized by a contract of employment. Under the contract of
employment, workers were offered protection in return for subordination. In the
European continent, the contract of employment was recognized as a
mechanism of economic integration within the enterprise and of social cohesion
beyond it. Even traditional maritime practice dictated the need and entitlement

of a seafarer to articles of agreement specifying the terms of employment.

To consider rights arising from contract of employment, it is necessary to
consider national maritime and employment laws, and also the actual contracts
of employment that may be in use. Currently, deployment onboard overseas
ships is generally for short periods of time. This means that the relationship

25 Their salient features are contained in Appendix “J”.
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between the worker/seafarer, the manning/crewing agency and the user
firm/shipowner is governed by an employment contract. This contract contains
minimum terms and conditions of employment but the parties can agree to
better terms and conditions subject to the approval of the POEA (ILO 2002a).
This employment contract drawn locally with the manning agency is distinct
from a collective agreement with the maritime trade unions and the so called

ship’s articles which is presented by the captain once on-board the ship.

Hiring Filipino seafarers

Figure 3.2. Process of Hiring Filipino Workers from Employer
Perspective (Source: Researcher)

As mentioned previously, this research use the intricacies of the labour
employment process towards the approval of the standard employment contract
as a case study to show the context under which Filipino seafarers enter the
seafarer industry, facilitated by the interplay of various actors. In describing the
contractual process to engage the services of the workers, special attention was
paid toward the interplay of the institutional framework to establish the

parameters for the workers’ employment rights and protection.
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Figure 3.2 illustrates the process of hiring Filipino workers from an employer’s
perspective. On the part of the manning or crewing agents, they are regulated
by the POEA, through a licensing and registration system in order to be allowed
to recruit Filipinos for overseas employment. This entails policy setting and
market research on the part of the POEA and other state institutions, the
registration or accreditation of the employers (principals) and the use of the
recruitment network set-up by the POEA to fill-in job vacancies through the

PRAs or manning agencies.

The government sets a high requirement to issue licenses to recruitment
companies. To be granted a license, an agency must meet the minimum
capitalization requirement, submit an escrow agreement and a surety bond?®.
As part of the application, manning agents undertake to recruit only qualified
seafarers and assume full responsibility for all claims and liabilities that may
arise in connection with the use of their license. They also assume joint and
solidary liability with the employer for all claims and liabilities arising out of the
contract. They are prohibited from collecting any placement fee for the

recruitment and deployment of seafarers.

To gain employment, a seafarer goes through a process of documentation
involving various government entities. As shown in Figure 3.3, this includes
interface with various government and private agencies: the Maritime Industry
Authority for his Seaman’s Identification and Record Book (SIRB) and

certification that he has undergone the required training courses?’, POEA for

26 Minimum capitalization requirement of two million pesos (PhP2,000,000) or forty-six thousand one
hundred and seventy US dollars (US$46,170 and must submit an escrow agreement in the amount of
one million pesos (PhP1,000,000) or twenty-three thousand US dollars (US$23,000) as well as a surety
bond on one hundred thousand pesos (PhP100,000) or two thousand three hundred US dollars
(US$2,300).

27 The SIRB is where entries of his services on board are entered by the Master of the ship and the
ratings of performance are entered.
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the issuance of a Seaman’s Registration Card, manning agency??, and
government-accredited clinic/doctor for the medical examination and
psychological test. After being certified as medically fit for employment, and it
has been determined that their training certificates comply with international
requirements, additional training courses may be required. Once all the tests,
examinations and certifications have been completed and complied with, the
seafarer undergoes a Pre-Departure Orientation Seminar (PDOS) with an
accredited training service provider where the seafarer’s rights and obligations
under the contract of employment are discussed. This is followed by the

issuance and signing of the POEA-SEC with their crewing agencies.

The foregoing description sheds light on the labour employment process in the
Philippine seafaring industry with the POEA-SEC as a kind of objective legal
document meant to be used by the employer and the seafarer. In conjunction
with other implementing entities and stakeholders, it sets up certain rights and
responsibilities in compliance with the standards imposed by supranational
organizations. Seafarers are covered by special and separate body of law
contained in merchant shipping legislation and codes, supplemented by residual
maritime laws, labour and employment provisions, provisions in contracts,
collective agreements, crew agreements and ship’s articles. The intertwined
network of national and international organisations which try to enforce the
regulatory framework of the maritime industry affect the everyday working

conditions of seafarers the most.

28 where he undergoes an interview, a written examination and a trade test depending on the
requirement of the foreign principals
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Processing of overseas employment of
Filipino seafarers

Figure 3.3. Process of overseas employment from perspective of Filipino
seafarers (Source: Researcher)

3.4 Summary and conclusion

This Chapter has highlighted the role and importance of the POEA-SEC as a
form of regulatory intervention. Looking at the experience of the seafarers, the
interrelationship and interaction between numerous actors using the POEA-
SEC was explored to show its linkages to the Philippine government’s migration
policy and the institutional framework of the labour recruitment system. Using
Martinelli’s definition of globalisation and Xiang and Lindquist (2014)’s concept
of ‘migration infrastructure’, it was discussed that tripartite actors (state, capital
and labour), interconnect and intersect with each other to form a complex
migration bureaucracy that institutionalizes migration of workers overseas. As

an analytical tool and conceptual framework to show the different actors on



which this study is based, the components or entities of the transnational

economic migration bureaucracy (TEMB) were identified.

As demonstrated in the discussion above, the Philippine state’s government
economic policy, mechanisms and strategies ensures the continued and
sustained mobilization of its workers and the delivery of seafarers to the labour
employment market. As discussed, the remittance scheme is very much a

critical part of this institutional framework.

At this stage and in the chapter that follows, it is suggested that the POEA-SEC
is framed in such a way as to work against the interest of the workers. With a
deeper analysis of the POEA-SEC in the next chapter and using the experience
of the seafarers, it will be shown that it is difficult for the workers to enforce the
contract to their advantage. It will also be proposed that rather than being used
for their protection, the true nature of the government prescribed POEA-SEC
actually diminished the ability of the seafarers and their unions to negotiate
better terms and conditions. This is aggravated by the fact that, in many ways,
seafarers do not share the power base that other workers have. For example,
not all of them belong to, or have access to the International Transport Workers’
Federation (ITF); neither do they belong to sufficiently powerful national unions.
While various national seafarer unions represent such a front to improve their
rights, the work of these entities does not sufficiently represent the interest of
the Filipino seafarers much less the world’s one and a quarter million seafarers
(Manuel 2011).

63



Chapter 4

RESEARCHING THE
STANDARD EMPLOYMENT CONTRACT

4.1 Introduction

This Chapter elaborates on the research strategies used in this study and
explains why they were adopted. Section 4.2 details the preparation for the
research including the positionality of the researcher, conduct of the pilot case
study, negotiation of access and the profile of the participants. Section 4.3
presents the discussion of the field work proper. Section 4.4 highlights the
methods used in the analysis of data collected from the field. Section 4.5
discusses the limitations of the study as well as the ethical dilemmas
encountered during the research process, which are discussed towards the

end. The final section provides a summary and conclusion.

This research employed a case study approach to address the question:

From the perspective of major stakeholders in the Philippine seafaring
industry, are the terms and conditions of the POEA-SEC implemented in
ways that offer protection when seafarers are deployed on-board

overseas ships?

In asking this question, the research also sought to understand the influence of
the global political economy in certain policy interventions of the state in the

employment of overseas workers and in ensuring their protection.
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In this research, case study is defined as:
an in-depth exploration from multiple perspectives of the
complexity and uniqueness of a particular project, policy,
institution, program or system in a ‘real life’ (Simons

2009, p. 21)

More specifically, this research uses the “progressive case study” approach
(Eisenhardt, 1989 in Steenhuis and Bruijn, 2006, p. 7):
Progressive case study being a mix of the two methods?°
is an inductive (theory developing) case study approach
that is oriented in the interpretivist paradigm. The
outcome is some theory that should not be considered
validated but rather contains concepts and possible
relationships which creates new insight (grounded in
empirical data) and that can be tested in subsequent

research (Steenhuis and Bruijn 2006, p. 7).

The progressive case study approach allows the collection and analysis of rich
data from several inter-related sources. It is acknowledged that case study may
have some limitations in terms of representativeness, generalizability, reliability
and validity (Yin 2003; Flyvbjerg 2006; Starman 2013). To address these
limitations, | followed triangulation techniques using multiple data sources or
methods and to examine different perspectives and allow theoretical saturation
(Steenhuis and Bruijn 2006; Eisenhardt and Graebner 2007). Multiple
approaches such as interviews, focus groups, documentary analysis and site
observation have been employed to gather evidence. Together with the
feedback from participants from various groups, this has enabled the
development of a nuanced or contextual view of reality and helped uncover the
complexities embedded in a multi-faceted labour employment process.

» Case research proposed by Yin (2003) and Grounded Theory research proposed by Glaser and
Strauss
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In hindsight, a carefully designed quantitative approach using a survey
questionnaire could have been conducted for this study to help ascertain the
effectivity of the implementation of the POEA-SEC. However, this would not
have fully captured the seafarer’'s experience as envisaged in this study nor
provide explanations of the complexities of the labour employment processes
that seafarers undergo. This is the main reason why quantitative research

methods were not used.

4.2 Preparatory work for the research

This section discusses the preparatory work prior to conducting the field work
proper: preparing the interview schedule, and selection of the case sample. It
also discusses my positionality as a researcher (4.2.1), the conduct of the pilot

case study (4.2.2), negotiation for access (4.2.3) and the field work site (4.2.4).

| prepared interview guides for each of the participant groups — regulators,
maritime lawyer, crewing managers and seafarers. In preparing my interview
schedules, | divided the questions to cover key issues as shown in Table 4.1.
The overarching theme for the questions was the process adopted by
government and the private employment agencies engaged in the maritime
industry. The key issues in Table 4.1 were further developed during the analysis
phase as themes, concepts or analytical tools of the data collected (Steenhuis
and Bruijn 2006). This will be discussed further in section 4.9.

In terms of selecting my sample, | used theoretical sampling as recommended
by Eisenhardt and Graebner (2007) to illuminate the relationships among the
participants of this research and their experience of the POEA-SEC. It is
acknowledged that the sample does not necessarily represent a specific

population (Eisenhardt and Graebner 2007).
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Table 4.1. The key issues of the interview schedule

Government Maritime lawyer Crewing managers Seafarers
1. General 1. General 1. General 1. General
Information information information information
2. Personal 2. Professional 2. Company profile | 2. Personal career
background background
3. Plans, policies | 3. Plans, policies and
and programmes programmes
4. Rationale for | 4. Rationale for
prescribing the prescribing the
SEC SEC
5. Jurisdiction over | 5. Jurisdiction over
seafarers seafarers 3. Competition 3. lIssues involving
4. Regulation contract terms
5. Training and conditions
6. Recruitment 4. Grievances
process < 5. Unfair treatment
6. Dealing with | 6. Dealing WiJ:< 7. Contract workers| | 6. Pay
problems and problems and)| 8. Protection 7. Work/life balance
issues of the SEC issues of the SEC || 9. Adhesion \g
10. Dealing with
problems of the
. SEC
11. Social dialogue
7. Governance 7. Governance 12. Governance
8. Tripartism 8. Tripartism 13. Tripartism 8. Union
14. Assessment 9. Assessment
9. Amendments to | 9. Amendments to | 15. Amendments to
the SEC the SEC the SEC
10. Conclusion 10. Conclusion 16. Conclusion 10. Conclusion

From the industry information collected, | chose to focus on a manning agency |
have called Tanglaw-Diwa as the subject of the case study — this is because it
is a typical case in one sense but which, at the same time, is also atypical. It is

a typical critical case (Flybjerg 2006)° because it was recognized by the

30 As reported by the POEA (2005) it is one of the manning agencies which is consistently recognized as a
top performer for deploying the highest number of highly qualified seafarers. It was likewise awarded
the Presidential Award of Excellence for manning agencies in the sea-based sector PIA (2010) and
recognized for deploying the highest number of seafarers and consequently the highest foreign
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government for its best operating practices. It is assumed that Tanglaw-Diwa as
a model organization complies with safety regulations for its seafarers. | thought
that if | found issues of non-compliance during the research, then it is more
certain that the same problem or issue would exist in other enterprises that

were less careful to comply with safety regulations (Flybjerg 2006).

Tanglaw-Diwa is also atypical, hence, an interesting case subject. As shown in
Figure 4.1, it is a shipping conglomerate whose operations are very diverse but
inter-connected - manning and crewing management handling the recruitment
and documentation of seafarers; ship management providing marine and
technical services not only to its ships, but also to shipowners; a shipowning
company that owns and/or manages different types of ships (passenger, tanker,
cargo, container, bulk); and, also undertakes insurance brokerage, transport

and logistics and other auxiliary services.

Pag-asa Shipping, Abakada Shipping, Kaibigan Shipping, Maharlika Shipping
and the In-House Training Department of Tanglaw-Diwa (all pseudonyms)
which are subsidiary companies of Tanglaw-Diwa formed the case units for this
research. The study of these case units is important in order to understand the
dynamics between crewing managers and the seafarers. For instance, through
site observation and the interviews, | was able to examine whether and to what
extent crewing managers explained rights and responsibilities under the POEA-
SEC to the seafarers. Further, crewing managers are a good source of
information to explain if seafarers are given the opportunity to ask questions
and clarify vague concepts in the contract before the seafarers sign it. The
same interviews were also helpful in providing information on the level of
influence that employers’ representatives exert in crafting of the terms and

conditions of the standard contract as well as their strategies in sustaining the

exchange earnings. It had also been recognised for its exemplary welfare programmes and allied
services POEA (2005).
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steady supply of Filipino seafarers to the global labour market. This

discussed in Chapters 6 and 7.

Operations of Tanglaw
Diwa Shipping Corp.

Manning and
CIEwing
MEnas=ment

TANGLAW
DwA
SHIPPING
CORPORANION

R=cruitment
and training

Figure 4.1. Tanglaw-Diwa with its subsidiary companies
(Source: Researcher)?'

31 Tanglaw-Diwa, Kaibigan, Maharlika, Abakada, Pag-asa are all pseudonyms.
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4.2.1 Reflections as a researcher

In this section, | offer some reflection in relation to my current profession and

my role and status as a researcher — whether | am an insider or an outsider.

| am a lawyer and have worked in the Maritime Industry Authority (MARINA)32
for fifteen (15) years. My work involves granting franchise to ships to carry
passengers and cargoes in the domestic trade and hearing cases that are filed
against shipowners for violation of relevant rules and regulations. This includes
investigating major incidents or accidents within Philippine territories involving
the loss of lives and cargoes at sea such as capsizing, collision, or grounding.
The human element is always a side issue in my line of work. Seafarers would
only be involved in these cases when they are implicated in a maritime accident
or incident and their license as a seafarer is at risk of being suspended or
cancelled. Unless they are called as witnesses, seafarers do not attend these
hearings (they may be dead, injured in the accident or in hiding). They were
always represented in these administrative cases by private lawyers who submit
documents, certificates, and licenses in compliance with directives during these
quasi-judicial proceedings over which | preside. Thus, | do not have any direct

interface with seafarers in my work.

My interest in studying the POEA-SEC was influenced by my experience in
policy making to promote and regulate the maritime industry and my training as
a lawyer. In general, this has involved being asked to assess contracts as to
whether it was negotiated with the best interest of the client, it contains all the

essential terms and conditions, and does not have any conflict with law. |

32 The MARINA is one of the government entities involved in the labour market for seafarers as it is
mandated to promote the maritime manpower sector by maintaining a reservoir of trained manpower
to meet the needs of the maritime industry (MARINA, 2005). Established as ‘the single maritime
administration in the Philippines” under Executive Order No. 75. One of MARINA's interface with
seafarers is the issuance of the seafarer’s identification and record book (SIRB), otherwise known as the
seaman’s book. The SIRB is a passport-like document where the service record of the seafarers are
stamped and recorded. More recently, certificates of competence (COC) and certificates of proficiency
(COP) to seafarers are also being processed in the MARINA.
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wanted to find out the reasons for requiring the seafarers to be covered by the
POEA-SEC.

In terms of the issue of my role in the conduct of the research, | am an insider to
my participants only in terms of having similar nationality, sharing the same
Filipino language and being commonly conscious of our country’s involvement
in the supply of labour and our culture of migration. For example, we know
where Luneta Park is located and know it as a place where seafarers meet to
find employment. | recall an interview with a Fleet Director who merely pointed
to the direction of Luneta Park with his lips when asked where he recruits
seafarers. This non-verbal gesture requires no interpretation in view of the
common knowledge within maritime industry concerning the role of Luneta as a
place of recruitment. This is what Tillman (2002, p. 3) highlighted when she
said, “(f)Jrom a culturally sensitive perspective, shared knowledge and
understandings of the phenomenon under study are implied”. However, at other
times in my fieldwork, | could easily become an outsider when participants

talked to each other in a native language that | do not speak.

| am also an outsider in terms of my gender, profession and educational
background. The majority of my interviewees are male, as shown in Table 4.5.
In fact, when | was asking for the statistics of male and female seafarers being
handled by Abakada Shipping, the Fleet Director told me that he had never
processed the papers of any female seafarer. He pointed out that if | wanted to
join as a seafarer | would have to start on-board cruise ships and not in the
navigation side (with watch keeping duties) because | am female. Also, while |
was observing inside the crewing agency offices, | was constantly being
mistaken as the spouse or partner of a seafarer, which constantly reminds me

that | am an outsider to their activities in view of my gender and profession.

Most of the participants are seafarers or former seafarers while | am a
government employee in an institution often criticised by the seafarers for poor

service. Hundreds of thousands of seafarers go through application processes

71



involving government departments and private entities for their employment. All
Filipino seafarers are required to have employment contracts before being
deployed on-board an overseas trading ship. Although as an overseas
postgraduate student | may sympathise with seafarers in terms of ‘being
homesick’, | may never share the sub-culture of seafarers who have to be in

ships for long periods of time.

These differences as an outsider researcher did not seem to affect my
fieldwork. In fact, it afforded access at the beginning of the research, as will be
discussed in sub-section 4.2.3. Gaining a certain level of acceptance from my
participants provided trust and openness in the sharing of experiences. The
seafarers assumed | understood their concerns and could perhaps contribute in

the improvement of their working lives.

In undertaking this research, | realize in a way that it is not a matter of being an
insider or outsider to the research. Rather, it is important to be consciously
aware of my role and assuming the notion of continuum from insider-outsider
throughout my research (Hockey 1993). | subscribe to the argument of Hellawell
(2006, p. 490) that “there can simultaneously be some elements of insiderness
on some dimensions of the research and to some extent some elements of

outsiderness”.

As highlighted by Dwyer and Buckle (2009, p. 59):
“Being a member of the group under investigation does
not unduly influence the process in a negative way.
Disciplined bracketing and detailed reflection on the
subjective research process, with a close awareness of
one’s own personal biases and perspectives, might well
reduce the potential concerns associated with insider
membership. Furthermore, one does not have to be a
member of the group to be studied to appreciate and

adequately represent the experience of the participants.
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Instead, we posit that the core ingredient is not insider or
outsider status but an ability to be open, authentic,
honest, deeply interested in the experience of one’s
research participants, and committed to accurately and

adequately representing their experience.”

The awareness of both sides of the issue made me resolve to endeavour to
carry out the research objectively, with full ethical responsibility and professional
integrity when | proceeded with my field work. This is what | will discuss in the

next sections.

4.2.2 Pilot case study

Following ethical approval®3, | conducted the pilot study in Manila from March to
April 2012. During the pilot study, | tested and practiced the different interview
schedules®* with a seafarer, a fleet director and a maritime lawyer. Using the
pilot interview experience, | revised the interview questions and removed
unnecessary or repetitive questions. | translated the questions for seafarers in
Filipino® as the seafarer told me that it was easier for them to express

themselves in Filipino than in English.

Table 4.2 presents the summary of the methods, participants and output for the

pilot case study.

33 Attached as Appendix “B” is the Approval by the SREC of this research.

34 The revised interview schedules are attached herein as Appendix “C” for government official of NLRC,
Appendix “D” for government official of POEA, Appendix “E” for maritime lawyer, Appendix “F” for
seafarers and Appendix “G” for crewing agency managers.

35 The national language of the Philippines.
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Table 4.2. Methods, participants and output for the pilot case study

METHODS PARTICIPANTS OUTPUT
- 3 informal - 1 seafarer - 3 pilot interviews
interviews - 1 fleet director - Revised interview
- 1 maritime lawyer questions
- Casual - 3 overseas workers - Revised interview
conversations - seafarer relatives and questions
friends - Suggestion to bring
along POEA-SEC for
reference
- Suggestion to attend
PDOS

Additionally, | was able to refine the data collection plans, ways of gaining
access and familiarization with the possible field sites. | was also able to re-
think my research question and to focus on the experiences of the seafarers
rather than the perspective of the policy makers. During this period, | started
gaining access to the elite interviewees by sending letters introducing my
research. | also started recruiting potential seafarer and crewing manager
participants as is explained in sub-section 4.2.3. During the pilot study, |
assessed the risks | might encounter as a lone researcher, as exemplified by

the experience of Sampson (2004).

Casual conversations with overseas workers, seafarer relatives and friends
supplemented the pilot interviews. It was during these casual conversations that
invaluable suggestions were made by the seafarers: to bring along a copy of the
POEA-SEC to remind the participants (both seafarers and crewing managers)
of its contents; and to attend a Pre-Deployment Orientation Seminar (PDOS). |
complied with these suggestions with very satisfactory results as shown in the

presentation of findings in Chapters 5, 6 and 7.

4.2.3 Negotiation of access

This section describes how access was gained to Tanglaw-Diwa Shipping

Company, its subsidiary companies and participants. It also describes the
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challenges encountered in gaining access to the elite interviewees and how

these difficulties were overcome. Table 4.3 shows a summary of the different

tactics | employed to gain access to the participants.

Table 4.3. Tactics employed to gain access to participants

METHOD FOR
GAINING ACCESS

PARTICIPANTS

OUTPUT

a. Visit to Philippine
Merchant Marine
Academy (PMMA)
Graduate School for
presentation of the
research

professor of Maritime
Law as gatekeeper
postgraduate
students who are
general manager,
training director,
crewing manager,
fleet director, and
former employees of
crewing agency

- Recruitment of
potential participants to
the research

- Access to crewing
agencies offices

- Access to fifteen
seafarers: Focus
groups - five seafarers
each from Kaibigan
Shipping and
Maharlika Shipping;
Interview - five (5)
seafarers from

Abakada Shipping.
b. Formal access letters elite interviewees 2 interviews:
sent to possible elite - 1 senior government
interviewees (A), (B), official A of

(C) and (D) by courier
service

c. Follow up calls to the
elite interviewees

government office 1
- 1 senior government

official (C) of

government office 2

d. Requested introduction
from government
official to one of the
elite interviewees and
seafarer applicants at

Government official
(E) as gatekeeper
Maritime lawyer (D)
Seafarer applicants at
MARINA

1 interview of senior
lawyer  official  from
maritime law association

(D)

Maritime Industry 10 interviews with
Authority (MARINA) seafarers

e. Recruitment of seafarers - Interview of five (5)
seafarers from friends seafarers

and relatives
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In view of my work at the MARINA, | am acquainted with a professor at the
Philippine Merchant Marine Academy (PMMA)3® who was also a former
government official. He became my gatekeeper to the shipowners’
representatives, training director, crewing managers (fleet directors) and former
seafarers. He facilitated access to the company and the participants by
introducing me to his students during one of his class at the PMMA. | gave a
briefing on my research for the possible participants and gatekeepers. During
this briefing, the students started sharing their experience on the POEA-SEC as
former seafarers. | attribute this openness and trust to the positive endorsement
of the professor who helped establish the value of my research and my
trustworthiness as a researcher similar to the experience of Reeves (2010) and
Sixsmith et al. (2003).

The students of the PMMA professor are the general manager, crewing
managers and training director of Tanglaw-Diwa and its subsidiaries which |
intended to visit. By going to them directly, | bypassed the bureaucracy in their
respective companies (Belousov et al. 2007). This made me realize like Zaman
(2008) that approaching those in the academe as gatekeepers can be very
rewarding. | was also given access to their seafarer applicants who were either
waiting to be deployed or undergoing the Pre-Deployment Orientation Seminar
(PDOS):

Insofar as the elite interviewees are concerned - (A), (B), (C) and (D), all
occupying senior management positions in the government sector, | sent them

formal access letters as advocated by Stephens (2007) and made calls to their

36 The PMMA is a maritime academy which produces merchant marine officers. It offers Bachelor of
Science in Marine Transportation (BSMT) major in navigation and seamanship, Bachelor of Science in
Marine Engineering (BSME) major in steam engine and electrical engineering, and post-graduate
programme in maritime-related studies. It was in a Masters programme in Shipping Management and
Maritime Education and Training class where | went to gain access and recruit participants. The
professor reserved the last 30 minutes of his 3 hour lecture so | can introduce myself, my topic of
research and ask the help of his students to volunteer as participants in the interview and focus groups.
The students gave me a warm reception as they were already familiar with the Seafarers International
Research Centre (SIRC) through another colleague, a staff of the SIRC, who sought their help for another
research survey he was conducting.
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assistants or visited their offices to obtain a schedule. The government officials
required copies of my interview schedule as a matter of internal office policy.
They informed me that they intend to provide the answers in writing. Although |
informed them that a face-to-face interview is important, they insisted that it
would be best for them to see the questions first before agreeing to be
interviewed. However, they still did not submit their answers to the questions
even though | gave them advance copies of the questions. This pattern of
follow-up and refusal of officials (A), (B) and (C) necessitated a second phase
to the fieldwork from December 2012 to March 2013 (Welch et al. 2002).

Involving government officials in the study is a difficult decision knowing the
tension between the MARINA and Department of Labour and Employment
(DOLE) agencies®’. This is because of the MARINA initiative (backed by the
President of the Philippines and the legislative department) to transfer the
functions performed by DOLE agencies to the MARINA. Despite the opposition
of the DOLE, the MARINA was declared as the single maritime administration in
the Philippines to perform STCW functions. | thought that getting access to
DOLE government officials might be difficult in view of this. | realised that to get
information from these sources (to investigate my interest in the POEA-SEC), |
would require support from influential gatekeepers to access possible

interviewees in government.

There are numerous reasons for the hesitation of government regulators to
reply to my request for interview. First is the difference in professional values
between the academic community and the organisational culture which they
represented. As observed by Zaman (2008), developing countries generally do
not have a strong culture of research and no institutionalized body to regulate
issues of ethics, rights or privacy issues. Hence, | surmise that Philippine

government regulators tend to be wary or indifferent towards researchers

37 DOLE agencies are Technical Education and Skills Development Authority (TESDA), Philippine
Regulations Commission (PRC), Commission on Higher Education (CHED), National Telecommunications
Commission (NTC). It also involves another department, the Department of Health (DOH).
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(Welch et al. 2002). Second, they may consider the interview as some form of a
challenge to their professional expertise (Harvey 2011). Since my research is
focused on the effectiveness of implementation of the POEA-SEC, this may be
a sensitive subject to government officials as my study might reveal deficiencies
to the governmental system such as corruption, incompetence, poor
organisation and things of this nature (Belousov et al. 2007). This might also
explain their request to have an advance copy of my questions so they can

prepare their answers (Stephens 2007).

Table 4.4 Number of seafarer participants in the interview and focus
groups per rank, and shipboard position

Level/shipboard | DECK ENGINE STEWARDS TOTAL
position DEPARTMENT DEPARTMENT DEPARTMENT
I | FG I | FG I | FG
Management Captain 4 | 2 | Chief 3 1 - - - 15
Level Engr.
(Officers) Chief - | 1 | First 2 - - - -
Mate Engr.
- - - | First 2 - - - -
Asst.
Engineer
Operational Third 1 1 | Second 2 2 - - - 11
Level (Officers) | Officer Engr.
Third 2| 2 | Second - 1 - - -
Mate Asst.
Engineer
Support Level | Able - | 2 | Qiler 1 1 | Chief Cook | 2 | 1 15
(Ratings) Seaman
Ordinary | - 1 | Fitter 1 1 | Cabin - 2
Seaman Stewardess
Boson 1 1 - - - -
TOTAL - 8| 10 - 11| 6 - 2| 3 40
Legend: | — Interview; FG — Focus Group

In the case of maritime lawyer D and the ten (10) seafarer applicants, | had to
ask government official (E) of the MARINA to act as a “proper intermediary”
(Zaman 2008) to intervene as an ‘“influential sponsor” (Welch et al. 2002).

Drawing attention to institutional affiliation and personal connection allowed me
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to get an appointment for interview because of the established relationships and
networks of this government official with the other elite interviewee and the
seafarers. The remaining seafarer participants were recruited through friends

and relatives.

4.2.4 Participants’ profile

Table 4.4 shows the various ranks in the management, operational and support
level and shipboard positions in the deck, engine and steward departments of
the forty (40) Filipino seafarers who participated in the interview and focus
groups. This shows a good balance and representation in the level
(management, operational and support) and shipboard position (deck, engine

and stewards department) of the seafarer participants.

There were forty-four (44) male and five (5) female participants for this study, as

shown in Table 4.5.

Table 4.5 Gender of Participants

Participants Male | Female | Total
Seafarers 38 2 40
Government officials 0 2 2
Crewing agency officials 4 0 4
Training directors 1 1 2
Maritime lawyer 1 0 1

TOTAL 44 5 49

4.2.5 Field work site

Both the pilot study and the field work for this research were conducted in
Manila, Philippines. Manila has been referred to as a “key node in the global

circuit of labour” by Tyner (2010).
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Figure 4.2. A typical scene of seafarers looking for a job at the Luneta
Seafarers’ Centre, T.M. Kalaw Street, Ermita, Manila3®

Manila is the location of a number of relevant maritime government institutions3°
and private employment agency offices which play a decisive role in the
organization and regulation of labour migration of seafarers. Additionally, a
considerable number of labour migrant workers, including seafarers, converge
in Manila to seek employment or comply with government-mandated
documents. As manning capital of the world, Manila is the focal point of labour

market activities and reflects the migration culture of the country in view of the

3 Source: http://blog.shippingwiki.net/2016/06/an-app-that-enrolls-you-to-training.html, Accessed
online: on 13 August 2016)

3% For example, the Department of Labour and Employment (DOLE), the Philippine Overseas
Employment Administration (POEA), Maritime Industry Authority (MARINA), the former Maritime
Training Council (MTC), and other government and private institutions.
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continuous build-up of immigrant population or labour immigrants who leave
their provinces or the country for jobs in the capital or overseas (Asis 2006).
The specific field sites of this study are the offices of the shipping companies,
MARINA, POEA and Luneta Park. All of these are located within the vicinity of

Malate, Ermita Manila except for POEA which is in Mandaluyong, Metro Manila.

4.3 In the field - research techniques

This section describes the conduct of the case study, providing information on
the data collected, addressing the triangulation issue, and other research
techniques used during the fieldwork such as analysis of the POEA-SEC, semi-

structured interviews, focus groups and site observation.

After the conduct of the pilot case study, | conducted my fieldwork proper in
Manila in two stages: from April to June 2012 and December 2012 to March

2013, covering a period of five (5) months.

Table 4.6 shows the key interview participants from Tanglaw-Diwa and its
subsidiary companies and other government agencies. Table 4.6 also shows
the combination of different data collection strategies in every case unit to
gather as much data as possible, shed light on the research questions and

allow my understanding to deepen until there is theoretical saturation.

There were also data gathered outside the company to gain additional insight —
interviews of the regulators on national policy and other seafarers on working
conditions and analysis of the POEA-SEC. The legal analysis of the POEA-SEC

will be discussed further in chapter 5.
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Table 4.6.

OBJECT: PROCESS OF SIGNING OF THE POEA-SEC

Object, subject, case units and other key participants

SUBJECT: TANGLAW-DIWA SHIPPING CORPORATION OTHER
1. Collection of industry information SUPPLEMENTAL
2. Focus group with five officers DATA OUTSIDE THE
3. Focus group with five ratings COMPANY
SHIPMANAGEMENT MANNING DIVISION RECRUITMENT
DIVISION (Crewing agencies) AND TRAINING
Case unit 1: Case unit 2: Case unit 5: From other
Pag-asa Shipping Abakada Shipping In-house Training government
1. Interview of Vice- | 1. Interview of Fleet Human Department agencies
President for Resource Director (former | 1. Interview of | - two interviews with
Operations/ Chief Engineer) Training government officials
General Manager | 2. Interview of Fleet Manager Director (former (A and C)
(former Master | 3. Interview of five seafarers Master Mariner) | - Analysis of the 2010
Mariner) 4. Observation of seafarer | 2. Interview of POEA-SEC
2. Observation of deployment PDOS-Trainer - Archival analysis of
operations 3. Observation of related labour laws,
3. Collection of Case unit 3: conduct of rules and regulations.
industry information Kaibigan Shipping PDOS sessions | - Site visit of Seafarer
1. Interview of Fleet Director with 100 Processing Division of

(former Master Mariner)
2. Focus group of five officers

Observation of seafarer
deployment
Case unit 4:

Maharlika Shipping
1. Interview of Fleet Director
(former Master Mariner)
2. Focus group of five ratings
3. Observation of operations

seafarers and 2
trainers

government agency B

From private sector

- one interview with
maritime lawyer (D)

- recruitment and
interview of fifteen
seafarers

- observation of Luneta
Park seafarer centre

4.3.1 Interviews

The use of semi-structured interviews enabled the participants to express

views, perceptions and experiences on specific terms and conditions of the

POEA-SEC. Table 4.7 shows the summary of the participants for the interview,

the date of their recruitment and the output of the fieldwork. | have a total of

twenty-nine (29) interviewees.

The main theme in the interviews is the experience of the seafarers on the

provisions of the POEA-SEC and their experience of the labour employment

process for the processing and approval of the POEA-SEC. Sample questions

are contained in interview guides attached as Appendices “C” to “G”.
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Table 4.7:

and output of fieldwork

Summary of participants for the interview, date of recruitment

PARTICIPANT/S

DATE OF RECRUITMENT OR
INTERVIEW/OUTPUT

CREWING AGENCY | senior officials of crewing | Interviewed on May to June 2012
MANAGERS/ agencies/shipping companies: - 3 interview transcripts
SHIPOWNER’S - 1 manager of Crewing agency 1 | - Fieldnotes replaced 1 transcript
REPRESENTATIVES | - 2 managers of Crewing agency as manager of crewing agency
2 1 refused to have his interview
- 1 manager of Crewing agency 3 recorded.
TRAINERS 1 Training Director and 1 Trainer | Interviewed on May to June 2012
of Pagasa Shipping Company - Fieldnotes as they refused to
have their interview recorded
SEAFARERS Twenty seafarers: Recruited on May 2012 and

- 5 recommended by family,
friends, relatives

- 5 from crewing agencies

- 10 applicants in MARINA for
Seafarer’s Identification and
Record Book (SIRB)

interviewed from May to June
2012 and January to March 2013
- 20 interview transcripts

MARITIME LAWYER

1 senior lawyer official from
maritime law association (who
handled case arising from
contract for employer
shipowner/crewing agency and

handled case for seafarers)

Interviewed on November 2012
- 1 interview transcript

GOVERNMENT 1 senior government official A of | Interviewed on February 2013
OFFICIALS government office 1 - 1 interview transcript
1 senior official B of government | Interviewed on March 2013
office 2 - Fieldnotes replaced 1 transcript
as official refused to have her
interview recorded.
TOTAL 29 interviewees 26 transcripts and 3 fieldnotes

| interviewed the following shipowners’ representatives: Vice-President for
Operations of Pag-asa Shipping, the ship management division of Tanglaw-
Diwa, the Fleet Human Resource Director, Fleet Manager of Abakada Shipping,
the Fleet Directors of Kaibigan and Maharlika Shipping and the Training
and PDOS Trainer of
representatives and crewing agency officials represent the shipowners and are

Director Tanglaw-Diwa. Shipping company
considered as intermediaries between the employers and the seafarers. They
complete the tripartite perspective of the workers, government and employers.

Five of the seven interviewees from the crewing agencies are former seafarers
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who made the shift from their sea-based employment to high-ranking officials in
their present shore-based positions. Using their experience of the POEA-SEC
not only as crewing managers but also as former seafarers, they were asked if
their companies can change the POEA-SEC or influence the policy making in
the Philippines. They were also asked about any possible conflict of interest
with the different operational activities of the company which would unduly

impact on the welfare of the seafarer.

The interview data from the shipowner representatives presented certain issues
and questions which | thought required more probing with the seafarers and the
government regulators. These were particularly related to the terms of the
POEA-SEC which were either inconsistent with national laws or raised serious
questions about the implementation of the POEA-SEC. They included:

1. Details such as names of the ship, the parties, principal and local agent
are prone to be revised or changed even after the approval by the
POEA,;

2. Period of contract is short-term and temporary which seems to
circumvent national law that makes contractual employment into regular
employment after a period of six months of service;

3. Seafarers receiving lower pay than that specified in the contract or
receiving a salary lower than that received by seafarers of different
nationalities;

4. Overtime pay rendered for overtime work is not sufficient compensation
and results to work fatigue;

5. Disability grading system for monetary compensation in case of loss of
life or injury provides for a lower ceiling but can be entitled to higher

compensation in other countries.

With these issues in mind, | started my interviews with the seafarers. In total, |
interviewed twenty (20) seafarers: five (5) seafarers from Abakada Shipping,
five seafarers recommended by friends, and ten (10) seafarer applicants at the

MARINA. The interviews lasted at an average of two (2) hours. The questions
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were designed to let them describe their personal experience and professional
life, working and living conditions, their activities and roles on-board the ships
and their views of government and employers in protecting their welfare. The
interview and focus groups with seafarers were conducted amidst their
employment events which are related to their employment contract: after their
PDOS seminar, while applying for their seaman’s book or while waiting to be
deployed in the crewing agencies. Thus, they are conducted at the crewing

managers’ offices or at my office at the MARINA.

After | conducted the 4 focus groups, and interviewed 5 seafarers from Tanglaw
Diwa and its subsidiary companies,| was hearing the same types of
experiences of the POEA-SEC. For purposes of triangulation and for richer
data, | thought while in the field that | needed to hear if the experience of
other seafarers are different. As mentioned earlier and as shown in Table 4.6,
these interviews comprise the data which | gathered outside the company for
purposes of validation and confirmation. | deliberately interviewed 15 seafarers
outside the company to supplement the focus group and interviews of
seafarers. | wanted broader information on their experience with their
companies, their interaction with POEA and other employment experience. In
widening the sample, my aim was to find out if the experience of the seafarers
employed by Tanglaw-Diwa are different or much more widespread with other
seafarers. It is thus emphasised that this research is not supposed to be a

numerical representation of the seafarers.

Two government regulators and a maritime lawyer were interviewed during the
second stage of the fieldwork from December 2012 to March 2013 to
supplement the analysis of the POEA-SEC and the interviews so far conducted
with the crewing managers and the seafarers. | was successful in getting
access to regulators this time because | was guided by the lessons of the first
phase of the fieldwork. | realised the wisdom of letting government regulators
answer the questions in writing because they could articulate their views better.

| also realised that some data from elite government officials (written response
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to the interview questions) is better than no data at all (Harvey 2011). However,
| also knew that it is critical to supplement this with face-to-face interviews to
observe and understand the perspectives and behaviour of these government
officials. To gain access this time, | downplayed my connection with the
MARINA.

As architects of the POEA-SEC and holders of information, the interview with
the regulators are more intensive and lasted for three (3) hours as it sought to
draw out government’s policy and the reforms and improvements introduced for
seafarers’ welfare. The interview further probed the reason for the prescription
of the POEA-SEC for seafarers, other safeguards put in place for the protection

of workers and their intervention in case of problems with employment.

4.3.2 Focus Groups

Aside from the semi-structured interviews, | also conducted four (4) focus
groups with seafarers as shown in Table 4.8. Each focus group was limited to 5
seafarers only for easy management of the interactive discussion (Belzile and
Oberg 2012)*. Two of the focus groups were for management and operational
level officers and two were for the support level or ratings. The focus group of
the officers were separated from the ratings to avoid possible dominance by
high-ranking officers if they are mixed with lower-level ranked ratings which
might inhibit the openness of the sharing of experience. The focus groups

lasted at an average of two (2) hours.

In the focus groups, | let the seafarers discuss their views on the effectiveness
of implementation of their employment contracts. According to Kamberelis and
Dimitriadis (2005), the use of focus groups produce data that are seldom
produced through interviewing and observation as it “facilitates the exploration

40 The structure of the focus group was based on the Standards of Training, Certification and
Watchkeeping (STCW) level of seafarers, namely: Management level composed of master, chief mate,
chief engineer; Operational level composed of 3rd or 2nd mate, duty engineer, and assistant engineer;
and, Support level composed of ratings like ordinary seaman, and able seaman.
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of collective memories and shared stocks of knowledge that might seem ftrivial
and unimportant to individuals but that come to the fore as crucial when like-
minded groups begin to revel in the everyday.” | witnessed this when the
seafarers clarified amongst themselves the meaning of certain provisions of the
POEA-SEC like the meaning of ‘point of hire’ as it affects the computation of

their salary.

Table 4.8: Summary of participants for the focus groups

METHODS PARTICIPANTS OUTPUT
FOCUS 4 focus groups with 5 seafarer participants per | 4 Focus
GROUP group group

a. 2 focus groups for management and operational | transcripts
level officers
b. 2 focus groups for support level or ratings

TOTAL 20 seafarers 4 transcripts

The participants in the interviews and the focus groups were good informants as
well as intelligent commentators about their work. However, knowing that reality
is much more complex, it is important that these accounts be supplemented by
an understanding and analysis of longer-term historical trends, for example, or
of the possible effects of global forces on policy decisions. Thus, for purposes of
analysing the responses, the interviews and focus groups need to be examined

through the lens of relevant literature which is discussed in Chapters 2 and 3.

4.3.3 Field site observation

On-site observation had been conducted to have a close understanding of what
happens during this process of employment. This approach emphasizes the
importance of studying the concrete experience of seafarers who goes through
all stages of employment. The observation of real life situations not only inside
Tanglaw-Diwa but outside of it — at government offices of MARINA or POEA
while waiting for their application, or while on ‘stand-by’ at Luneta Park seafarer

centre.
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The preview of the seafarer experience of the employment process in these
places provided greater depth of understanding - the length of the process, the
behaviour, dynamics and interaction between the parties while the contract is
being processed or negotiate for better terms and conditions. It also considered
the treatment of the seafarers by government and crewing agency employees.
This provides a rich data on the power relations between these main groups of

actors*'. This is discussed in chapters 6 and 7 of this research.

Following a suggestion during the pilot study, | also observed two sessions of
Pre-Departure Orientation Seminar (PDOS) conducted by a crewing agency for
seafarers to explain the terms and conditions of the POEA-SEC, to update them
of the developments on the terms of his employment, the company policy that
must be observed during his employment and a focus on compensation and
benefits in case of death, accident or injury to the seafarers. This provided me
with rich insight on what the crewing agencies impart to the seafarers who are
about to be deployed on-board a ship, how the trainers treat the seafarers and
the imposition of strict discipline from the way they dress, the observance of
decorum and time. | did not employ covert research during the observation
(Homan 1980; Calvey 2008; Zaman 2008).

4.4 Data Processing - Transcription, translation and data
analysis

With the exception of the interview with government official B, the two trainers

and a crewing managers, | made an audio recording of the interviews and focus

41 Before | knew that the POEA-SEC is brought by the liaison officer of the crewing agencies to the POEA |
was interested to know: if they explain terms and conditions of employment and other relevant
information to the seafarers or is it merely mechanical processing; do they ensure that any seafarer
recruited or deployed is qualified and hold the documents necessary for the job concerned; do they
check if the contracts of employment are in accordance with applicable laws, regulations and collective
bargaining agreements; do they see to it that seafarers are informed of their rights and duties under
their contracts of employment and the articles of agreement prior to or in the process of engagement.
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groups with the consent of the participants. Fieldnotes replaced the audio
recording of these interviews and to record my on-site observations. | was
guided by an understanding that how my interviewers talk about their lives and
themselves, the use of particular words, images and metaphors are significant
to describe and conceptualize their experiences (Hammersley 2010). In terms
of translating the interviews, | am aware that there is risk of losing the meaning
that the seafarers attach to their experiences. Hence, it is important that the
interviews and focus groups were carefully and faithfully transcribed (Bloor et al.

2001) and translated from Filipino into English.

As a progressive case study (Steenhuis and Bruijn 2006), the objective of the
research is to use the case as the basis to develop theory inductively
(Eisenhardt 1989). Building theory from case studies involves using one or
more cases to create theoretical constructs, propositions and/or mid-range
theory from case-based, empirical evidence (Eisenhardt 1989). This process of
reflection, thinking through of the pressing concerns of the participants, and
generation of ideas continued during the transcription of the interviews and was
sustained until the actual writing up of subsequent chapters of this thesis
(Thomas and Hodges 2010), This involves the recursive cycling of case data,

emerging theory, and later, extant literature (Eisenhardt and Graebner 2007).

The roadmap for building theories prescribed by Eisenhardt (1989) was the
guide for this process of building theory. It includes definition of research
question, a priori specification of constructs, triangulation or multiple data
collection methods, theoretical sampling, within-case and cross case analysis,
and comparison with literature until theoretical saturation is reached (Eisenhardt
1989). A clear definition of the research question was identified earlier on which
permitted the identification of the object of investigation, the subject case and
the kind of data gathered.

As mentioned earlier, it helped that before proceeding with the fieldwork, |

organised my interview questions into key issues as shown in detail in Table
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4.1. These shape the objectives, initial research design and research questions
and became a logical foundation for the concepts and emergent theory. |
recognised, however, that the early identification of the research question and
the possible constructs are tentative and may shift, as it did during the duration

of this research.

Table 4.9. Development of concepts and themes

CONCEPTS THEMES OR
IN FINDINGS CHAPTERS RELATIONSHIPS
Chapter 5 Chapter 6 Chapter 7 Chapter 8 Transnational
A critical Experience of Experience of the Economic Migration
examination of the Employer’s seafarers on the Bureaucracy
POEA-SEC Representatives enforcement of
the POEA-SEC
Parties to the | Process of hiring | The pains and | Labour export policy of
contract seafarers gains of seafaring | the government
life
Manning agency | Coping with  the | Actors who | i. Transnational economic
duties  prior to | effects of seafarer | influence migration bureaucracy
deployment shortage seafarers’ work |ii. Provision of minimum
and employment terms and conditions
Labour standards Disempowerment of | Awareness of the | Symbolic nature of the
i. Duration of | Filipino seafarers contract contract
employment i. Experience of the ii. Adherence to the
PDOS contract
i. Monetary ii. Violations to the iv. Contrast between
considerations POEA-SEC contract terms and
committed by seafarer experience
iii. Working Filipino seafarers - Intensification of
conditions - work and fatigue
hours of work -in-built harm factor
c. Disability within the
benefits compensation
system
Labour relations Seafarers’ The contract as an
experience and | instrument of control
perceptions of the
contract

In terms of building theory, there is a need to frequently maintain an overlap in
data analysis with the data collection (Eisenhardt 1989). This is made possible
by the use of field notes to annotate what is happening in the research with
some observation, impressions, and initial analysis. These reflective
commentaries and observations formed the basis for deeper analysis. This is

particularly important in taking note of relationships between what | have
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observed and what the participants were telling me. This allowed me the
flexibility to adjust the data collection or make additional questions depending

on themes or concepts that emerged or need verification.

After the generation of the data, the challenge at the next stage was to ensure
that all data or evidence could be analysed and interpreted. | used NVivo for
coding and categorizing large amounts of text that was collected from the
interviews, focus groups and document analysis. The ability to depict my
findings in a graphical map using NVivo was helpful for the formulation of
possible theories. It helped me to develop the understanding of transnational
economic migration bureaucracy (TEMB) shown in Figure 8.1 and 8.2 with its
non-hierarchical relationships, circular loops and unstructured networks. More

of this will be discussed in Chapter 8.

In using NVivo, | became more familiar with the data. Initial examination of the
data by putting memos and labels allowed unique patterns to emerge before
some generalization is made. Once a pattern is established, it is interpreted in
terms of the setting in which it occurred. From a description of this event or
setting, a more general interpretation of its meaning is made. From here,
different conclusions and the ability to build theories arise (Kohlbacher 2006).
From this within-site analysis, over-all impressions on the treatment of the
seafarers, tentative themes, concepts and relationships between variables

begin to emerge.

The analysis was done in different stages and involved the use of broad
themes. Some KEY ISSUES had been incorporated in the interview schedule,
as earlier discussed and shown in Table 4.1. The responses were categorized
accordingly to multiple categories. This was followed by the formulation and
testing of theories ‘moving back and forth between the interviews themselves

and generalizations about them’ (Squire 2008: 50).

The data was further coded along a CONCEPTUAL BASIS relying on initial

interpretation of the data. These became the heading of the thesis’ empirical
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chapters 5, 6, and 7 as shown in Table 4.9. | have presented the data by
dividing it according to its source — documentary analysis of the POEA-SEC and
other relevant labour laws, rules and regulations (Chapter 5), interview and
observation of the operations of the crewing agencies and the PDOS (Chapter

6), and interviews and focus groups of seafarers (Chapter 7).

Finally, the concepts were connected to relevant data to form THEMES OR
RELATIONSHIPS between the entities and the global market forces (labour
market policy of the government, symbolic nature of the contract, and the
contract as an instrument of control) which became the running theme of the
Discussion (Chapter 8). Identification of substantive statements that might say
or mean something demonstrate the different possibilities of interpreting or
giving multiple connotations (Kohlbacher 2006). During this process, the next
step is to compare systematically the emergent frame with the evidence from
each case in order to assess how well or poorly it fits with the case data, the

idea being to constantly compare data and theory and which is the closest fit.

This brought out the insights from the different types and sources of data. When
a pattern from one data source is corroborated by evidence from another, the
finding is stronger and better grounded. When evidence conflicts, this can be
reconciled through deeper probing of the meaning of the differences
(Eisenhardt 1989). Table 4.9 shows the key themes, concepts or hypotheses
that developed after reading existing literature that have similar findings in a
different context to the seafaring industry — land-based sector and see basic

differences between them.

4.5 Ethical considerations

To be ethical, Wood (2006: 379) said that research subjects must consent to
their participation with full understanding of the potential risks and benefits. The
distribution of Participant Information Form (PIF) (AAA 1998; BSA 2002) which
is attached as Appendix “H” and business card (Appendix “I’) served as my
authoritative credentials and links to a university (Reeves 2010). | also

92



explained “what the research is about, who is financing it, why it is being
undertaken, and how it is to be disseminated” in consonance with the BSA
(2002) guidelines. | assured the participants that their commentaries will be
confidential, the matter not to be divulged to anyone at any time or under any
circumstance, they will remain anonymous, that they will be given a different
name or pseudonym, and that any information that might identify them will not
be used (Coffey et al. 2012). | asked for their permission to record the
interviews and focus groups, explained that they have a right not to answer any
question if they feel uncomfortable answering or would constitute a violation of
their privacy. | also told them that they can also withdraw at any time if they do

not feel like participating.

At the actual interview and focus group sessions, | considered the participant’s
emotional state to prevent undue distress or hurt feelings. | asked if they need
to take a break or wish to continue with the interview. | did not experience any
of my participants experiencing distress as to warrant referral for post-traumatic

counselling.

As | conducted the fieldwork as a lone female researcher, | made sure that
institutional as well as personal measures (Bloor et al. 2007) were taken to
minimize the dangers to myself as | enter a male-dominated occupation
(Sampson and Thomas 2003). | reflected on the risks involved in the research
as well as the acceptable level of risks | should be taking (Belousov et al. 2007).
Having formal and informal gatekeepers, however, reduced the risk of any form
of harassment. | conducted the interviews at their offices during office hours. As
a native of the fieldwork site (Zaman 2008; Turgo 2012) | more or less know

which places pose danger or risk to myself.

4.6 Limitations of the study methods

This section identifies various limitations which were encountered during the
data collection and analysis stages of the research. This will be returned to in
chapter 9 for recommendation of future work.
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As earlier mentioned, this study does not include representatives from
seafarers’ unions, groups or associations as they were already involved in the
tripartite taskforce which amended the POEA-SEC together with government
regulators and employers’ associations and resulted in the amendments to the
POEA-SEC in 2010. Limiting the interviews to the experience of individual
seafarers on the terms and conditions of the POEA-SEC is viewed as different
from the narrative of the representative of a seafarers’ union, groups or

association.

Moreover, since | only interviewed two (2) government officials, this study might
be supplemented by future studies. But this should consider the existence of
organisational politics and turf war between Philippine government departments
(Welch et al. 2002). As earlier discussed, for example, the directive to transfer
STCWo-related functions to the MARINA with the corresponding transfer of
functions, records, equipment, facilities, rights and other assets and personnel
from different agencies of the Department of Labour and Employment to the
Department of Transportation through the MARINA did not sit well with the other
government regulators | interviewed because of the loss of their functions,

powers and responsibilities. | was able to expound on this issue in section 2.2.3.

This study likewise focused on the 2010 version of the POEA-SEC. It is
assumed that discussion of the differences between 2010 POEA-SEC, prior
amendments and the Philippine ratification of the Maritime Labour Convention
(MLC 2006) would have made the study more robust.

4.7 Summary and conclusion

This Chapter provided an account of the methodology of this qualitative case
study research of the process of approving the standard employment contract
(POEA-SEC). It discussed and analysed my fieldwork site, the conduct of the
pilot study, the strategies used for the research and a conceptual reflection on

theoretical, and methodological and ethical issues. It looked into the different
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stages of empirical work, the justifications for the choice of qualitative methods,
the process of selecting the case studies, difficulties of access, data analysis

techniques and the ethical dimensions of the research.

The way | negotiated relationships with the participants, how | interacted with
them and my analysis of the interview data made full use of my linguistic facility
and intimate knowledge of the history, culture and sensibilities of the Filipino
people. It provided me with a way to imagine and experience seafarers’ lives
and concerns. It is important to have tremendous capacity for empathy, to step
back to reflect on the things critically and to expel wrong assumptions,

prejudices and biases.

These methods were used as a tool in analysing the intricacies of certain
actions and decisions of specific actors in the industry given the political,
cultural, social and economic context in the Philippines. It helped stimulate and
explore the Filipino seafarers’ point of view and experience of the efficacy of the
terms and conditions of their employment contract. As institutional
representative of others in similar positions, the views, attitudes and
interpretation that underpin the behaviours of the workers, policymakers,
practitioners and stakeholders in the seafaring industry likewise help structure a

more robust research.

The next chapter will present the data generated from a critical examination of
the standard employment contract. The data chapters that follow will relate the
experience of the major stakeholders in the maritime industry and their
relationship and their perspective on their experience of the standard
employment contract. As will be shown in the next Chapters, a significant
number of seafarers appear not to enjoy optimum living and working conditions

despite these regulatory efforts.
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Chapter 5
THE POEA-SEC: A CRITICAL EXAMINATION

5.1 Introduction

The main aim of this chapter is to critically examine the contents of the POEA-
SEC within a legal institutionalized framework. It is important to use other
sources of data such as Philippine case law and other secondary texts in order
to be informed of the significance (and understand the nuances) of the POEA-
SEC. The link to other documents is important in order to form the context or
background in clarifying the provisions and understanding the document.
Atkinson and Coffey (2011) refers to this interconnectedness of documents as

inter-textuality.

The Chapter provides a short background on the development of the POEA-
SEC since its implementation in 1983 by the POEA. This is followed by a
discussion of the significance of the POEA-SEC in determining the conditions
under which seafarers may be deployed on-board ocean-going vessels. The
next part will be the analysis of the POEA-SEC in relation to relevant case and
statutory law to emphasize its context, status and meaning. This analysis
complements the other data generated by this research which will be presented
in chapters 6 and 7 and discussed in chapter 8.

In view of the length and numerous provisions of the POEA-SEC, this chapter
focuses on the provisions that the seafarer participants in the research said

have direct implications and particular resonance to their lived and actual
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experience: duration of employment (Section 2.B of the POEA-SEC), monetary
considerations (Sections 6 to 9 of the POEA-SEC), working conditions in terms
of hours of work and rest periods (Sections 10 to 11 of the POEA-SEC), labour
relations (Section 16 of the POEA-SEC), and disability benefits (Section 20 of
the POEA-SEC).

5.2 POEA-SEC Background

Historically, there have been private agreements adopted to ensure observance
of seafarers’ rights. They ranged from ad hoc negotiations between seafarers
and the ship captain to more formal negotiations between the maritime trade
unions and individual companies. This developed into collective bargaining
agreements between national unions and employers’ organizations and finally
by international negotiation between the International Transport Workers
Federation (ITF) and the International Shipping Federation (ISF) and other
international employer representatives on conditions at sea (Fitzpatrick and
Anderson 2005).

In view of the Philippine Labour Code provision (Article 18) that Filipino workers
cannot be directly hired by foreign employers, it is required that Filipino
seafarers must have a valid POEA-SEC (composed of the individual
employment agreement and its attachments). If the seafarer is a member of a
union, the POEA-SEC is supplemented by the Collective Bargaining Agreement
(CBA). The terms and conditions of employment embodied in the POEA-SEC
codify the relevant conventions of the International Maritime Organization (IMO)
and the International Labour Organization (ILO). The POEA-SEC is individually
adopted and formally agreed upon by the concerned principal/employer and the
seafarer. A seafarer through their crewing agency liaison officer submits the
POEA-SEC to the POEA as the implementing agency. Once it is approved by
the POEA, the seafarer is expected to bring it to the ship with a copy to be given
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to the Master of the ship along with other travel documents. The seafarer also

keeps a personal copy on-board the ship.

Since 1983, the POEA-SEC had undergone substantial changes and has
existed in several versions. During its mandatory periodic review in May 2008,
amendments to the POEA-SEC were re-negotiated through a tripartite
consultation process involving the maritime unions representing the seafarer
worker groups (AMOSUP-ITF), shipowners and manning agency associations,
and government regulators (delRosario 2010). A technical working group
(TWG) was formed to consult with various industry stakeholders. After more
than two years of work, the POEA through its Governing Board issued a
Resolution on 4 October 2010 approving the amendments to the POEA-
SEC. The amendments have prospective application and cover those seafarers
whose employment contracts are processed starting 12 November 2010
(delRosario 2010). For clarity, the document being considered for this research
is the 2010 POEA-SEC*? as amended by the POEA-SEC of 20133, Before
analysing the substantial provisions of the POEA-SEC, a preliminary evaluation
of the POEA-SEC: its contents, its compliance with essential elements of a
contract using Philippine statutory law and jurisprudence, and the significance

of its adoption are considered in the next paragraphs.

The POEA-SEC is composed of two parts. The first part is the one-page
‘Contract of Employment’ (see APPENDIX “J”) executed in triplicate between
the seafarer (employee) and the manning agency representing the principal or
shipowner (employer)**. The contents of the first part are outlined in Appendix
“K” for reference. The second part is forty-pages long and contains the thirty-
three (33) sections of the standard terms and conditions which govern the

employment of Filipino seafarers on-board ocean-going vessels. The Philippine

42 POEA Memorandum Circular No. 10, Series of 2010, entitled: Amended Standard Terms and
Conditions Governing the Overseas Employment of Filipino Seafarers On-Board Ocean-Going Ships.

43 As the recent version that covers the period of this research.

4 The Contract of Employment was revised on 2013 by virtue of POEA Memorandum Circular No. 04,
Series of 2013, entitled: Revision of the One-Page Covering Employment Contract.
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government had prescribed a template for the standard employment contract to
avoid the usual complaints against contracts in general such as fraud, the use
of force or breach of contract. The POEA requirement that every POEA-SEC be
processed and approved by the POEA is an additional measure to ensure that
the contract is beneficial to those persons signing the contract and especially
the seafarer. The tripartite consultation process ensures that the POEA-SEC
reflect the consensus of all the stakeholders. The government expects little
opposition to the POEA-SEC terms and conditions because it has been drafted
by a tripartite body. Each group, however, represents opposing interests and it
is the way these opposing interests are played out that forms a central part of
the analysis of this thesis — as will become clear in this and subsequent

chapters.

The POEA-SEC is a legal agreement that embodies the essential elements of a
contract provided under Philippine Civil Law (Congress 1949)*. To be
considered a legal contract, it must show that the parties freely consented to the
agreement and they have capacity to enter the agreement as a result of their
free will. This seeks to avoid certain vulnerable classes of individuals entering
into an agreement such as minors and individuals with mental incapacity. It is
also essential for the contract to have a monetary consideration (wages in
exchange for service) which becomes the purpose for any party to enter into an
employment agreement. These legal requirements must be complied with to
make the terms and conditions of employment of seafarers legally binding and

enforceable in the Philippines (Congress 1949).

As a general rule, persons are free to enter into contracts as long as it is not
illegal or contrary to public morals. The very nature of the POEA-SEC reveals
that it is a contract of adhesion, i.e. the template provisions are prescribed by

the government, the manning agency prepares the drafts while the participation

% The elements of a valid contract under Article 1318 of the New Civil Code of the Philippines are
consent or meeting of the minds, determinate subject matter, and price certain in money or its
equivalent.
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of the seafarer is limited to merely affixing their “adhesion” or signature in the
contract to render their service in exchange for material consideration (Corona
2007a)*. As a general rule, these contracts of adhesion are binding as ordinary
contracts because in reality, the party who adheres to the contract is free to
reject it entirely (Nocon 1994)%". However, the law guards against any dominant
person or powerful entity taking advantage of the weakness of another person
and completely depriving the latter of the opportunity to bargain on equal

footing.

The adoption of this POEA-SEC as a condition for seafarer's employment is
significant for various reasons (Brion 2008)*. First, it reflects the intention of the
government to represent the interest of the seafarers who may be in a
vulnerable state in terms of negotiating a contract with respect to their
employers. The government intends that the seafarer will not be at a
disadvantage when signing a contract with a manning agency who has access

to legal advice and other institutional support.

Second, when the manning agency signs the contract on behalf of the foreign
shipping company, there is assurance that the latter voluntarily subjects itself to
Philippine laws and jurisdiction. The manning agency and the principal are both
liable in cases filed by the seafarer (Abad 2010)*.

Third, the standard employment contract is concerned with public interest. It is
designed primarily for the protection and benefit of Filipino seafarers. For its

legal interpretation, the Philippine Supreme Court said that it should be

46 Equitable PCI Bank, Aimee Yu and Behan Lionel Apas vs. Ng Sheung Ngor, et al., G.R. No. 171545, 19
December 2007 which defines a contract of adhesion.

47 |n this case, the court did not find the situation to be highly inequitable since the petitioner is a highly-
educated man, a CPA-lawyer (Serra vs. Court of Appeals and RCBC, 229 SCRA 60, January 1994)

48 |n this case, Vergara v. Hammonia Maritime Services, Inc. (G.R. No. 172933, 06 October 2008.), the
court upheld the provisions of the POEA-SEC that the declaration of permanent total disability must be
done through an assessment/certification of the company-designated physician.

4 In this case, Bandila Shipping, Inc. Mr. Reginaldo A. Oben, and Fuyoh Shipping Inc. v. Marcos Abalos,
G.R. No. 177100, 22 February 2010), the court denied a seafarer’s claim for compensation because his
illness (gallstones) is not listed in the POEA-SEC Schedule of Disability, hence not work-related.
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“construed and applied fairly, reasonably and liberally” in favour of the Filipino
seafarer” as a protection of their livelihood (Corona 2007b). This is consistent
with the constitutional provision of “utmost protection to labour” (Romero
1996)%'. The court is aware however that this should not be used as a tool to

oppress employers®2.

Finally, the significance of the POEA-SEC is its binding effect internationally. It
is formulated in accordance with international standards and maritime practices
and adheres to national and international labour standards. More recently, Title
2, Standard A.2.1 of the Maritime Labour Convention (ILO, 2006) sets the basic
conditions in order for seafarers’ employment agreements to be considered as a
fair agreement. The conditions set by the MLC includes both the seafarer and
the shipowner signing the contract, giving the seafarers an opportunity to
examine and seek advice on the agreement before signing, and giving a copy of
the signed original agreement to the parties®. These requirements coincide and
are consistent with the requirements under Philippine civil law. The further
revision by the POEA of the one-page employment contract on March 2013 also
complies with the MLC to include the following new particulars in the seafarers’
employment agreement: seafarer’s date of birth and place of birth; shipowner’s

address; and reference to the collective bargaining agreement, if applicable®.

%0 In Seagull Maritime Corp. and Seagiant Shipmanagement Co. Ltd. V. Jaycee Dee and NLRC, G.R. No.
165156, 02 April 2007, the court held that in disability compensation it is not the injury per se which is
compensated by the incapacity to work. Although the seafarer suffered only an injury to his left foot,
the test to determine its gravity is the impairment or loss of one’s capacity to earn and not its mere
medical significance.

51 |In an illegal dismissal case filed by a seafarer, the court held in Wallem Maritime Services, Inc. and
Wallem Shipmanagement Ltd. V. NLRC and Joselito V. Macatuno, G.R. No. 108433, 15 October 1996, 263
SCRA 174 that the right of an employer to dismiss an employee must be exercised in accordance with
the procedure set forth in the POEA-SEC and the Labour Code.

52 In Magsaysay Maritime Corporation and/or Cruise Ships Catering and Services International N.V. vs.
NLRC and Rommel B. Cedol, G.R. No. 186180, 22 March 2010, the court ruled that the seafarer working
as assistant housekeeping manager is not entitled to total and permanent disability benefits for his
failure to refute company-designated physician’s finding that his illness (lymphoma) is not work-related.
53 Title 2, Standard A.2.1 of the Maritime Labour Convention, 2006 is attached as Appendix “L”.

54 Title 2, Standard A.2.4 of the Maritime Labour Convention, 2006
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The POEA-SEC embodies the minimum requirements acceptable to the
government of the Philippines for the employment of Filipino seafarers on-board
foreign ocean-going vessels. Since the terms and conditions of employment are
minimum requirements, this means that parties may improve on the terms and
conditions as long as it is in writing and it is appended to the contract®. An
example of this are collective bargaining agreements (CBA) which effectively
amends the POEA-SEC as long as it contains better terms and conditions for
the seafarers. Another important provision which can be improved, is the
monetary considerations — this ensures the attractiveness of the profession to
both the seafarer and the employer. For the latter, cheap labour costs are a
significant factor in the employment of Filipino seafarers worldwide (McKay
2010).

5.3 Analysis of the terms and conditions of contract

After the preliminary outline and evaluation of the POEA-SEC in the previous
section, and using the concepts that emerged from the seafarer interviews and
focus groups, themes relating to seafarers’ living and working conditions were
identified for further examination of the POEA-SEC. They included:

a. Labour Standards
i. Duration of employment
ii. Monetary considerations
iii. Working conditions
1. hours of work
2. rest periods
b. Labour Relations

c. Disability Benefits

55 |tem 2, POEA MC No. 10, Series of 2010
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Prior to the discussion of the above items, however, there are two concerns that
have certain implications for seafarers, namely: the parties to the contract and
the duties imposed on manning agencies prior to deployment. These show the
significant role of the crewing agencies in the recruitment and deployment of
seafarers in compliance with the terms and conditions of the POEA-SEC and

will be considered first.

5.3.1 Parties to the contract

The parties or signatories referred to in the POEA-SEC are the seafarer, the
manning agency and the shipowner/principal. They are the entities for whom
the POEA-SEC is addressed and for whose duties and responsibilities are
explicitly identified®®. A ‘seafarer’ is defined in the POEA-SEC as “any person
who is employed or engaged in overseas employment in any capacity on board
a ship other than a government ship used for military or non-commercial
purposes” (POEA 2010: 2). A manning agency refers to “any person,
partnership or corporation duly licensed by the Secretary of Labour and
Employment to engage in the recruitment and placement of seafarers for ships
plying international waters and for related maritime activities” (POEA 2010: 1).
The principal/lemployer/ company refers to “any person, partnership or
corporation hiring Filipino seafarers to work on-board ocean-going ships”
(POEA 2010: 2).

Such broad definition possibly contributes to the difficulty of identifying the
shipowner/principal for purposes of determining legal liability or enforcing
seafarers’ rights as will be explored in chapter 7. Adding to the layer of
complexity, seafarers are recruited by manning or crewing agencies who may
sign the contract on behalf of the foreign shipping company. This adds to the

difficulty of determining if the seafarer has direct relationship with the crewing

%6 Section 1 (A) of the POEA-SEC, Duties. A. Duties of the Principal/Employer/Master/Company. Section 1
(B) of the POEA-SEC - Duties of the Seafarer
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agency or with the principal or shipowner. Considering that the identity of the
owner is kept secret, this anonymity encourages owners to shield themselves

and escape liability.

Given the global arrangements under which seafarers are employed with
changes in technology requiring enormous capitalization, the structural
ownership of a shipping company varies significantly (Fitzpatrick and Anderson
2005). It is possible that the shipping company can be a privately owned limited
company to a national consortium, multinational organization with global
alliances and more likely to be an equity-funded listed company. In certain
calculated economic decisions by a shipowner, it is possible that ships are left
to be arrested by creditors or abandoned in a foreign port together with its crew.
With the different patterns of ownership, the affected seafarers may not be able
to trace from among the corporate entities who is responsible to finance their

repatriation.

Other circumstances which can further complicate matters in a ship not in
possession of the shipowner is the involvement of other players in the
management (as ship manager) and operation (ship operators). It is possible
that under this circumstances, the shipping company can be sold while its ships
are at sea without the knowledge of its workers. These are the realities involving
changing patterns of ownership that seafarers are likely to be unaware of and
which might have an effect, in numerous ways during or after their employment
i.e. presenting serious and significant challenges to the enforcement of the
terms of the POEA-SEC. Some aspects of this will be discussed in following

chapters.

5.3.2 Duties imposed on manning agencies

Aside from the parties to the contract, another concern is the compliance of the
crewing agencies and the seafarers with certain basic requirements for drawing
a contract. More particularly, during the pre-deployment stage of seafarers, the
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manning agencies have to comply with certain requirements of the Maritime
Labour Convention of (MLC) 2006 and items 3-5 of POEA-SEC (2010), as

follows:

1. Use and submit to the POEA the full text of the seafarer's employment
contract including improvements, if any, for approval and processing.

2. Inform and provide copies of the amended terms and conditions to all its
accredited principals/employers.

3. Ensure that its departing seafarers are given a copy of the processed
and approved employment contract, including its improvements if any.
Under no circumstances shall seafarers be allowed to leave for their
respective vessels without a copy of the processed employment contract.

Such contract shall be randomly checked at the airports.

To ensure that seafarers have a copy of the employment contract as required
by the MLC of 2006, manning agencies are mandated to give a copy of the
processed and approved SEC to its seafarers. To ensure that seafarers have
copies of their SEC and to validate existence of their exit clearance, random
checks are conducted at the Labour Assistance Centres (LAC) located at
Philippine international airports. On the other hand, Item 6 of POEA-SEC (2010)
directs the crewing agencies to include the provisions of the amended terms
and conditions in the Pre-Departure Orientation Seminar (POOS) curriculum for

its hired seafarers.

Crewing agencies are tasked to recruit and hire seafarers who are fit for duty
and meet the requirements of its principal. The manning agency also has to
make sure that the seafarers are covered by the mandatory insurance to
answer for its liabilities in case of injury, illness or death of the seafarer. This is
discussed in Chapter 6. Duties of the seafarers are provided in Section 1.B of
the POEA-SEC. These duties are repeated by the trainer in the PDOS sessions
| observed: “to faithfully comply with and observe the terms and conditions of
the contract...”, “to abide by the Code of Discipline...”, “to be obedient to the
lawful commands of the Master...”, “to be diligent in their duties...”, “to conduct
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themselves in an orderly and respectful manner...” Seafarers have to comply
with these rights, duties and obligations in all stages of their employment. This
will be commented upon in more detail in Sections 7. 2 and 7.3 of Chapter 7 in
relation to their interaction with various actors in their seafaring life and their
motivations for being seafarers. In the relationship between the contract and the
individual seafarer, the PDOS acts as a physical manifestation of the
contractual relationship. This research explores the implications of the PDOS
sessions, where the trainer addressed the seafarers as “mga nangangamuhan”
(those serving masters), which is consistent with the requirements of

shipowners for obedient workers (McKay and Wright 2007).

The parties to the contract and the duties imposed on the crewing agencies are
two concerns that affect the seafarers prior to their deployment on-board the
ship. The next section will focus on the provisions of the POEA-SEC which (like
the PDOS mentioned above) have direct implications for the lived experiences

of the Filipino seafarers who are part of this research.

5.4 Labour Standards

In terms of the labour standards, these relates to the duration of employment,
monetary considerations, and working conditions in terms of hours of work.
Issues relating to labour relations and disability benefits will be discussed in the

latter part of this Chapter.

5.4.1 Duration of employment

The contract of the seafarer provides that their period of employment shall not
exceed 12 months (Section 2.B of the POEA-SEC)*’. Providing for a shorter

57 POEA-SEC: Section 2.B. The period of employment shall be for any period mutually agreed upon by
the seafarer and the employer but not to exceed 12 months. Any extension of the contract shall be
subject to mutual consent of both parties.
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time on-board the ship spares the seafarers from the continued isolation and
difficulty of working at sea. On the other hand, this provision promotes
temporary/short-term employment which undermines the security of tenure of
the seafarers. Employers can easily dispose of their workers and replace them
with new workers at cheaper costs. As they are not assured of employment
after their contract, seafarers are forced to go from one employer to another. It
may be argued that the temporary contract agreement runs counter to the
Philippine Labour Code provision which declares workers regular employees
after a 6-month probation period. Despite the fact that the performance of their
task is necessary and desirable in the usual trade and business of their
employees, seafarers remain contractual employees despite long years of
service to the same company according to the Philippine Supreme Court
(Kapunan 2002).

This indicates intent to circumvent the constitutional right of regular employees
to security of tenure, which means that as contractual employees they will not
be entitled to certain mandatory benefits assured by law e.g. security of tenure,
monthly allowance, 13" month pay, retirement benefits or pension plan. The
Supreme Court justified this policy by saying that the said benefits contemplates
the situation of domestic workers only and not seafarers who generally earn
more than their domestic land-based counterparts®® (Castillon-Lora 2010; Perez
2012).

As earlier mentioned, the POEA-SEC expressly allows the parties to agree to
better terms and conditions than what had been provided in the POEA-SEC.
This can include an agreement to make the seafarers’ employment permanent

and convert their contractual status to regular workers of the company, for

58 In Lynvil Fishing Enterprises, Inc., et al vs. Andres G. Ariola, et al, G.R. No. 181974, 1 February 2012, the
court ruled that the employer intended to go around the security of tenure of the seafarers as regular
employees in the context of their employment that: they are doing tasks necessary to the fishing
business with positions from captain to bodagero, after the end of the trip, they are hired for another
trip with new contracts, the arrangement continued for more than ten years.
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example. However, with the repeated practice of contract renewal, the

contractualisation of seafarers’ employment is continued.

That seafarers are considered contractual employees is further reinforced in the
declaration of the Philippine Supreme Court (Kapunan 2002) which decreed
that seafarers are considered contractual employees and cannot be considered
as “regular employees” (Kapunan 2002) as defined in Article 280 of the Labour
Code of the Philippines (1974)%. The reason provided by the court is that the
SEC provision on a “fixed term not to exceed 12 months” is essential to an
overseas employment contract. The court asserted that the concept of regular
employment is not applicable to seafarers, notwithstanding the provisions of the
Philippine Labour Code because their employment is governed by the
contracts. By signing it, they are hired or rehired and their employment ends
upon termination of the contract. As such, they cannot be considered as
‘regular employees” as defined in Article 280 of the Labour Code of the
Philippines (1974).

5.4.2 Monetary considerations

Another issue in the POEA-SEC that has a significant implication for the
seafarers are the provisions relating to monetary benefits in exchange for
service rendered on-board the ship. As will be discussed in chapter 7, salaries

and wages are the primary motivation of the seafarers to work at sea.

In the POEA-SEC, the seafarers have rights, benefits and privileges that pertain
mainly to monetary benefits. For example, the seafarers are entitled to receive
basic wage (monthly wage and shipboard pay), overtime pay (open, guaranteed

and fixed overtime), leave pay (Section 12, POEA-SEC), rest pay, holiday pay

Douglas Millares and Rogelio Lagda vs. National Labour Relations Commission, Trans-Global Maritime
Agency, Inc. and Esso International Shipping Co., Ltd., G.R. No. 110524, July 29, 2002 seafarers are
considered contractual employees as an exception to Article 280 of the Labour Code in view of the
agreement between the parties.
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and other allowances and benefits®®. Other monetary benefits required by the
contract and by law to be given to the seafarer at the time of his departure®’
from the point of hire are: free air (or sea or land travel)®?; entitlement to normal
airline baggage allowance®3; travel tax, documentary stamp tax and airport fee
exemption; and, free compulsory insurance coverage (RA 10022, 2009), a
requirement that is mandatorily required to be secured by the manning agency
at no cost to the seafarer. Further benefits that the seafarers are entitled to
receive are repatriation cost for termination without valid cause and in case of
death; subsistence allowance of US$100 per month for a maximum period of 6
months if the seafarer is involved in a case or litigation for the protection of his
right in the receiving country; employer’s liability insurance for money claims to
a maximum of 3 months’ salary; transportation cost for ‘compassionate visit’ by
one family member or person requested by the seafarer when the seafarer is
hospitalized/confined for at least 7 days; medical evacuation under appropriate
medical supervision; medical evacuation under medical supervision to the

seafarer’s residence.

From this long enumeration of benefits, it can be deduced that the
compensation package of a seafarer under the employment contract is
attractive and higher than the compensation received by many land-based
workers in the Philippines in agriculture or manufacturing. It is however lower
than those received by seafarers in developed countries as shown in Table 2.1
of Chapter 2. This is because the POEA set a rate that is higher than the salary
offered to its counterpart locally, but still managed to maintain competitive rates
vis-a-vis other labour supplying states to attract foreign employers/shipowners.

Despite this seeming discrepancy and in the context of seafarers coming from

%0 The wages are paid monthly not later than the 15" day of the month following the commencement of
the contract until the arrival at the point of hire (Section 6.A, POEA-SEC).

51 This is the start of the employment period of the seafarer.

62 POEA-SEC: Section 3. Seafarers are entitled to free passage from point of hire to port of embarkation
with normal baggage allowance.

63 POEA-SEC: Section 4. Seafarers are entitled to the usual baggage allowance. Cost of excess baggage
shall be for the account of the seafarer.
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poor rural backgrounds, their employment improves the living conditions of the

seafarer and their families.

The receipt of this benefit is subject to a mandatory condition imposed by the
POEA-SEC. Seafarers are required to remit through an authorized Philippine
bank at least eighty per cent (80%) of the seafarer’s basic monthly salary to
their designated allottee (Section 8.A, POEA-SEC). Another innovation in the
POEA-SEC 2010 is to change the word ‘beneficiary’ which is limited by law to
certain relatives who are rightful recipients of death compensation benefits of
the worker into ‘allottee’ which has a broader meaning. “Allottee” is defined
under the POEA-SEC as referring to any person identified by the seafarer to
receive 80% of his monthly basic salary. The term is so broad to cover non-
relatives or himself. These changes in the employment contract ensure the
return of the seafarers’ salaries to the country as a critical source of the
country’s export earnings. The banks’ involvement ensures that the money
being remitted goes through the official channels to the Philippines and not the

black market.

In chapter 7, it will be discussed that such monetary benefits subject the
seafarers to certain sacrifices, e.g. to forego a longer vacation with family and
endure the dangers and difficulties of seafaring life. It will be shown that this is

experienced by the seafarer from the start of their career until they work at sea.

Notwithstanding these benefits under the contract, and when the seafarer is no
longer at a state of health or age that is fit to continue with their work, they are
not entitled to retirement benefits except if there is an agreement or policy
providing for such benefit (Quisumbing 2006) . As contractual employees,

seafarers are employed from one agency to another. Retirement, on the other

4 The court ruled in Eastern Shipping Lines, Inc. and/or Erwin L. Chiongbian vs. Dioscoro D. Secan, G.R.
No. 159354, April 7, 2006 that a seafarer who worked on-board a ship for 24 years cannot claim for
optional retirement benefits being dependent on the sole option of the shipping company in accordance
with the agreement with the workers. He was however awarded financial assistance as an equitable
concession owing to the special circumstance of the case.
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hand, contemplates a continuous period of employment in one company with a
legally mandated age for either mandatory or optional retirement. The
employers/principals are given the option to adopt their own policy of retirement
in order to entice loyalty from their seafarer employees. Being recommendatory,
they also have an option not to provide it. To answer for this, an additional
feature of the POEA-SEC is the requirement for seafarers to be mandatorily
covered under the Philippine social security regimes (Section |.LA.2 of the
POEA-SEC). This requirement will allow the seafarers to retire under conditions

provided by the Social Security System (SSS) law.

Another monetary benefit provided under the POEA-SEC is receipt of premium
pay or double allowance for sailing under war and war-like operations in war-
risk trading areas. The POEA determines these war-risk areas periodically.
Under the provisions of the POEA-SEC, the seafarer has the option to sail with
the ship with the possibility of being victims of piracy at sea. If he opts not to sail
with the ship, he bears the cost of his repatriation and possibly the reprimand of

the company.

These are some examples of ample compensation given to the seafarer but at
the cost of being long periods of separation from their families or exposure to
the hazards of sailing at sea such as piracy (Abila and Tang 2014). This will be
further discussed in Chapter 7.

5.4.3 Working conditions - Hours of work

In exchange for the monetary benefits given them, the POEA-SEC provides that
they are paid for regular hours of work on-board a ship - forty-eight (48) hours a
week or eight (8) hours every twenty-four (24) hours midnight to midnight,
Monday to Sunday (Section 10, POEA-SEC). It should be noted that the forty-
eight (48) hour per week pertains only to regular work and does not include
overtime work or work performed in excess of eight hours a day and work
performed in case of emergency duty.
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This is dictated by the very nature of shipboard life. The seafarers living and
working space are in the ship for long periods of time. As related by the
seafarers in Chapter 7, their duty on-board the ship never ends. Furthermore,
what constitutes ‘reasonable rest period’ is dependent on the master’s
discretion as well as customary international practices and standards which it is
not clearly defined (Section 10.A, POEA-SEC). The dictates of faster port turn-
around, tightened security and continuation of their work on the ship to comply
with statutory requirements of documentation add to their duties on-board
making rest period and shore-leave a luxury (Kahveci 1999). Seafarers likewise
work long hours resulting in broken sleep patterns and of patterns of long
working days, without a day off (McKay and Wright 2007). Hours of work and
rest periods are matters important to the seafarers especially since excessive
working hours and fatigue are an acknowledged problem in the shipping
industry (Jensen et al. 2006; Smith et al. 2006; Wadsworth et al. 2008). More of
the seafarers’ accounts of their working hours will be provided in Chapter 7, in
relation to fatigue. In chapter 7, the evident discord between aspects of POEA-
SEC provisions that promote worker welfare and the realities of work on-board

ship clearly exposed.

5.4.4 Disability benefits

The POEA-SEC provides extensively for compensation benefits in case of
injury, illness or death of the seafarer. In case of disability, the contractual
benefits afforded to the seafarer while he is on-board the ship in a foreign port
are continued payment of wages®, free medical treatment, free dental
treatment for serious cases, free surgical treatment, free hospital treatment, free
board and lodging®®. In addition, the seafarer also receives sickness allowance

for a period not exceeding 120 days®’, reimbursement of the cost of medicines

85 POEA-SEC : Section 20.A.1
6 POEA-SEC: Section 20.A.2
67 POEA-SEC: Section 20.A.3 (par.1).
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and reasonable cost of actual travelling expenses and/or accommodation®8. If
the seafarer is declared fit to go back to work, he shall continue to work unless
the employer is unable to find work on-board his former vessel or another
vessel owned by the employer, in which case he will be repatriated. The full

cost of repatriation is at the employer’s expense.

However, despite the above disability benefits, it is shown that not all kinds of
injuries or illnesses are compensable. The amendment to the POEA-SEC in
2010 added primary and general conditions which must be strictly complied
with, otherwise, the claim of the seafarer will fail®®. The primary conditions are:
the injury, illness or death occurs during the term of the contract; it is work-
related or arose out of or in the course of employment; the conditions in Section
32-A of the POEA-SEC must be satisfied. The primary conditions require a
causal connection between the seafarer’s iliness and the work for which he had
been contracted or proof that the work and the cause of his death, illness or

injury became worse because of the working conditions (Chico-Nazario 2009)
70

Aside from the primary conditions, Section 32-A of the POEA-SEC provides for
general conditions before an occupational disease may be rendered
compensable: the seafarer’s work must involve the risks described; the disease
was contracted as a result of the seafarer's exposure and under such other
factors necessary to contract it; and, there was no notorious negligence on the

part of the seafarer.

68 POEA-SEC: Section 20.A.3 (par. 2).

8 As distinguished from the 2000 POEA-SEC which imposes only one condition - the death, injury or
illness occurred during the term of his contract.

70 Carlos N. Nisda v. Sea Serve Maritime Agency, et al., G.R. No. 179177, 23 July 2009 held that the
evidence presented by claimant tug master proved a reasonable connection existed between the work
he performed and the development and exacerbation of his coronary artery disease making it an
occupational disease compensable under Section 32-A of the POEA-SEC.
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Furthermore, there are exempting circumstances under which an agency/
employer/principal may be excused from paying compensable death, injury,
illness or disability of a seafarer. An example is when the injury, incapacity,
disability or death is directly attributable to or resulted from the seafarer’s wilful
or criminal act or intentional breach of his duties’”'. Another example is when
there is fraudulent misrepresentation on the part of the seafarer or when they
knowingly conceal or do not disclose a past medical condition, disability or
history in the Pre-Employment Medical Examination or PEME"2. Connected with
this is are pre-existing illnesses™ or those illness which a seafarer failed to
disclose during their PEME.

These requirements show that to claim compensation, the burden of proving the
existence of all primary and general conditions had been shifted to the seafarer
(Castillon-Lora 2003; Terry 2009). The discussion above suggests that while the
government recognize the inherently dangerous nature of seafaring as an
occupation by providing for compensation in case of injury, illness or death, the
chances of being compensated for illness and injuries are becoming restricted
in certain respects. The addition of conditions for receipt of benefits and shifting
the burden on the seafarer to prove their right to claim compensation is
consistent with a body of wider literature of compensation systems in other
countries, such as Australia and Canada. It demonstrates very clearly an in-built
harm factor within the compensation system itself because of the way the
system tends to stigmatise workers and the way in which it prevents access to
the receipt of compensation by making it difficult. This means that the
compensation system actually promotes more systemic harm than the good that
it actually set out to do (Lippel 2003a, b; Grant and Studdert 2009). This will be
further discussed in Chapter 7.

7L POEA-SEC: Section 20.D
72 POEA-SEC. Section 20.E
73 POEA-SEC: no. 11 Definition of Terms
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5.5 Summary and conclusion

The creation of the POEA-SEC signals that the Philippine government as a
competitive labour supply state intends to observe its commitment to the
international community by making its rules and regulations compliant with
international conventions such as the Maritime Labour Convention (MLC) of
2006.

This chapter highlights two interrelated but opposing interests of the
government. The promotional aspect includes employment generation to
facilitate the employment of the unemployed population whether locally or
overseas. The POEA-SEC reflect government’s response for less government
intervention in putting investment in the country. Having a formal written sample
contract simplified doing business in the Philippines because the terms and
conditions of the contract are laid out formally. The transparency allows the
employers to see what are expected of them, how much they have to spend for
deploying Filipino seafarers on-board their ships and compare it with the

salaries offered by competing labour supply nations.

The second interest is the regulation aspect which involves the protection of the
welfare of overseas workers. With the discussion of the possible inconsistencies
of the POEA-SEC with the rights of workers, the question remains on how
effective the contract is in protecting the seafarers especially since they are
working outside the territorial jurisdiction of the Philippines. The efficacy of the
standard employment contract is put to the test because there are contractual
provisions prone to be violated by the parties such as the receipt of wages,
hours of work provision, entitlement to shore leave, and compensation for injury
or illness. It remains a reality that seafarers may not enjoy optimum living and

working conditions.

It is necessary to move beyond this limited analysis to explore the actual
experience of employers’ representatives and seafarers in the field. This is the
purpose of Chapters 6 and 7. This is important because the seafarers and
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crewing managers have a daily experience of the POEA-SEC during the
recruitment and employment process. The interaction between the seafarers,
the crewing agencies and the government agencies will help answer the
questions posed in the first part of this chapter: what is the POEA-SEC was
supposed to accomplish, who they were written for, and do they have in mind
the possible scrutiny that other people will have of the document? This will be

further discussed in the next chapters.
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Chapter 6
EXPERIENCE OF EMPLOYERS’ REPRESENTATIVES

6.1 Introduction and overview

The previous chapter provided a description and analysis of the provisions of
the standard employment contract for seafarers (POEA-SEC). This chapter
draws on the experience of its use by employers. The next chapter will discuss

the experience of the seafarers with the POEA-SEC.

The Chapter is divided into five sections. Section 6.2 provides an account of the
process of hiring seafarers by putting together the experience of the crewing
agency managers. This highlights the coordination between the shipowners,
crewing managers and seafarers during the seafarer recruitment process. It
also highlights the significant role played by the crewing managers on how they
enhance, improve or breach the provisions of the POEA-SEC during the

contract negotiation process.

Section 6.3 provides an understanding on how crewing managers handle
problems such as shortage of seafarers, inasmuch as it relates to the possible
adjustment of the POEA-SEC provisions, such as extension of the duration of

the contract, or the compensation of the seafarers.

Section 6.4 highlights data collected during the observation of the way seafarers
are treated by the trainers when the terms and conditions of the POEA-SEC
was being explained during the Pre-Departure Orientation Seminar (PDOS)
sessions mentioned in chapter 5. Additionally, it specifies through the

perspective of the crewing managers the provisions of the POEA-SEC that are

118



commonly violated by the seafarers. The last section provides the summary and

conclusion of this chapter.

6.2 The process of hiring Filipino seafarers

This section provides an account of the process of hiring seafarers as illustrated
in Figure 6.1. A Fleet Manager related his perspective of what happens when a

seafarer applies for work:

“Once they pass through recruitment, if they were able to comply with
what we need for a certain position, we have the principal approve it.
We send the résumé for approval of the principal. Once approved by the
principal, that is the only time we process.. or the application process
starts. The process is usually, first they undergo medical, pre-
employment medical.” (Fleet Manager, Abakada Shipping Company,

Interview)

Potential crew members are thus screened, interviewed, tested, and medically

examined as similarly observed by Dearsley (1990).

Tanglaw-Diwa Company has multiple departments to handle these processes.
They have a centralized recruitment department that accepts and screens all of
the applications of seafarers. The recruitment department coordinates with all
other thirty (30) crewing agencies under the company for the type of positions
they need and forwards the applications of the seafarers they do not need to the
appropriate crewing agency. It likewise keeps a pool or roster of ex-crew and
those who are on vacation. It is only when they do not have the needed crew in

its roster that they accept new applications:

“All of the excess of new applicants whom you don’t need, you can pass
them to others. That is the cooperation that happens.” (Fleet Human

Resource Director, Abakada Shipping Company, Interview)
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Figure 6.1. Process of hiring seafarers using employer’s perspective
(Source: Researcher).

In view of the strong competition between agencies, this practice of cooperation
between the crewing agencies prevents possible recruits from applying to

another crewing agency outside of the Tanglaw-Diwa group of companies.

This type of cooperation is further reflected within the crewing agency units. The
fleet HR director and fleet manager of Abakada handles the recruitment and
documentation of more than five hundred (500) Filipino seafarers both on-shore
and on-board. They are assisted by cadets who are scholars in Tanglaw-Diwa’s
training centre who will eventually also be deployed for their shipboard duty.
The fleet human resource (HR) director outlines the division of labour between

him and the other fleet manager in their crewing agency:
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“Before it was just Abe (a pseudonym) and me but it is becoming
difficult for Abe now because he handles all of the documentation. Now
we were given additional staff. At least we have support for
documents...

I take care of looking for crew. Sometimes I have to go out. So I cannot
help him on the documentation, he handles that single-handedly.”
(Fleet HR Director, Abakada Shipping Company, Interview)

There is coordination with the principal (shipowners) and the crewing agencies
in the Philippines during the recruitment process. As explained by the Fleet
Director of Abakada, the acceptance and screening of the recruitment and
deployment of seafarers is initiated by the request for a crew complement from
various principals (shipowners) abroad. Abakada Shipping has Liberian and
Greek principals who prefers to recruit Greek nationals for the top four positions
in the ship (Master, Chief Engineer, Chief Mate and Second Mate) and Filipino
seafarers for the rest of the shipboard positions. This makes Filipino seafarers a

subordinate part of a multi-national crew

Hence as shown above, the crewing managers act as the intermediary between
the shipowners and the seafarers. The important role of the crewing agencies is
further demonstrated in the dynamic role they play during the recruitment
process. To provide crew for the thirty-nine (39) vessels of a single principal,
crewing managers do not wait for walk-in applicants. They actively source the
required crew from places frequented by seafarers like Luneta Park, various
government institutions or seafarer centres. The fleet director explained that
there is a need to adjust their recruitment strategies to respond to the shortage

of seafarers, especially when they belong to the ‘shortage positions’:

“In crewing, sometimes I need to go out because of need, because of the
volume of the demand.” (Fleet HR Director, Abakada Shipping

Company, Interview)
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In view of the proximity of the crewing agencies to Luneta Park, the fleet
director finds it convenient to go to Luneta Park where seafarers converge while
looking for employment (Tyner 2000; Asis 2006). As a former chief engineer,
the fleet director recounted the relationship between seafarers, crewing
agencies and Luneta Park. He said that as a seafarer back in the 1970’s, he
would usually go to Luneta Park to pass the time. As the years passed and
shipping companies in the area increased, he observed that the seafarers

became more numerous making the area look like a marketplace. He said:

“When the agencies increased, the seafarers likewise gathered there at
around lunchtime. I do not know who thought of building a tent there
and then it was uncontrollable. I do not know what they want to do
there already. It’s like a marketplace.” (Fleet HR Director, Abakada
Shipping Company, Interview)

Once they get the seafarer and their application is approved by the principal,
the processing of the application starts, usually commencing with a pre-
employment medical examination (PEME). This is a requirement of the POEA-
SEC under Section 1.B. Once the seafarer is certified fit to work, the processing

of the standard employment contract is initiated.

For urgent hiring and deployment, the contract can be issued while waiting for
the results of the PEME:

“We have simultaneous processing. Let’s say, for example, he has to be
deployed urgently, urgent deployment, after the medical, we can
already issue the POEA contract. But the process is usually to wait until
the medical says he is fit until we issue the contract. Because there
might be an occasion where it will be pending because the medical says
he is not fit to work or declared fit to work. If we process the contract
first that is a bigger problem.” (Fleet Manager, Abakada Shipping

Company, Interview)
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The fleet director then prints the contract with all the details such as the name of
the seafarer, the ship, the shipping company, and the salary of the seafarer.
This will then be signed by the seafarers. Once signed, the POEA-SEC is
forwarded to the documentation department of Tanglaw-Diwa to be forwarded
to the POEA for processing and approval. It is brought to the POEA by the
liaison officer of the crewing agency. In practice, once the POEA-SEC is
forwarded to the POEA in the morning, the approval of the POEA-SEC is
received later the same day. The crew are given copies of the contract once

they are ready to be deployed.

“So far, this time, employment is fast. Maybe it is because of the
shortage of officers in all types of vessels.” (Fleet HR Director, Abakada
Shipping Company, Interview)

When the seafarer is employed, the company processes the so-called
Personnel Data Sheet (201 file) of the seafarer in order to set in motion their
rights under the contract to compensation and benefits (Section 20, POEA-
SEC). Foremost among the duty of the principal/employer company under
Section 1.A.2 of the POEA-SEC is to provide coverage to the seafarers under
the Philippine Social Security System (SSS), Philippine Health Insurance
Corporation (Philhealth), Employees’ Compensation Commission (ECC), and
Home Development Mutual Fund (PAG-IBIG Fund).

The fleet director of Pag-asa observes that the processing of the seafarers’
employment has to be fast. In view of the accelerated processing, seafarers are
usually advised by their crewing managers to study the provisions on their own,

in their spare time on-board the ship:

“The terms and conditions are explained during briefing. I usually tell
them I cannot explain all because it is lengthy. I cannot explain it one
by one. Our one day will be finished with that. But all of this, you bring
this with you, it being 3 copies, I tell them to read it every so often. I tell

them that. It is already easy to understand. This is not the terminology
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of law that is difficult to understand so they can read it themselves.”

(Fleet Director, Pagasa Shipping Company, Interview)

This process complies with the provisions of POEA Memorandum Circular No.
10, Series of 2010, which requires agencies to give a copy of the processed
and approved employment contract to its departing seafarers. The interviewees
attribute their tendency to act swiftly on the demand of the principals in certain
‘shortage” officer positions like Second Engineer. A consequence is competition
among the crewing agencies, which is more pronounced at this part of the

recruitment process.

The accounts of the crewing managers above show the active coordination
between various entities during the recruitment — the shipowners, the crewing
managers, and the seafarers — until the approval of the POEA-SEC by the
POEA. The significant role played by the crewing manager is emphasised

because they can adjust and accelerate certain recruitment strategies.

The next section develops this by providing an account from crewing managers
on the decisions they adopt in conducting their business. It is important to
discuss this as it relates to the possible adjustment of the POEA-SEC
provisions, e.g. extension of the duration of the contract, or the improvement of
the compensation of the seafarers under their employment contracts. It may
also suggest certain breach of the contract provisions or the recruitment

process.

6.3 Coping with the effects of seafarer shortage

The Baltic and International Maritime Council/International Shipping Federation
(BIMCO/ISF) Manpower Update forecast a shortage of 27,000 maritime officers
worldwide brought about by the increase in the number of ships necessary to
transport global cargoes (2005, 2010). These effects have been felt by the

crewing managers in the Philippines as they are mostly concerned with
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supplying the needs of their principals amidst the shortage of supply of

seafarers in certain positions:

“In the officers, there is a shortage because of the great demand for
Filipinos. We all know that.” (Fleet Director, Kaibigan Shipping

Company, Interview)

The General Manager of Pag-asa Shipping explained that it is not entirely
accurate to call it shortage of seafarers but shortage in Management Level
positions only. He surmised that the difficulty to progress to Management Level
positions (Chief Officer to Captain in the deck department and Second Engineer
at the engine department to Chief Engineer) is caused by the hesitation of
seafarers in Operational Level positions (Third Officer and Second Officer) to be
promoted. He believed the hesitation stemmed from fear of responsibility
attached to the position. But he acknowledged that the high cost of training and
examination required for their promotion is a further reason why it takes the

seafarers a long time to progress as management level officers.

The shortage of seafarers in certain positions poses problems for some
seafarers who wish to go home after the termination of their original contract
duration. For example, if crewing managers do not find the replacement
seafarer for a shortage position, the original 6-month contract of seafarer on-
board can be extended for up to twelve (12) months. The adjustability of the
contract duration facilitates the extension of the POEA-SEC and ensures the

continuous operations of the ship with a full crew complement.

The short, fixed-term contractual nature of the POEA-SEC was accepted as
‘normal’ by the General Manager of Pag-asa Shipping who indicated that as far
as he knew, seafarers in the Philippines have always been contractual workers.
He added that permanent employment for seafarers had never been adopted in
the Philippines and contrasted this with the practice of the Europeans who hires

seafarers as permanent employees. He said it was interesting why the
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government does not push to make seafarers permanent employees especially

for Philippine-flagged vessels:

“It had never been adopted by us. Other countries would do that but
never in the Philippines. For Europeans, that is not something new, that
permanent employment. We had been... the industry had been pushing
that all along. But I don’t know why our government is not pushing to
do permanent employment specially for Philippine-flagged vessels. But
because most of our Philippine-flagged ships are bareboat chartered’®,
they have disponent owners. The real owners are not really Filipinos.
So the terms of the contract are really dictated by the actual owner.
But if that is going to be institutionalized, perhaps, I think the foreign
shipowners will approve because they are used to that anyway.”

(General Manager, Tanglaw-Diwa, Interview)

As discussed in the previous Chapter, this is possible under POEA
Memorandum Circular No. 10, Series of 2010 since the terms and conditions of
the contract are minimum requirements and therefore, the parties to the
contract may change the status of its seafarers from contractual to permanent
employees if they should choose to do so. As will be discussed later in the
chapter, the matter of the duration of contract, however, is a difficult issue.
Some seafarers want to have a short duration as is often the case with officers,
while ratings may prefer a longer duration of their contract in order to receive
more pay to be able to maintain the lifestyle that their families have become
accustomed to. When asked for the ideal duration of the contract which would

be workable for the seafarers, the fleet director said that:

“I think 6 months is good enough. But ratings want a longer contract

because their wages are lower. So their tendency is to extend their

74 The Bareboat Chartering Decree of June 1975, amended in 1976, in 1980, in 1989 permitted
foreign-owned ships to be registered in the Philippine register, provided the ship was bareboat chartered
to a Filipino national or company Dearsley, D. 1990. ISF Guide to International Maritime Labour Supply.
London: Lloyd's of London.
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contract to 9 months or 10 months. The real reason for this is financial
problem.” (Fleet Human Resource Director, Abakada Shipping

Company, Interview)

A sense of their serious commitment to the labour employment process
therefore emerged from the interaction with the crewing managers, seen for
example in the way they sought to provide their principals (the shipowners) with
competent seafarers and in their acknowledgment of their duty to strictly
implement and enforce the POEA-SEC.

Aside from adjusting the duration of the contract, the crewing managers can
also enhance and improve the training opportunities for seafarers and the
amount of their benefits under the POEA-SEC to ensure the retention of the

seafarers or to attract them to be employed in their agencies.

The development of a ‘career pathing’ system, participation of the principal in
the education and training of the seafarers and the provision of additional
benefits such as training allowance and investment in training and education as
well as development of rotation plans for the deployment of seafarers on-board
the ship, on top of those provided in the POEA-SEC were some measures

proposed by the crewing managers to achieve this.

While these measures support the enhancement of the careers of the seafarers,
of course they also help ensure the steady supply of competent seafarers for
deployment. And they support the continued existence of these private crewing
companies as well as the highly-intensive capital put in by the shipowner

investors.

The General Manager of Pag-asa suggested that the stakeholders in the
maritime industry should work closer together in order not to experience
difficulty in recruiting seafarers. As a long term solution, he proposed that the
shipowners and crewing agencies should support a career planning or ‘career

pathing’ system for seafarers from the time they are cadets until they move up
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the ranks. This entails investment in a cadet ship program wherein the principal

pays for the cost of the training and training allowance:

“You know almost all manning agencies have tie-ups with schools.
Because of the shortage of seafarers, each has their school so they are
able to capture them right after graduation. They are already our
apprentice. I am not sure because I am also not in the position on how
they make the selection of schools and students. But for Tanglaw-Diwa,
I would know that they are our cadets. They came from the Tanglaw-
Diwa-designated schools from Luzon, Visayas and Mindanao. They are
our scholars.” (Fleet Human Resource Director, Abakada Shipping

Company, Interview)

He said that there are crewing agencies or shipping companies who “realize
their investment in eight (8) to ten (10) years” because they have the foresight
to prepare to be part of the education and training and the continuous
professional development of the seafarers. As they are in the business of
supplying qualified seafarers, this is part of this ‘career pathing’ system together
with additional benefit to provide training allowance. However, the POEA-SEC
only includes compensation and benefits for injury or iliness (Section 20.A) and
compensation and benefits for death (Section 20.B). It does not include training
benefits, which are provided by the company and seemingly designed to build
loyalty and prepare the future workforce. However, these efforts to retain the
seafarers also seem to tread a fine line between the granting of benefits to them

and causing them to become a form of indentured or bonded labour.

As crewing managers see it, the grant of training benefits tends to be equated
with retention of the seafarers in the most in demand positions. When the
principal shoulders the cost of training and gives the seafarer higher salaries,
they say they get the cooperation and loyalty of the seafarers:

“There are a lot of company paid training especially for refresher
courses. This is a requirement that is personal to the seafarer. So

supposed to be they should pay for it. If the company pays, it is a
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reward, a benefit of the principal to the seafarer. To pay for their
loyalty, the principals sometimes pay for it. There are some principals
who would do that.” (Fleet HR Director, Abakada Shipping Company,

Interview)

The General Manager explained that the reason for the shipowner investing in
the training of seafarers is not really for the personal enhancement of the
seafarer and to ensure the competence of the seafarer in handling the ship but
rather the retention of the seafarer, the protection of their investment and to

avoid the cost of an incident or maritime accident:

“A prudent shipowner has to invest somehow in training their seafarers
since they are the end-user. If they don'’t do it, they might hire less
qualified seafarers. Anything that happens on-board, the cost and
expenses will eventually be shouldered by the company. So investing in
training is proven to avoid much bigger expenses on the side of the
shipowner.” (General Manager, Pag-asa Shipping Company,

Interview)

This is the reason why Pag-asa Shipping devotes much of their office space to
training rooms and classroom for seafarers and offers their in-house trainings
free of charge. The General Manager of Pag-asa Shipping said that more
established companies have their own in-house training and training
divisions/sections for their newly recruited seafarer officers, or those occupying
management and operational level positions. They prioritize the training of
high-ranking officers because of the burden and responsibility falling on them
as representatives of the owners of the company and as a bridge between the

company and the rest of the crew.

The in-house training is specific to the needs of the company. For example,
seafarers are trained on their maintenance systems, familiarization with the
company safety management system, commercial operations, and the business

side before they are sent on-board. Because Pag-asa is a ship chartering
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company, the senior officers are considered the representative of the owners,
or substantially the managers on-board. The senior officers undergo a course
on how to run a ship business, how to deal with charterers and sub-charterers.
In this way, it is intended that they know and appreciate the perspective of the

shipowner and care for the ship more. As he again emphasized:

“We realized they have to have that. Of course, each company has their
own way of running things. If the person who is going on-board is not
familiar with your system it would be difficult. It would have an effect
on the kind of service he will render because he is not prepared. He
comes on-board he does not know how the ship is being run, he does
not know about the safety management system. He doesn’t know how
the commercial operations are being managed. So it might result to
certain delays, certain consequences that will cost the company money.
So it is better to invest in in-house training.” (General Manager of Pag-

asa Shipping, Interview)

It is noted however, that the more important reason given by the General
Manager of Pag-asa for this is to avoid the cost of delays in case of
mismanagement of the ship due to the lack of concern of the senior officer on-

board the ship.

Shipowner/principals are therefore forced to offer additional schemes or
benefits in the model contract to make it attractive for the seafarer. Payment of
salaries while on vacation, completion of contract bonus, re-joining bonus and
stand-by pay are some of the measures made to ensure seafarer retention.
They likewise offer medical benefits for the seafarers and their dependents and
make long-term loans such as housing or car loans available to the seafarers.
The General Manager said that if they grant these loans (like car or housing
loan) to the seafarers, they will be assured not only of higher supply of
seafarers but of higher seafarer retention because the seafarer will not be able

to leave if he has a loan with the company. The General Manager however
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recognizes that this is a risky undertaking for them if the seafarer becomes

injured or disabled and cannot return to their sea service.

From the above, it was discussed how crewing managers handle problems
such as shortage in certain seafarer positions which necessitate the
enhancement, adjustment or possible breach of the contract provisions. These
efforts create a form of bonded labour, which may begin to explain why
seafarers have to be submissive subjects to various entities who impose their
control, power and discipline over the seafarer and their shipboard life. This will
be elaborated in the next section and further discussed in section 7.3 of chapter
7.

6.4 Disempowerment of Filipino seafarers

This section explains certain practices of the employers’ representatives that
disempowers Filipino seafarers. ‘Disempowerment’ is used in this section to
mean the reduction of the discretion and control of seafarers, to ensure their

passivity and obedience to entities they consider as masters.

This is shown in two parts. Section 6.4.1 highlights some of the data collected
during the observation of the Pre-Departure Orientation Seminar (PDOS)
session on the manner the seafarers are treated by the PDOS trainers while the
terms and conditions of the POEA-SEC are being explained to the seafarers.
Section 6.4.2 points to provisions of the POEA-SEC that according to the
crewing managers are commonly violated by the seafarers such as the pre-
termination of their contract. However, it is argued that these supposed
violations of contract are in fact the response of the seafarers to the
maltreatment they get on-board either from their colleagues or from their
superiors. This is aggravated by the loneliness they feel during their separation

from their families
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6.4.1 Experience of the PDOS

Aside from the interviews and observation of the operations of the crewing
agencies, | observed two (2) sessions of PDOS conducted by the in-house
training department of Tanglaw-Diwa for the benefit of their seafarers who are
ready to be deployed on-board overseas trading ships. This is in compliance
with POEA Memorandum Circular No. 10, Series of 2010 which requires PDOS
providers to include the provisions of the amended terms and conditions
governing the employment of Filipino seafarers on-board ocean-going ships.
There were one hundred (100) seafarers who participated in this seminar. The
training director and the trainer were interviewed before and after the
observation of the PDOS to complement the interviews with the crewing

managers or fleet directors.

My claims in this sub-section rely mainly on two informants, namely, the trainer
of the PDOS and the fleet human resource director of Abakada Shipping. On
the basis of this limited evidence, other methods and sources of evidence were
drawn upon to validate the conclusions made on the experience of seafarers of
the PDOS - especially on how they are referred to during the session. First,
field notes were taken during the observation of the PDOS sessions. Second,
after the observation of the PDOS, focus groups were conducted with seafarers
wherein non-verbal signs were more telling than views expressed. That is,
whilst the seafarers did not verbalize being referred as “nangangamuhan”
(slaves with masters), it would seem that they their treatment as such, as well
as being referred to in this way, encouraged and ‘normalised’ this view of
themselves. Further, whilst | only observed two sessions of the PDOS, it is
worth mentioning that this training is conducted twice daily with 100 seafarer
participants in each session. Thus, the effect across the seafarer population is
potentially widespread and significant although more data is required to confirm

such a conclusion.

The trainers, as accredited agents of the government, prepare the seafarers for
their life on-board the ship through the PDOS. Echoes of their discipline while
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they are studying in maritime training institutions are re-enacted during the
PDOS - from the way they dress, prompt attendance to the session, posture,
active participation, reminders not to make any complaints, to be grateful for
their job, and to be low-key. Reminders to “observe, submit and obey”
emphasise the inferior status of the seafarer and their obligations to comply with
the orders of their employers. These are samples of what the PDOS trainer said

to the seafarers during the PDOS sessions | observed:

“I do not know why you choose to go through so much hardship. In the
ship, you undergo so much difficulty. In the ship you suffer so much.
Your work in the ship needs you to observe, submit and obey....”

“But in the ship, you are working with masters (nangangamuhan).”
“For the lawful orders on-board the ship the response there is always
‘ves’. And ‘no’ is not acceptable.”

“You have to be submissive there. It is necessary that you know how to
follow.”

“Your work in the ship needs you to observe, submit and obey.”

(PDOS Trainer, Tanglaw-Diwa Shipping Corporation, PDOS

Observation)

Seafarers are told during the PDOS to be prepared to make sacrifices when
employed as a seafarer including accepting the dangerous work they perform in

a high-risk environment:

“If you are on-board the ship, you are prone to incidents and other
situations beyond your control. Once you are on-board the ship,
because you are mariners, you cannot do anything anymore. You are
always at high risk. High risk work, high risk life. Never low, never
medium. As they say, it is all the time. Its 24/7.” (PDOS Trainer,
Tanglaw-Diwa Shipping Corporation, PDOS Observation)

The PDOS Trainer talked to the seafarers in this way to make them realize
there were sacrifices to be made in working as a seafarer but this is better than
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not having work. Although sarcastically said, it imparted the message that
seafarers are expected to be followers of orders while on the ship because

there are masters who should be obeyed:

“Do not complain. That is part of the sacrifice. If you want to change
that, then do not go on-board the ship. There’s no place like home. If |
were you, just stay at home. You know, I do not know why you are
struggling so much. In your house, you have a nanny. In your house
even if you don’t work, its alright. You do not have an alarm clock.
Nobody tells you to work or to do this or do that. And definitely, you are
the kings and queens of your house. That is why I do not know why you
have to go through so much hardship. In the ship, you suffer so much. In
your house you do not experience that. What do you have to observe in
your house when it is your mother who is working? What do you have
to submit when you have your wife to do that for you? You set your own
rules in your house. But in the ship, you have masters. That’s why at the
end of the day you do not have a choice. The principal is still on top
okay?” (PDOS Trainer, Tanglaw-Diwa Shipping Corporation, PDOS

Observation)

Commitment to the contract and with values of honesty and trustworthiness are

emphasised to the seafarers during the PDOS:

“In our motto, the letter C stands for Commitment. So we signed the
contract. We agree. So we have to be honest and truthful that whatever
we agreed upon, our commitment is there and we will finish our
agreement with our employer.” (PDOS Trainer, Tanglaw-Diwa

Shipping Corporation, PDOS Observation)

If the seafarers do not honour the terms and conditions of their contract, they
are told that they run the risk of destroying the reputation of all Filipino workers.
Thus, it is important for seafarers “to perform their duty under Section 1.B of the

POEA-SEC to conduct himself at all times in an orderly manner towards his

134



shipmates...” It is important to commit to the contract in order to protect the
reputation of the Philippines as a labour supply country and their company as
provider of workers to the principals. If the case were otherwise, principals
might turn to other labour supply countries if Filipino seafarers do not honour

the provisions of the government-prescribed contract:

“That is why I do not like trouble. It is not only my reputation but the
company as well. And not only the company but all of us Filipinos. |
often tell them, why do they often have disagreements, or disturbances?
What will the whites say, ‘those Filipinos’. They will not say ‘those
Cebuanos or lIlocanos. They will say ‘those Filipinos are
troublemakers’. So they refer to all of us. Filipinos finish their contract
because we endure all sufferings (matiisin). We have financial needs
but in terms of attitude, we do endure everything“. (Fleet Director,

Kaibigan Shipping, Interview)

Seafarers are also called upon to assume various roles such as being
ambassadors of goodwill. Seen differently from being docile workers, this
involves assuming an active role in building up the reputation of the Philippines
as a labour-supplying country. The intention seemingly to be to build the morale
of the seafarer while at the same time preserving the good reputation of the

country with foreigners:

“Do you know that whether you like it or not, crew members, when you
go out of the country, don’t you know that you are called our
ambassadors of goodwill? Hello guys, ambassadors. Of what? Bottles?
Fistfights? Brawls? You are called ambassadors of goodwill of our
country, the Philippines, that is why you have to properly protect our
cultures and values so that our image abroad will be good. If they see
negatives, it also reflects on us. That is why each and every one of us
when we go out of the country, we should not disregard our values and

culture or allow ourselves to be seen by the majority in a negative way

135



specially by foreigners.” (PDOS Trainer, Tanglaw-Diwa Shipping
Corporation, PDOS Observation)

It also includes being ready to transform themselves into another person
outside of their house. As seafarers, they are expected to act more
professionally, dignified and noble because of their career. However, one of the
values being emphasized is obedience to the rules and regulations on-board

the ship, and to the policies declared by the shipping company:

“In the ship, you are obviously not at home. That is 10 months of
sacrifice, the people are all different. And take note, you have to
transform into a different person. You have to be professional because
you have a career. You have to be dignified, noble. Those are the
characteristics needed to be a mariner. And what we always highlight
among your duties is obedience. In Tagalog, ‘macho-nurin’ (cuckold).
But others in the ship are hard-headed and stubborn. They like to earn
but they do not like to work. They are stupid.”

“You know the rules and regulations on-board the ship, you should
follow it. If it is prohibited to eat inside the cabin, or it is prohibited to
cook inside the cabin or not to drink alcoholic drinks, do not be hard-
headed. You need to be submissive. It is necessary that you know how
to follow. Because one of your duties under Section 1 is to know how to
follow. One of your duties under Section 1 is to be obedient. There
should be a transformation to a new you. Separate your attitude inside
the house and the ship. In the house you might be ordinary but when it
comes to the ship, you have to be professional.” (PDOS Trainer,

Tanglaw-Diwa Shipping Corporation, PDOS Observation)

To further emphasize the importance of being obedient, the PDOS Trainer tells
the seafarers that there is no point on being ‘hard-headed’ because they are
someone who has masters, who can control their livelihood and their future.
When they maintain a low-key profile, they will be able to survive the life on the

ship, maintain good graces with their superiors and shipmates:
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“It is necessary that the behaviour you bring along with you is the
attitude of someone who have masters. Observe, submit and obey.
That’s all. That’s all you need boy.” (PDOS Trainer, Tanglaw-Diwa
Shipping Corporation, PDOS Observation)

Assuming this attitude during his shipboard life, it is not difficult for Filipino
seafarers to be obedient to the commands on-board the ship. By the very
nature of their shipboard assignment, they are always on-call, every part of the
body has to be alert to every contingency or urgency that happens on-board

and they cannot really relax even on rest period:

“You cannot defy the lawful orders and commands of the captain. For
the lawful orders on-board the ship, the response is always ‘yes’. 'No’ is
not acceptable. You have to be prepared, you have to adjust, and you
have to let it sink in that whether you like it or not, within 24 hours,
your status is always on call. And because of these lawful commands, it
means there is urgency. If there is an urgency or necessity, people have
needs and requirements. That is what we call ‘when warranted’. That is
the necessity. That is why when it comes to the ship, you should be
flexible, and you are not limited by your department. You should not be
limited by what you know. You can still help, you can do something. The
lawful command is powerful in the ship. Even if you are in your rest
period.” (PDOS Trainer, Tanglaw-Diwa Shipping Corporation, PDOS

Observation)

They are further reminded that if they do not observe their duties or if they do
not conduct themselves accordingly, penalties can be imposed for offenses on-
board under Section 33 of the POEA-SEC. The captain can be the one to

impose the penalties, or the POEA, after investigation:

“If you read section 33 contained in pages 5 to 6, you should be
disciplined in the ship. Section 33 tells you mariners about the list of

offenses and its corresponding administrative penalty. That is why
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every action, or even if you do not act, even from mere talk, you are
acting differently, it can be seen your attitude or behaviour is different.
Please be prepared because there is a penalty for that. For example,
you are on duty but you are not in your post. Your co-workers do not
know where you are, your supervisor is looking for you. You know they
can impose a penalty for you. It is listed there. Or you abandoned the
ship while it is on port, because you got jealous of your colleagues. Your
superior told you not to go down because you are the one on duty, you
will man the ship, but still you went on land and they saw you. They can
definitely impose a penalty on you.” (PDOS Trainer, Tanglaw-Diwa
Shipping Corporation, PDOS Observation)

And they are reminded of the scrutiny of inspections. Indeed, inspections
conducted by port authorities to check on the welfare of the seafarers are
presented by the trainer as external checks for the purpose of ensuring the

seafarer’s compliance with rules and regulations:

“You need to be careful because there are authorities who go up the
ship without proper notice. Once the port authorities are on-board,
they will disturb anyone in the ship, even the captain. Once they go on-
board the ship, it is random, they do not choose anyone. No matter
what your position is, they can interview you and they will check your
cabin. They are authorized to check our ships so please be prepared. It
is common in the ports that you go to, there are authorities that wait
for the arriving ships. They won't give notice even when they know you
are still far away so you will not have any preparation.” (PDOS

Trainer, Tanglaw-Diwa Shipping Corporation, PDOS Observation)

Another form of disempowerment as a human being is that seafarers are
relegated to being mere parts of the body. During the discussion of Section 32
of the POEA-SEC on the schedule of disability or impediment for injuries
suffered and diseases including occupational diseases or illness contracted, the
PDOS Trainer said that for work-related injury, if the crew is on-board the ship,
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all of the parts of the seafarers’ body are covered with a corresponding
equivalent grade under the POEA-SEC:

“In Section 32, page number 3 of the contract. What they did there is
that every part of the seafarer’s body is chopped with a corresponding
amount and that is their limit. It was put into different levels. At the
end they placed it under different grades. It is from grade 1 up to grade
14 in every parts of your body. There is a corresponding amount that
you are entitled to. When their arm is cut, for example, it is included in
Section 32 already... If the seafarers want a bigger amount I will give
them a tip. They should master the part of the body with the lower
number equivalent. If they read it, those are from grades 5 to 1. The
smaller the grade, the higher the cash benefit equivalent. That’s fifty
thousand dollars ($50,000)... That is a big amount... As long as they are
on-board the ship. But not when they are on land. So I advise them not
to be reckless when they are on land because if they damage any part
of their body when they are on land, they cannot get anything.” (PDOS

Trainer, Tanglaw-Diwa Shipping Corporation, Interview)

Notwithstanding the fact that the retirement age in the Philippines generally is
sixty-five (65) years old, the continuous employment of seafarers depends on
his being certified ‘fit for duty’. This emphasizes the seafarers’ duty under
Section 1.B under POEA-SEC to take responsibility for his health. It also
highlights the temporariness of their employment. With regard to the age and
state of health of seafarers, this is what the PDOS Trainer told the attendees to
the PDOS:

“I know that you know that when your age is 40 and above, your
situation is already risky. Why? Do you remember the saying that ‘life
begins at 40°? It means that reality will come in. The moment that you
will be buried here on earth is near. (Laughter). Why? You already
have arthritis. Your hips are already painful and it even wiggles like a

wheel. That is why you have to condition yourselves when you are
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already in your 40s. When you are at this age range, it also means that
you are at risk of being replaced. Because those who are younger will
fight you with their what? Energy! That is why you might be replaced.
Because when you are already old, and your body is already wiggling
when you are fixing the cabins, when you cannot even raise your hands
nor move your hips and you cannot even stand straight, definitely, you
cannot deny that there is already a problem with that.” (PDOS

Trainer, Tanglaw-Diwa Shipping Corporation, PDOS Observation)

The trainer also tells the benefits the seafarers can obtain when they get
injured, sick and especially when they die, seafarers are seen as a “good

investments” by their beneficiaries:

“Of course, death should not be last on your list. That is what you call a
good investment. That is why you mariners, whatever you look like, you
are really loved because you are a good investment. So if you fall under
our conditions, your family will be able to receive, regardless of rank,
50,000 dollars. Listen. If you are a family man, you have children below
21 years of age. Each one of them will receive 7,000 dollars. Up to four
children only. There’s even bonuses, what can you say about that?
(Laughter). The bonus is given and intended for you and it is given
because we know that you have viewing for 7 days that is why you have
to be attractive to look at.” (PDOS Trainer, Tanglaw-Diwa Shipping
Corporation, PDOS Observation)

However, in view of the conditions imposed to receive compensation, seafarers
still run the risk of not getting benefits if they do not fulfil all the strict conditions
of the POEA-SEC, such as being in the list of sickness in Section 32-A and
being able to justify that the disease they have is work-related. This call to mind
the duty of the seafarer under Section 1.B of the POEA-SEC “to take personal
responsibility for his health while on-board the ship”:
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“In page number 4 of your contract is Section 32-A. Enclosed in Section
32-A are all of the sickness that was approved for seafarers’ claims and
benefits. If the sickness that they acquired is not in the list, it’s very
simple, they will not be paid. That will be their reference, their
standard. And the disease that was placed there has to be justified on
how it can be connected with your work, your profession. Like when
they get ill with pterygium and cataract. The explanation in Section 32
is that pterygium and cataract can be acquired if you are exposed to
the wind or if their job is in open air and when exposed to UV lights.
And when they are able to justify the disease, yes, they will definitely
get their benefits. If they acquired cataract and pterygium, the
definition or manner that it is justified is not there, it could be possible
that the answer will be ‘no’. But it is enclosed in Section 32. The kidney
disease is also in that section but the seafarer has to justify the way
work has damaged their kidney. That it is related to their work. If they
damaged their kidney and the finding is it is damaged because of their
drinking habits, eating habits, and it is not connected, the answer will
be ‘no’in terms of P and 1. But it can be ‘yes’ if they can justify it. That is
why they should justify it so they will be entitled to benefits.” (PDOS

Trainer, Tanglaw-Diwa Shipping Corporation, Interview)

Thus, the emphasis of the training is to make the seafarers aware of their own
burden of responsibility in relation to the additional conditions imposed in the

POEA-SEC, as discussed in the previous chapter, in order to justify their right to

receive compensation or benefits in case of injury, illness or death.

It is also important to note that the PDOS is a mechanism which addresses the
lack of interface between the government regulators and the seafarers during
the processing and approval of the POEA-SEC. However, it is conducted when
the seafarer is ready to be deployed, had already been certified fit for duty, had
signed the POEA-SEC and is only waiting for their deployment on-board the
ship. This means that the training provided by the PDOS does not fulfil the
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requirement in MLC 2006 for the POEA-SEC to be extensively explained to the
seafarers prior to signing. It did not inform the seafarers of their rights and

responsibilities before they had bound themselves into a contract.

6.4.2 Violations to the POEA-SEC committed by the
seafarers

Crewing managers likewise have the tendency to blame the seafarers for
violations in the contract. As a general rule, the termination of the seafarer’s
employment “ceases when the seafarer completes his period of contractual
service” (Section 18.A of the POEA-SEC). The employment is also terminated
when the “seafarer signs-off and is disembarked for medical reasons” (Section
18.B.1); when the “seafarer signs-off due to shipwreck, ship’s sale, lay-up of
ship, discontinuance of voyage or change of the ship principal” (Section 18.B.2;
when the “seafarer voluntarily resigns and signs off prior to expiration of the
contract” (Section 18.B.3); or, when the “seafarer is discharged for just cause”
(Section 18.B.4). It is considered a violation if the seafarer decides to leave the
ship for other reasons before the expiration of the contract. They are held liable
for their repatriation cost as well as the transportation cost of their replacement
unless the employer assumes the transportation cost of the seafarer’s

replacement on compassionate grounds.

A fleet manager attributes the cause of pre-termination of the POEA-SEC to
how the seafarers respond when they do not like the situation or the
relationships on-board the ship. He said that one reason for the pre-termination
of the contract is when they find it difficult to get on well with their shipmates

because of differences in culture:

“Actually the only problem with the ship is how to go along well. If
others do not want the behaviour of their shipmates, what happens is
they make gimmick so they can go home. That’s what happens to the
contract. And knowing that seafarers have different attitudes and you

don’t agree with each other, you wrangle with each other, you would
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go home”. (Fleet Human Resource Director, Abakada Shipping

Company, Interview)

Difficulties in working relationships are expected since the seafarer work with
different individuals every time they board a ship. It is difficult to build
friendships in view of their different work patterns and different stations on-
board the ship. It might be a good opportunity for the seafarers to bond during
their rest periods and shore leave as provided in Section 13 of the POEA-SEC
but the differences in the schedule of the rest periods and shore leave makes it

impractical, thus, harder to develop friendships.

Another reason is not being able to cope with the personalities of officers of
senior ranks. Filipino seafarers are trained with strong military discipline where
the distinction between officers and ratings are pronounced. Officers maintain a
certain distance with the ratings which may explain the indifferent attitude they
display towards the ratings. These differences create misunderstandings which
aggravate this problem further making the duty of the seafarer under Section
1.B difficult to comply with. It is given as another reason for the pre-termination

of the duration of the contract:

“The most problem of Filipinos for their contract, the reason for not
finishing it is the character of their superior. I cannot give other
reasons. The only difference for contract not to be finished is character
difference. That’s the only thing - when they feel that they are not
handled well by their senior officers. Others are sensitive when they are
yelled at or castigated so they go home. Because of attitude problems,
there are many unfinished contract. Character and attitude especially
since their superiors are foreigners. Specially Europeans, if you are
with them they have a tendency to yell at all times. The British, on the
other hand, they wave like this (making a motion with his hands). For
us that is bad because we do it differently. It is the reverse for us. The
British when they call you like that it means they are already angry.
That is why, by culture sometimes, that’s what makes the gap. But that
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is not so at this time.” (Fleet Human Resource Director, Abakada

Shipping Company, Interview)

If a medical reason is the ground for disembarking from the ship, the employer
bears the full cost of the seafarer’s repatriation if the sickness is work-related.
Depending on the situation, this can become a problem because it usually
entails additional expenses for the seafarer or the company for the repatriation
of the seafarer back to the Philippines as well as assumes the transportation
cost of his replacement (Section 19.G of the POEA-SEC). There is therefore
some anticipation that seafarers may fake illness to get off a ship. This is
explained by the Fleet HR Director of Abakada:

“The problem with the contract only comes in when the seaman wants
to make the problem. The seafarer knows when he was issued a
contract that it is going to be for 10 months. He knows that it’s for 10
months. He was hired for a period of 10 months. He was able to pass
the entire medical. But if you don't finish it, your superior will say due
to illness. They will fake illness so their reputation will not be destroyed
with the company. Those reasons. But the company knows about this
already. What you have to do it go to the doctor and make him certify
that you are really sick. That is what happens to the contract.” (Fleet

Human Resource Director, Abakada Shipping Company, Interview)

Crewing managers further acknowledge that the effect of being away from their
families and loved ones may also be the underlying reason why seafarers
cannot get along with their shipmates when the seafarer is on-board the ship.
They are aware that prolonged separation from their homes and families, family
and marital problems (Thomas 2003) takes a toll on the personalities of the
seafarers and cause them to become irritable. This makes getting along with
their fellow crew members difficult. They suggest that these feelings of
loneliness and homesickness then become a reason for them to renege and

request for early termination of their contract (Section 19.G of the POEA-SEC):
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“Sometimes, you know the life of the seafarer, they are irritable. This is
because they are far from their families and stressed with their work.
So sometimes, others, instead of paying for their debt, once they have
difficulty, they go home. They request for family problem.” (Fleet

Human Resource Director, Abakada Shipping Company, Interview)

The Fleet Human Resource Director said that seafarers should not be sensitive
on how they are treated by other seafarers or their superiors. He proposed that
the frame of mind of the seafarers should be to practice more tolerance of

others so that they will not jeopardize their career or profession:

“It’s okay I don’t mind it because I need my job, I need it to live. I don’t
need to argue with others otherwise my work will be destroyed, my
profession will be destroyed.” (Fleet Human Resource Director,

Interview)

A strategy proposed by the crewing agencies is the development of a rotation
plan for the deployment of the seafarers in their vessels. The contractual nature
of seafarer's employment makes this easy. For instance, in six (6) months on,
three (3) months off contract, three (3) sets of officers rotate their trips for
smooth transition in two (2) ships. Once one seafarer gets off one vessel, he
goes on leave for three months and goes to another vessel. As there is
regularity, this rotation system enables the seafarer to calculate more or less
when they are going on-board and when they will be going back to shore.
Another proposal made by the Fleet HR Director would be to shorten the

duration of the contract of employment:

“I think that is the reason why they shortened the contract duration. |
think the IMO already saw that, the ILO... that the long contract is
stressful for the seafarer... including the character differences. Add to
that their shipboard work.” (Fleet Human Resource Director, Abakada

Shipping Company, Interview)
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These quotes all highlight how crewing agencies and their trainers drill the
importance of submissiveness and obedience to the seafarers. But the
response of the seafarer when maltreatment becomes unbearable is to pre-
terminate their contract. This is aggravated by their feeling of isolation in view of
their separation from their families and homes. However, this pre-termination of
contract is considered a violation and the seafarer may bear the cost of this

decision.

6.5 Summary and conclusion

When contemplating their experience on the implementation of the POEA-SEC,
crewing managers convey their appreciation to the government for prescribing
the POEA-SEC. Clearly, they maintain their commitment to the POEA-SEC as a
document by performing their duties to their principals or the shipowners
through the supply of competent seafarers. However, their experience in
recruiting and hiring the seafarers also demonstrates the compromises they

make in the process of employing seafarers.

Going to such lengths as hiring seafarers in Luneta Park is one example of this
compromise. Nowhere can it be more powerfully demonstrated that labour is on
sale than in the transaction made in Luneta Park between the crewing
managers and the seafarer. The reference to Luneta as a market place by the
fleet director is specifically relevant as it portrays seafarers as commodities for
sale. This is further reinforced by the crewing managers act of going to Luneta

as buyers of human labour.

Another form of compromise is the accelerated processing of employment. This
has both positive and negative consequences. In terms of answering the
manning requirements of the shipowner/principals, the fast response is good for
the investors and the reputation of the Philippines as a labour supplying
country. However, the standard to competence may have been compromised in

the rush to make the recruitment. Furthermore, while this is good for the

146



livelihood of the seafarers who are looking for employment, this has negative
repercussions in terms of implementing the Maritime Labour Convention (2006),
which requires that the terms and conditions of the contract should be explained
extensively to the seafarers. The consequence is that there is a risk that
seafarers may not have been duly informed of their rights and responsibilities

before they bind themselves into a contract.

Implicit in all of this is the crewing agencies’ goal of conducting their business
for profit. The proposal to develop a ‘career pathing’ system, provision of
additional benefits on top of those provided in the POEA-SEC such as training
allowance and in-house training, may be seen as measures that enhance or
develop the manpower sector and ensure the continued supply of competent

seafarers.

In the long run, these measures protect the continued existence of these private
crewing companies as well as the highly-intensive capital investment by the
shipowners. The provision of additional benefits they are willing to give, while
beneficial to the seafarer, demonstrates the nature of the competition among
crewing agencies in trying to guarantee seafarer’s loyalty. This is likewise be
prejudicial to the interest of the industry as a whole as the success of the whole
employment scenario is characterized by who has the highest bid for the

seafarer.

Set against the background of global labour demand for flexible, short-term,
contractual and extremely mobile labour as discussed in the previous chapters,
it shows that the Philippine government is complicit in assuring the continuous
employment of its overseas workers in the global labour market. For one, the
process is facilitated by the institutional mechanism put in place by the
government such as the standard employment contract (POEA-SEC). The
short-term contractual nature of their employment makes them easy to replace,

hire and employ depending mainly on the labour cost.

The next Chapter will explore the experience of the seafarers.
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Chapter 7
EXPERIENCE OF SEAFARERS ON THE
ENFORCEMENT OF THE POEA-SEC

7.1 Introduction and overview

In Chapter 5, | discussed the POEA-SEC as a legal document and indicated a
need to move beyond an analysis that focused solely on its (legally) declared
provisions. The contractual provisions are meant to offer both protection to
seafarers and create a fair and legal (employment relations) framework for
engagement between a seafarer (employee) and a shipping company
(employer). However, as was suggested, the standard employment contract as
a legal document is often weighed against the seafarers where its provisions

are not always intended for the benefit of the employee.

The chapter that followed aimed to provide an account of the employers’
experience of the POEA-SEC and its role in supporting and attracting seafarer
employment in the Philippines. The contract is one element, among others (e.g.
a compliant state and cheap labour) that provides an environment beneficial to
large conglomerate shipping companies. This is often at the expense of fair,
dignified and safe employment. In what follows, data is presented that provides
an account of the experience of Filipino seafarer labour. It indicates the ways in
which the POEA-SEC as a legal document meant to offer protection to the

employees of shipping companies, falls short.
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My engagement with the workers was guided by their perceptions on the
enforcement and implementation of the POEA-SEC, particularly as an
instrument intended for seafarer protection. The data on which this chapter is
based came from the interviews and focus group discussions as well as the
observation of the recruitment and labour employment process (see Chapter 2).
It presents an account of the issues confronting the seafarers and how the
terms and conditions of the POEA-SEC addressed them.

The chapter is divided into five sections. Section 7.2 provides the seafarers’
motivations for being at sea, whilst being aware of its disadvantages, e.g.,
separation from their family and home. Section 7.3 describes the seafarers’ life
on-board the ship and their way of coping with the risks and difficulties of being
at sea. This includes dealing with powerful actors and observing their orders,
e.g., ship’s captains, union representatives, government regulators, crewing
agency managers, as well as the sometime difficult experience of living and
working alongside fellow seafarers. Section 7.4 presents examples of seafarers’
experience of the modification or alteration of the terms and conditions of the
contract and its possible effects to their safety and well-being. The final section

provides the summary and conclusion of this chapter.

7.2 The pains (and gains) of seafaring life

The deployment of a significant number of Filipino seafarers to the global
market had been a phenomenon that started in the 1970’s. Historically, the
Philippines, as an island archipelago, boasts a rich maritime and seafaring
tradition from which a seafaring career is passed through generations (Dearsley
1990; Amante 2003). As a retired captain, whose father was also a captain in

overseas trading ships for fifty (560) years, recalled:

“I was really obsessed to be a seafarer. My father brought me to the
ship with him so I grew up almost in the ship. My blood is there. So

when I go back to our house I can no longer sleep without the buzz of
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the engine. I like to be in the ship always... It was the happiest day of
my life when I enrolled in BSMT.” (Retired Captain, Interview)

The above view is however, an exception in my interviews with the seafarers. It
would seem that the continuation of the historical, geographical and familial
maritime tradition is no longer the principal motivation of most of the participants
of this research. For most of the seafarer participants, the temptation or allure of
adventure, travelling and seeing the world for free (a relative term and the costs
to workers are the focus of this chapter) were given as a reason for embarking
on a seafaring career. As will be shown, it would seem however, as with other
overseas Filipino workers (OFWSs) that seafarers use this discourse or narrative
to cover the distress of being separated from their families. Indeed, the
seafarers’ experience — from recruitment to deployment and employment — is in
many and various ways a stressful time. It is the purpose of this section to give
a sense of the motivations, difficulties and vulnerabilities experience by those

seeking seafaring employment.

Seafarers are willing to undergo sacrifices (such as being separated from their
family and home for long periods at a time, the difficulties of working on-board a

ship, the dangers of the sea) in exchange for monetary remuneration.

A Boson admitted during the focus group that:

“It’s really nice to work as a seafarer but it is so difficult. We are
terribly homesick but we just convert the sadness to dollars. It is nice at
the end of the month because of the salary we receive but on the first
day of the month, we are poor again.” (Boson, 2nd Focus Group with

ratings)

When the Boson said “it's really nice to work as a seafarer”, he expresses his
gratitude - the salaries they receive are better than the salary of Filipinos
working in the domestic labour market. The difficulty of being at sea and leaving
their homes and families is however, clear. Further, as mentioned in chapter 5,
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the mandatory remittance requirement on the seafarers (to send 80% of their
earnings to their named allottee in the Philippines) means the benefit of the

relatively good salary feels short-lived.

Such practical and economic motivations force seafarers to continue working
and forego some privileges (such as a longer vacation with their family) in order
to meet the basic necessities of life, e.g., everyday living expenses (food,

housing, etc.) like food, their children’s education and other expenses:

“I have two (2) college students now and I am the only one who is
working in our family. This is our only means of livelihood.” (Chief

Cook, Interview)

It is important to remember that, as set out in Chapter 4, the overseas
employment of seafarers in the Philippines occurs within the context of massive
unemployment and widespread poverty (Amante 2003). Almost all of the
seafarer participants come from poor rural backgrounds in the Visayas and
Mindanao regions located in the central and southern Philippines, where other

options are very limited.

Lacking other opportunities or offers of a better salary in the domestic labour
market, as well as their desire to give their families better lives, many Filipinos
choose to embark on a career at sea despite its dangers and difficulties (Tyner
2000; Amante 2003). In this respect, Filipinos have been obliged to embrace a
culture of emigration and households adopt the immigration of one of their
family members as a means of survival (Abella 1993; Yang 2004; McKay 2010).
Thus, a family member is commonly expected to go abroad (temporarily or
permanently) to provide for their families, to ensure that they can send their
children to school, give them access to quality health care, and provide for their
basic needs (Parrefias 2006). A Captain explains the situation in the following

terms:

“It is good for the poor people. At least they to sacrifice one from their
family so they can sustain their other siblings. But if your life is already
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comfortable I don’t see any reason why you will become a seafarer.
There’s no need. Its such a waste of your time on earth spending it all

on the ocean.” (Captain. 15t Focus Group with Officers)

Seafaring is seen as a better high paying alternative to more traditional
industries like agriculture or manufacturing (WB 2013) and would be seafarers
are often steered towards education courses on ‘nautical or marine engineering’
as more practical choices. Some of the seafarers attribute their choice of
education and profession through the prompting of seafarer relatives with the

promise of bigger salaries and seeing other countries:

“My cousin helped me get a job. I worked for a long time in hotel and
restaurant in the province, almost 8 years. I transferred to seafaring
through the prodding of my cousin. To earn more.” (Chief Cook,

Interview)

“I did not plan to be a seafarer. I think I got lost on the way here. When
I went to Manila from Cotabato, my original plan was to get an
agriculture course because my family have farm lands. But my cousins
and other relatives here in Manila dissuaded me from taking up an
agriculture course. My cousins have uncles or fathers who are also
seafarers. They said the pay is low in agriculture and I should take up a
nautical course instead. They said I can see other countries. Of course
in the province, you cannot see those. That is why I tried it and I was
sent adrift here like a castaway. I do not even know what nautical is. |
have never encountered that in my readings before.” (Chief Mate, 1st

Focus Group with officers)

However, in what follows, it is shown that the onset of the seafarer’s difficulties
begins at the early stages of choosing seafaring as a career and applying for a
job at various crewing agencies. An individual seeking seafaring employment

typically migrate to the city to look for employment undertake training, and a
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medical examination and complete their documentation, after which they are

deployed on-board the ship.

“I stay in AMOSUP in Intramuros. It is a dormitory type
accommodation. If you are a member of AMOSUP (the trade union),
they will let you stay there for free. This is where I always stay when |
need to be in Manila specially when our Japanese principal asks us to

be immediately available or to be in Manila. (Chief Cook, Interview)

Manila is at the centre of recruitment, a place where all workers, not only
seafarers, migrate in search of a job. With the increasing presence of crewing
agencies and the seafarers — as well as the maritime unions not to mention
government offices (such as the Department of Labour and Employment
(DOLE), Maritime Industry Authority (MARINA), Maritime Training Council
(MTC) and Professional Regulatory Commission (PRC) - the employment
process becomes convenient and accessible when it is concentrated in one

area.

In particular, Luneta Park, Manila, as mentioned in previous chapters, has
proven to be an excellent place for seafarer recruitment. It has become a
central place of recruitment, which encourages seafarers (and crewing agency
staff) to ‘hang out’, converge interact, and pass the time while waiting for news

of their employment:

“From the province, I have to go to Manila to find a job because the
agencies do not have a branch office in the provinces. I go to Luneta
when I have difficulty looking for a job. You have to be there every day
because the recruiters are there. They see the seafarers at once because
every day they are there. If you want a bigger salary, you can choose
from that place. You will be able to compare the salaries being offered
by different companies, all of the benefits they give. When I was new
here in Manila that is where I usually stay. I was hired in Luneta for the

first time with my cousin’s help. That is where my second company got
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me too. That is the place for seaman recruitment.” (Chief Cook,

Interview)

Reaching Manila or Luneta is however, perhaps the least of the prospective
seafarer's concern. In addition, there is, for example, a financial impact to
seeking work. When seafarers look for employment, undertake training and
complete their documentation they have to meet all expenses - they do not
receive salaries or allowance. As contractual employees, they are entitled to
their salaries and certain hotel, airfare and travel allowance but only upon
commencement of the POEA-SEC. The period of engagement or
commencement of the POEA-SEC starts from the actual departure of the

seafarer from the Philippine airport or seaport.

Aside from this “no work, no pay” practice, a Chief Engineer observed further
that seafarers do not receive good treatment in exchange for their contribution
to the country’s economic development as they are left exposed to the elements

and vulnerable to the danger of the streets during the pre-deployment process.

“Our government always say that the seafarers are very generous when
it comes to remitting their contributions. In dollars! But it is sad to
think that we are only loitering the sidewalks. Where are the things
they say? But we are not receiving the right incentives by bringing
dollars here. If you observe, we are scattered everywhere. If you are
near them you can even smell the sourness of their sweat. I do not know
what they want to do there. We do not have a decent home for

seafarers.” (Chief Engineer, Interview)

Those looking for work are also vulnerable to particular forms of exploitation.
For example, so called ‘fixers’ approach seafarers to ‘volunteer their assistance’
in expediting the processing of the seafarers’ documentation (e.g. medical
examinations at clinics which are supposed to be accredited from a certain

government agency for a fee or ‘bribe’. Further, crewing agencies use certain
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strategies to promote their business (at the expense of the worker) as related by

a retired captain below:

“You know in Luneta, I will go there, spend some time there. Someone
will go there to recruit us. They will tell us, ‘This company offers big
salaries. The principal will arrive today.” We will go to the company
without eating lunch. A number of us seafarers went there. True
enough, the principal really arrived. But he went there only to see if the
agency has a lot of applicants so he will transact his business in that
agency. So the technique of the agency is to come up with a lot of
people so that the principal will say that the agency has a lot of
applicants. But he has not committed yet to that agency. They have a

gimmick. Sometimes you will suffer. (Retired Captain, Interview)

This takes advantage of the seafarers’ need to be close to the crewing agency
offices and to be accessible to the potential employers when they are applying
for a job or completing their documentary requirements to be certified fit to

work’3.’

During the pre-deployment stage, seafarers who are not residents of Manila
stay in seaman’s centres in the periphery of Ermita and Malate. This means
spending time away from their families and homes whilst they undergo training
as part of their documentation process. However, some seafarers found a way

of spending quality time with their family while training:

“Instead of spending time with your family, we go to training. That is

why sometimes we have to ask our wives to accompany us even in our

> To be certified as ‘fit for work’, seafarers have to undergo what is termed in the POEA-SEC as Pre-
Employment Medical Examination (PEME) (Section 20.E of the POEA-SEC) or Post-Medical Examination
(Section 20.A.3 of the POEA-SEC) by a company-designated physician within three (3) working days upon
their return. Failure to comply with this mandatory reporting requirements result in forfeiture of claim
benefits for injury or illness.
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training. Even our children are there because we do not have time for

them”, (Chief Mate, 15t Focus Group)

Aside from the separation from families, seafarers usually complain of the
considerable cost component of the training required by the government. They

also believe that it only enriches the maritime training institutions:

“The maritime industry is highly regulated. We have a lot of training.
We cannot just go to the ship if we do not update your training. You
will be left behind. Here you need to have yearly updates of your
training. Whatever is needed you should train for it. Other training
centres will probably become rich because of the MLC training
requirement. P30,000 for 6 weeks of training aside from other

trainings? C’'mon!” (Captain, 1st Focus Group with officers)

Seafarers complain about maritime academies and training centres who they
accuse of taking advantage of their education and training by charging them
enormous fees for mandatory training requirements which they need for the

advancement of their careers:

“You know, in my own view, the proper training really should not be
here on the land but onboard. Because there you can do it hands on.
But here on land, it is more business. The trainings they conduct
onshore. Business for the training centres so they will have profits.
Because you know, the seaman, instead of spending their vacation
together with their family, they are in the training centre. After the
training they are placed in a line-up so they have no more time or they
have time but it is so short. You cannot enjoy. That is when I saw that |

cannot do it. (Retired Captain, Interview)

Notwithstanding what they say about the training requirement, seafarers must
comply for advancement in their rank and career. As shown in the interview
extract below, investment in personal and professional development is part of

the seafarers’ duty. Compliance with the standards set by their employers who
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are complying with government-set regulations ensures their qualification as a

competent seafarer and guarantees their employment:

“There is the MLC 2006 requirement perhaps they will require us to
have another training on that. They said if you do not have a training
for MLC 6, that is need for our COC, when we go to PRC for our license,
they will not renew our license. That’s too bad, isn’t it? If they require
one month or half a month for it, we have to get it because it is

required.” (Chief Mate, 1st Focus Group)

What is conveyed in this section is an account of the difficulties of the process
by which the prospective seafarer experiences becoming a seafarer, which is
not recognised (financially and contractually) — until they have the necessary
documentation (medical and training certificates), been offered a job and
negotiated an employment contract. Evidently, despite being separated from
their families and homes, as well as undertaking financial commitments,
seafarers persist in looking for employment at sea and working on-board ships

for long periods of time for the purpose of giving their families a better life.

7.3 Actors who influence seafarers’ work and employment

This section shows that in the course of their seafaring life, seafarers have to
cope with more than the risks of being at sea. Seafarers must deal and interact
with a range of actors and organisations, both on land and at sea (such as the
captain of the ship, the seafarer unions, and government regulators). As will be
shown, these actors make a significant impact on the seafarers’ experiences

during their work and employment.

The first actor is the captain of the ship who holds the highest office of
responsibility on-board the ship. It must be remembered that while the captain is
also a seafarer who is subject to the POEA-SEC and the influence of owners

and agencies, his role on-board is to act on behalf of the owners of the ship —
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and literally called “Master” on-board. As stated by a Captain during one focus
group, they have “to be on top of everything,” while the members of the crew
are expected to acknowledge the authority of the captain. Hence, if instructed to
do some work, they are expected to obey without question, even if it will

endanger their lives:

“We collided with another ship inside the Mississippi. The ship cracked
and it was just cemented because we had been laden with cargoes
already. We were about to cross to Lisbon, Portugal... we have to cross
Atlantic Ocean which is about 15 to 17 days of water. This is typhoon
season in America. We still departed for Portugal because of the
cargoes, it is already there in the hold. The company will lose profits if
not. That is how the Captain decided because they are under pressure
from the directive of the bosses”. (Former Captain, 1st Focus Group

with Officers)

The amount of power possessed by the captain and the possible abuse of their
power is more pronounced because they have custody of important documents
belonging to the seafarers such as their passport, seafarers’ identity and record
book (SIRB), and POEA-SEC. Some seafarers express fear that if they earn the
ire of the captain, the captain will reflect the same in their documents which can

affect their future employment and livelihood, as one seafarer recounts:

“You know, they can single you out and send you back home without
any reason, without even telling you what the grievances are against
you. The style is for the officers to have their own favourite crew (‘bata-
bata system’). The seaman’s book, there is a record there. If the captain
put a red mark on it, you have to explain to the POEA because it means
you are blacklisted... but not totally blacklisted. It’s just that when you
are transferring to another company, it mars your record. So now you
cannot just... they make a report because on the ship you already have
grievances against you, they will do everything to prove your fault.”

(Able seaman, 2nd Focus Group with ratings)
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The second actor exerting an influence on seafarers’ employment are the
unions or groups or associations with which the seafarers are obliged to affiliate
as a condition of their employment. While it is a function of trade unions to
represent and protect the workers’ interest, maritime unions in the Philippines
would seem to confront something of a dilemma in this respect. On the one
hand, protecting workers’ interest might include negotiating improvements in
wages and conditions. On the other, it might also be seen as securing their jobs
in a competitive market by keeping their wages low and the contract temporary.
It would seem from the testimony of participants in this study that Philippine
unions are more substantially engaged with the latter. An observation that is to
a large extent supported in the literature (Ruggunan 2011). An example would
be a case discussed by a maritime lawyer interviewed for this research where
the issue of the contractual nature of seafarers’ employment was confirmed by
the Philippine Supreme Court (Kapunan 2002). At the time, seafarer groups

were confronted by a predicament:

“The Supreme Court, applying the POEA-SEC ruled that he is only a
contractual employee. In this case, even the major seafarer unions were
in a dilemma in the sense that, in the final analysis, the foreign
employers will source their crew from other labour-supplying countries

if the cases were decided differently.” (Maritime lawyer, Interview)

In addition, seafarers perceive their seafarer unions as a service organisation to
provide for their and their dependents’ hospitalisation in exchange for the

payment of union dues:

“What the seafarer contribute is only 1.5% of our basic salary as
contribution which they take from our salary... And you can avail of the
services of the seaman’s hospital including your dependents. All is free
including giving birth, even caesarean birth it is for free. All you have to

pay is the taxi.” (Captain, First Focus Group of Officers)

But even this type of health service provided by the union is dependent on the

amount of contribution of the seafarers and their willingness to withstand the
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inadequate service, as can be noted from this exchange between the seafarers

during the focus group for ratings:

JPP:

What are the benefits you receive from AMOSUP?

Oiler:

You can have check-up. But in 2004 I was not able to use it ever since
they deduct from me.

Cabin Stewardess 1:

That is because you do not go to your union. They will not go to you you
have to go to them because you need to get the requirements from
them. They will check your contribution. Your ship if it is a member.
That’s their office in Intramuros. You go there to get the booklet.

Able Seaman:

What I know sir is they collect $120 dollars if you want the booklet but
if we are only contributing $20, then we are not entitled to the booklet.
Bosun:

You know sir there are a lot of seafarers going to AMOSUP and they are
telling us that we are not entitled to get benefits. They refer us to
Medicare.

Oiler:

For us, we get the booklet from the family centre. So I think it is a good
idea to give them a visit.

Able Seaman:

Some are able to use it by going to the hospital of AMOSUP. I have a
colleague who went there who was confined but he died.

Bosun:

That is when you are patient enough to line up. But because we already
have the health card, that is what I use because you will not spend for
anything there too. But here in AMOSUP, you have to be patient to line
up.” (Excerpt from the 2nd Focus Group with Ratings)
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Another seafarer’s experience of a union (a confederation of labour federations
of different sectors and industries) who he expected to protect his rights under a
modified employment contract had been frustrating. In the words of the retired

Captain:

“The contract was corrected by snowpake... [ don’t know how it was be
approved by POEA. That is why I decided to back out. But they
(crewing agency) do not like to give me back my documents, license,
seaman’s book, passport. That is why I went everywhere. I went to
Elliptical in TUCP, Trade Union Congress of the Philippines. But they
cannot help me. It was frustrating. I cannot help but tell you that they
do not have much support. That is why I went to OWWA too. I want to

go onboard already, I was desperate!” (Retired Captain, Interview)

Moreover, in matters of enforcing the provisions of the contract in the workplace
of the seafarers, i.e. the ship, Philippine unions are not actively involved.
Implementation falls in international entities like the International Transport
Workers’ Federation (ITF) who practice their powers of inspection or detention

of ships or companies contravening maritime law and regulations:

“The only group who helps the seafarers abroad in case of conflict is
the ITF. When the ITF boards the ship, they look at the salary, the
benefits. Once it is not compliant, the ship will stop. Specially in
Australia. Because the dock workers are there. When they say ‘do not
work on those ships’, when the crew’s wages are substandard, no one
will work. The ship and company will lose their profits. Because they
are on standby. Now you will also sign with ITF because it is favourable
to you. But when you go back to the Philippines, you will be blacklisted,
you can no longer board the ship. Where will we go? If an ITF will
board the ship like in New York, we are afraid. We do not like that.
They will tell us, ‘why don’t you like it when I am helping you’. We

answer, ‘I do not like to sign that. Others who signed with ITF were no
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longer able to board other ships when they went home™. (Retired

Captain, Interview)

The Philippine government and government regulators comprise the last group
of actors that have a significant impact on the seafarers’ work and employment.
As discussed in chapters 3 and 4, the government has a labour export policy.
Central to this policy is the generation of revenue through the remittance of the
seafarers or other overseas workers. The mandatory requirement is for the
seafarers to make an allotment of at least 80% of their monthly salary to
identified allottees through an authorized Philippine bank. Some seafarers send
a special monthly remittance on top of 80% of their basic salary as related by an

Able Seaman:

For us it is different. The 80% is based only on the basic salary. It is not
followed because most of the time we give more than the 80%. That is
monthly special remittance. For us all of the salary we earn, 80% or
even more of that goes to the allottee. But they ask us to send
additional money. 80% from the basic salary does not include the
overtime. So if it basic only that they get it from, then it is not enough
for your family. So we have to send special monthly remittance. Our
overtime, we send that too. What we earn from overtime and other
extra pay we send to them. (Able Seaman, 2" Focus Group with

ratings)

Getting remittance had proven to be a more effective means of generating
revenue for the Philippines than what can be earned from foreign capital
investments and development assistance schemes from international financial
organizations or developed countries. This explains why it is a prominent
feature of the employment contract. As a critical source of the country’s
earnings, this compensates for the failure of the government to provide jobs,

decent wages and basic services (Asis 2006; Rodriguez 2010)
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In addition to the mandatory remittance, seafarers provide for certain
contingencies for their welfare in the form of the mandatory deductions. They
pay twenty-five dollars (US$25) to the Overseas Workers’ Welfare
Administration (OWWA) as OWWA membership fee’®. Aside from this
deduction, departing overseas workers are also charged nine hundred pesos
(PhP900, about US$20) as contribution to the Philippine Health Insurance Corp.
(PHILHEALTH) and one hundred dollars (US$100) or its peso equivalent

processing fee to the POEA. A former Master Mariner explains that:

“It is not a one-time deduction. They deduct for every contract we have.
They charge 25 dollars again even in the same year you board the ship
on a different contract. Once they process the contract, automatically,
OWWA deducts $25.” (Former Master and Training Director,

Interview)

Aside from assuring the monetary returns of the seafarer workers to the
country, the invisible control and power of the government on its seafarers
extends beyond its territories. Through the contract, the obedience of the
seafarer to perform certain duties and responsibilities is ensured. The seafarers’
experience of the far-reaching extent of the government regulation will be
related in this part. Compliance with the regulations imposed in the POEA-SEC
with respect to the offenses and penalties imposable on-board (Section 33 of
the POEA-SEC), among others are just some of the experiences of the

seafarers related in what follows.

An important provision to ensure seafarer discipline and the government’s

control over seafarers even beyond its territory is Section 33, which details the

7 OWWA Memorandum Order Instruction No. 8 stipulates the collection of USS$25 or its peso equivalent
per worker/per contract as a revenue-generating scheme from its labour export. Payment of this
membership fee entitles the overseas Filipino worker to the social services of the OWWA. Non-payment
would mean that the OWWA has no responsibility to provide services to the migrant. The OWWA pools
the trust fund from the membership fee for the provision of social services. An example of the service
are OWWA shelters which are provided to workers who were illegally terminated and had nowhere to
go for assistance.

164



offenses and penalties imposable on-board. For instance, the drinking of
alcoholic beverages is regulated - drunkenness while on duty, creating trouble
on-board due to intoxication and failure to perform assigned jobs due to
intoxication are punishable offences under Section 33.C [a-c] POEA-SEC to
which the Master can impose outright dismissal. As observed by a Chief Cook

in one of the interviews:

“For camaraderie, sometimes we have our Saturday night’s bash. One
shot only. There is a regulation on drinking; there is a limit so we have
to know that. If you have more than enough to drink, sometimes your
personality changes. You have arguments with other people. Your
thinking is distorted. You are different, you go wild. You'll get into
trouble because of that.” (Chief Cook 2, Interview)

This provision makes the seafarer very conscious of his actions while on-board
- aside from the need to preserve good relations with their colleagues (which
alcohol might impair), or adopt a healthy lifestyle aboard the ship, the more
important reason is that the very nature of their job requires them to be alert and

focused.

A final important provision that emanates from the contract to ensure seafarer
discipline and the government’s control is the use of the grievance procedure
on-board the ship. This is seen by the seafarers as an effective tool to handle
the resolution of complaints or offenses committed on-board the ship. The
Captain and other high-ranking crew enforce this provision. It serves as a
deterrent to committing offences, ensures the good relations of the crew on-
board ship and maintains the reputation of the Filipino seafarers to their foreign
employers. In reflecting on all of this, the Third Engineer made this observation

on the mechanics of the POEA-SEC grievance machinery:

“Of course, if you observe someone who needs to be restrained
(pasaway), you give him an order. If he does not obey your order, of
course, you will give him a warning. When he is given a warning, the

captain should be present, as well as the head of his department and a
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witness. He should be made to sign a paper saying that a grievance
procedure had been conducted. Whatever is written there as his offence
(all of the sample offenses are provided in the contract) and where it is
his first offense, at least we have proof of the offense he committed, and
that he had been warned accordingly that if ever the same or another
offense is committed, he will be made to go home.” (Third Engineer,

Fourth Focus Group for Officers)

All of the various entities of control impose their power and discipline over the

seafarer’'s employment and shipboard life:

“You see they are controlled. Because once you have a complaint...
When you complain, that is the problem, there are a lot of seaman in
Luneta. They can replace you anytime. For every one, there are a
hundred replacements for you. That sort of control, you are treated like
a puppet by the company so you cannot complain or ask negative

things. It is very hard. (Retired Captain, Interview)

What is being demonstrated throughout this section, is the interaction of the
network of government agencies, labour recruiters, labour organizations, and
private corporations to operate both domestically and internationally with as little
hindrance as possible. The underlying theme in the labour of the seafarers is
the primary objective of shipowners to maximize their profits and the
government to benefit from the labour of its citizens. However, whilst the state is
dependent on the income generated by the seafarers’ labour, it also seeks to
protect them through the provisions of the POEA-SEC. In the next section, |
focus on an account of how contractual provisions designed to protect workers,
with stark implications for the safety and welfare (e.g. financial) of Filipino

seafarers.
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7.4 Awareness of the contract

This section gives examples of the importance given by the seafarers to
monetary considerations as discussed in section 7.2, as a response to the
question of what seafarers usually look for before signing the POEA-SEC and
its Addendum. From their responses, the majority - if not all - of the seafarers
said that before signing the contract, they check on the POEA-SEC provision on

salaries and benefits over other provisions:

“Whenever I see it, we look at the name of the ship, and of course our
salary and the base of the contract. Normally the name of the ship. Our
position is important too so we check it. But the number one is salary. It
has to be contained there. I try to see if there is an increase. If there is
no increase, better luck next contract.” (Third Mate, 4th Focus group

with officers)

Other details like the name of the seafarers, the ship they will be deployed on,
grievance machinery, duration of the contract are also checked by the seafarers

- but the priority is to cross-check the benefits they will receive:

“The first thing I look at is the salary and the details of the overtime,
bonuses.. that everything is all there. That is the only time I sign it. |
also look at my name, and the ship. And the duration of the contract.
But priority really is the benefits.” (Second Assistant Engineer, 4th

Focus group for officers)

However, some seafarers said that they do not look at the terms and conditions
of the contract because they are not given enough time by the crewing agency
to read it prior to signing, or they are rushed into signing the documents. They
also identified that the contract is very long, especially the length of the

Addendum, which does not allow proper scrutiny:

“As for the terms and conditions, it is so long. Normally we read them
before we sign them. But what happens is everything is so fast-paced.

They tell us, ‘sign here, sign there and then take care of all other
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documentation.” We just sign every page. Pages 1 to 6 three sets.
Sometimes our crewing manager will tell us, ‘you read that, there are
some changes to that’. But we cannot read each and every page before
we sign because everything happens so fast. So what we do is always
bring it onboard the ship and it is where we read the contract because
it has a lot of changes introduced by POEA. It is so long, we cannot
memorize it you know.” (Second Engineer, 4th Focus group for

officers)

Actually, in the contract, ever since I board the ship, the explanation of
what is contained there is not done. You just sign it. And then when you
sign it, the name of the ship is not yet there. It is blank whatever it is
you are signing. You know seaman, they are not as particular about
these concerns. At least the only consolation there is, he was accepted
once he signs the contract. But as to the explanation of the contents of
the contracts, its terms, I have not encountered any agency who said,
this is like this. You know when you sign, when you arrive at the ship,
the salary is different. Sometimes there are two contracts that you sign.
One contract for the local POEA and another contract for the
European. There are two (2) contracts. For the principal. So what is it
all about? The only concern of the seaman is to board the ship. They do
not care about the legalities, documentation. We do not care about it
as long as we are allowed on-board the ship. (Retired Captain,

Interview)

From the above, it can be seen that the seafarers are not given enough time or
opportunity to clarify the provisions, to ask questions, or be informed if there are

new policies/clauses or modifications to their contract.

However, seafarers read the provisions when they have settled down in the

ship:
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“We like to read everything but it is so long we do not have the time to
read it. Maybe when given the time I will read everything. And in the
ship we have a copy of that onboard so we will be able to read them.
That is aside from the copy we give to the captain.” (Able seaman, 3rd

Focus group with ratings)

Sometimes there are other reasons for not reading the contract. For example,
newly recruited seafarers explained that they do not read because of their
excitement on being recruited and finally being able to go on-board the ship and

travel abroad:

“For the first contract I signed, I was so excited about boarding the
ship, I just signed the contract. We do not care about the contract for as
long as we have a salary. So we do not know better at that time. If ever
something happened to us, we do not care to find out because we are

excited to travel.” (First assistant engineer, 4th Focus group with

officers)

Veteran seafarers, on the other hand, take the contract for granted because
they said they already know the provisions of the POEA-SEC and the benefits

that they are entitled to are already well-established:

“I don'’t really look at all of those things now. Because we had been
assured that almost everything had been covered by P and I insurance.

Compensation for injuries for instance.” (Captain, Interview)

Insofar as the processing and approval of the POEA-SEC, it was highlighted by
many seafarers that they do not have any interaction or interface between the
POEA government regulators and the seafarer because the signed POEA-SEC
is sent through a POEA-accredited liaison officer of the crewing agency or
manning agency who brings the signed POEA-SEC in bulk to the POEA.

“Yes someone took care of it for us. They have a person to take charge

of that. I never go to POEA because the crewing agency has a person to
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take care of that for us. There is no more hassle for us.” (Chief Cook,

Interview)

This means that the seafarers do not see the POEA office and its government
employees who process and approve the POEA-SEC. This further means that
the seafarers cannot ask questions about provisions of the POEA-SEC which

are unclear to them.

Given such an opportunity, seafarers expressed fear that the government
employees they talk with might complain to the crewing agency (i.e. about
receiving a lot of queries from the seafarers). The issue for seafarers in this
respect is that they are afraid of a backlash and being replaced for getting their
employers in trouble. Below is an excerpt of the conversation with a former

master mariner who shared his experience in an interview:

“Q:  You said that you sign contracts in the office of your crewing
agency. After you sign, are you given a copy?

A: No. It is first given to the POEA.

Q: And then, do you bring it to POEA for their signature?

A: No, we have a liaison. We are only given a copy.

Q: So you do not have any interaction with POEA?

A: None, we do not even have a picture of POEA or go there.

Q: No interaction with POEA? I thought if you have questions
especially when the contract has unclear terms which you
cannot ask in the office, I thought perhaps that it is better if you
can clarify it from the POEA, that they address these things?

A: That is difficult. That can be very difficult. In the books it might
be easy but in real life, it is hard.

Q: Excuse me for my ignorance, but why is it hard?
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A: What if the POEA will tell the agency, ‘you have a crew here who
asks a lot of questions’. That will not be good for us. What will
be our protection against those kinds of people?” (Reitred
Captain, Interview)

Clearly this provides a shaky foundation and background for beginning work as
a seafarer. Further, it is noted that modification or alterations to the employment
contracts are expected to suit monetary commercial or business considerations

— sometimes for the seafarer but most often for private stakeholders:

“No, not all agency is like that but there are agencies who are like that.
I have a lot of experience in contract signing. There are times they fill-
up the name of the ship, I signed it but the POEA has not signed yet. |
was called after 3 days to go back. They give me a copy of the contract
and I noticed that the name of the ship is already different. Not the ship
I wanted. I applied for the job because I wanted to be in the ship and
they changed it to American President Lines. I don’t like it there. Or in a
cement carrier for a 4 months contract. When I went back it was a
container ship for a 9 month contract. But I already signed it. They just
put snowpake. Can that be? Contract was corrected by snowpake’”?”

(Retired Captain, Interview)

7.5 Seafarers’ experiences and perceptions of the contract

There are a number of potential contractual issues — including the duration of
the contract, the status of seafarers as contractual employees, hours of work in
relation to hours of rest, and work done on holidays. Violations — from the
workers’ perspective — related to these latter issues are discussed in what
follows. A particular issues of which there are a number of examples is the
modification to the contract particulars after signing. One concerns the change
of the ship on which the seafarer is deployed resulting in a change in the

seafarer’s salary:

77 Snowpake is a brand of correction fluid used for typing mistakes.
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“Yes changes to the contract happen. Before you go, you will be
transferred to another ship. Sometimes they change the salary. That is
what hurts us. When we already signed the contract, they will change
the salary. Sometimes they will tell us there is an emergency and we
have to be transferred to another ship, but the salary is lower. But if we
were already processed by the POEA, and there are changes to the
contract approved by the POEA, then they would have to process a new

one again and then let us sign it right?” (Captain, 1st Focus Group with

officers)

Changes to the duration of the contract are also a concern for workers — the
duration of contract is subject to alteration or change or extension while the ship
is sailing. This is in consideration of the schedule of the ship and the availability

of the crew who will replace the seafarer whose contract is expiring or expired:

“My contract was only for 6 months but it was extended, so I served 11
months in all. They extend for convenience because the needs of the
port are considered by company. That is why they extend.” (Second
Engineer, 4th Focus Group with Officers)

The violation occurs when the change to the contract is unilateral in the sense
that it is only the company that decides the extension of the contract since the
crew is on-board the ship. This is against Section 2.B of the POEA-SEC which
requires the mutual consent of the parties for any extension of the contract. In
practice, renewal documents are sent to the ship and this is how the crew is
informed of the changes. Furthermore, there is a mechanism in the POEA-SEC
that allows a three (3) month extension to provide for exigencies of the ship.
Section 19.A of the POEA-SEC states:

“Section 19. Repatriation

A. If the ship is outside the Philippines upon the expiration of
the contract, the seafarer shall continue his service on
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board until the ship’s arrival at a convenient port and/or
after arrival of the replacement crew provided that, in any
case, the continuance of such service shall not exceed
three months. The seafarer shall be entitled to earned

wages and benefits as provided in his contract”

This is highlighted by the experience of a Chief Cook:

“Its for 9 months. Its minus one plus one. It can become 8 months or
even ten months. It depends on the convenient port to the ship. For
example, the next port is far, then it would take 11 months. You can

only go down at that port.” (Chief Cook, Interview)

However, the extension of the contract can become longer than the three (3)
months period when a seafarer with similar experience and qualification are not
available. This is true of officer positions like captain of chemical tankers or

other technical positions like a Second Engineer.

Sometimes, the extension of contract duration has deleterious effects on the
health and life of a seafarer. For example, the original contract of one seafarer
on which | have data was extended from twenty-eight (28) days to sixty-five (65)
days. The seafarer's spouse contended that her husband died because of
continuous exposure to the noise, vibration and toxic gas in the engine of a
drilling ship. The following account of the maritime lawyer, who handled the
complaint of seafarer's spouse against her husband’s employer for death
compensation, suggests that the death would have been avoided if his contract
had not been extended and the seafarer had sufficient rest at home from his

tour of duty:

“I have a case involving a second engineer who worked 12 hours per
day for 7 days a week, for 65 days onboard a drilling ship. The original
contract period was continuous for 28 days, 11 hours a day, seven days
a week. The employer did not replace him but unilaterally extended his

service to 12 hours a day for 68 days. The employer did not get the
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POEA approval prior to the extension despite the rule that any
alteration, change or amendment of the contract shall have the prior
approval of the POEA. Considering the type of ship, my client’s husband
has to be inside the engine room for 12 hours a day and was subjected
to noise and vibration of the engine, the odour of toxic gas, change of
temperature, lack of sufficient rest and food. That is why 5 days after
arrival in Manila he complained of a headache. He was brought to the
hospital, but after 5 days in the ICU and two operations, he died of
heart attack, exactly 10 days after his repatriation. The surviving
spouse filed a death claim with the NLRC who awarded the claimant
$50,000. But on appeal by the employers, the NLRC Commissioner
reversed the NLRC Labour Arbiter reasoning that since the death
occurred after the contract and after the repatriation of the deceased
seafarer, the heirs are not entitled to benefits. (Maritime lawyer,

Interview)

More often than not, the consent of the seafarer to the extension of the contract
is more for monetary consideration and in order not to jeopardize the chances
of future employment. There are times too when the seafarer wishes to refuse
another contract extension, but is bound to continue his service on-board until
the ship arrives at a convenient port or after arrival of the replacement crew.
The unique nature of the seafarer's life also draws him to honour his
commitment to continue with work in order not to jeopardize the operations of

the ship.

Aside from the contract duration, there are other contract provisions like hours

of work, and hours of rest which cannot be effectively enforced:
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“For us, we work for 44 hours per week. This is regular. We have
guaranteed overtime for 85 hours’8 which is already paid. Any excess
to the 85 hours is subject to another payment depending on our
contract how many hours we are entitled. So this means we do not have
any rest at all. What I mean is, in a day, we can rest between 8 to 10
hours (per day) but during emergencies, we have to help. In our
company our rest periods are not violated because we can... unlike
before when we just work and work without sleep. This is where we
distribute the hours so that all can rest. But this seldom happens
especially during emergencies in cargo ships. It is really like that what
the Captain said. In the engine room if there is a problem, we cannot let
the day pass without working on it. We have to do it at once. It is like
that. It is 24 hours’ work. It never ends.” (Third Engineer, 1st Focus

Group with officers)

From the above account of the Third Engineer, the seafarers render 44 hours
per week as their regular working hours and are paid guaranteed overtime for
85 hours per month. This does not include the number of hours of work
rendered during emergencies as well as hours devoted to paper work arising
from port state control inspections and statutory documentary requirements

which add to their multiple duties and pressures on-board:

“Sometimes there’s an emergency like port state will suddenly arrive.
There should be preparation. Because nowadays there is port state,
and all kinds of inspections so we must be divided accordingly to deal

with emergencies.” (Chief Mate, 1st Focus Group with officers)

78 Section 11.B.2 of the POEA-SEC provides that “Guaranteed or fixed overtime — not less than
thirty percent (30%) of the basic monthly salary of the seafarer. This fixed rate overtime shall
include overtime work performed on Sundays and holidays but shall not exceed one hundred
(105) hours a month.”
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The Second Engineer made an important point about their rest hours being
observed so that they will not feel fatigued which might affect their work
performance. His experience is, however, different since they have to contend
with emergencies and other consideration while at sea, hence sacrificing their

rest periods:

“Although we live in our workplace, it is important to know for our own
safety if the rest hours are still right so we can perform right. Before we
join the work, we have to be fit for it, fit for the job we are supposed to
do, that we are not feeling fatigued. But since in the ship an emergency
can occur anytime, the rest period is not always followed. This is the

first thing that gets violated.” (Second Engineer, 1st Focus Group with

officers)

Hence, by the very nature of their shipboard life, seafarers are not able to
maximize their rest hours because their living and working space are in the
same place. Unlike land-based workers who can go back to the comfort of their

homes after a working day, seafarers cannot.

What is outlined above is consistent with other research, which finds that
excessively long hours gives insufficient recuperative rest — and contributes to
high levels of fatigue (Smith et al. 2006). Certainly, excessive working hours is
an acknowledged problem in the shipping industry (Smith et al. 2006), which is
caused by increased frequency on port, reduced manning levels and other

physical hazards:

“We have to respond to whatever is the demand of the operations. We
have to respond to it. Otherwise, the ship gets delayed if the engine
stops because we do not like to work or fix it even if there are spare

parts.” (Captain, 1st Focus Group with officers)

The concern is to finish the job at all costs, even if rest periods or holidays are
lost, to avoid the ship being delayed. This is best illustrated by the

responsibilities of the Chief Cook and his on-board experience:
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“It is really different when you are on land and at sea. In my thirteen
years of experience, I do not have a holiday. I cannot afford not to cook

because the officers and the crew have to eat even in holiday.” (Chief

Cook, Interview)

This is not helped by the fact that the POEA-SEC’s provision on what is
‘reasonable rest period’ depends significantly on the master’s discretion’ in the
same way that the hours of works is determined and prescribed by the Master
(Section 10.A of the POEA-SEC) - the question of violation becomes

ambiguous here. Some view this as a ‘give and take relationship’, as explained

by a captain in an interview:

“You know it is a give and take relationship. There are times when you
are pressured to do work but there are times when there are slack
times. So it is give and take. You know what happens to some crew, they
just like to receive and receive but when it comes to giving, they do not
like to give. It will depend on how you explain it to them I guess. I say,
now we are pressured but after this we will not have very much to do,
you will be allowed to rest. On Monday you are on holiday. It is like
that. We also give back what we take. Because if it is an operational
requirement, you have to do that. In the ship, we have different

Mondays.” (Captain, interview)

The definition of ‘reasonable rest period’ under the POEA-SEC depends on
customary international practices and standards (Section 10.A of the POEA-
SEC) which may be quite unclear. Hence, for an Able Seaman (AB), he is
expected to have watch keeping aside from other duties around the clock. He
explained what being an AB entails:

“Our difference with the ordinary seaman is we are the ones on duty at
night. In the morning, we usually go with the ordinary seaman, four of
them. But at night, we are still on duty. We divide the 24 hours into the
three ABs. From 8 to 12, 12 to 4, and 4 to 8. We divide it. We should not
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feel tired because we never run out of things to do every day. There is
always something to be done. We have to look for it. We are never
vacant. And then when we are close to the port, we are the ones who

steer the ship.” (Able seaman, 3rd Focus group with ratings)

As previously mentioned, the potential for seafarers to be fatigued is raised
because of factors unique to the maritime industry, but which are nevertheless
mostly attributable to commercial pressures. The outcome is that seafarers
suffer from poor quality of sleep, negative environmental factors, high job
demands, and high stress levels, which can eventually lead to accidents at sea
and contribute more generally to the detriment of the physical and mental health
of the individual seafarer (Smith et al. 2006).

However, seafarers also commonly underreport or falsify their working
hours/time sheet — it might be suggested to find favour as reliable and compliant

employees:

“The rest hours are sometimes broken when you are on duty. There are
3 who are rotating. In a day, you have only 8 hours. So when you have
open overtime, you have to be overtime for another 4 hours. And then
after your overtime, that is the only time that you can rest. The
maximum you work in a day is 14 hours and then 10 hours maximum
rest period. But this seldom happens.” (Bosun, Second Focus Group with

Ratings)

Work is continuous not only for the complement of the deck and engine
departments but also for those in the steward department. A conversation with
2 Cabin Stewardesses (CS) who clarified their situation when asked if their
hours of work are followed and if they are able to rest:

“Q: What about your hours of work, is it followed?
CS2: For us we have extra side duties. That becomes our overtime
pay. In the cabin department, our working hours are between 8

to 4 and then an additional 2 hours every day. That’s because
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we are already paid overtime pay in our contract so we have to
render 2 hours overtime daily.

Q: For example in a week how many days are you on duty?

CS 1: Everyday. There is no rest day. This is how it is in the
housekeeping departments. I don’t know how it is in other
departments.

CS 2: Everyday. The 2 hours additional duty is part of that. Every day
we are on duty from 8 to 4. It is the side duty that can be
changed, that there is rotation. It can be 4 to 6, 6 to 8, 8 to 10 or
from 6 to 7:30 in the morning.” (Conversation with Cabin

Stewardess 1 and 2, Second Focus Group with Ratings)

The cabin stewardess in the Steward Department explained that they give up
an additional two hours for ‘extra side duties’ on top of their regular working
hours. The ‘attractive’ compensation package of offering guaranteed overtime
payment in advance may also explain the circumvention of the hours of rest
provision, the payment of double salary in case of work undertaken on holidays,
and the payment of overtime pay if work is rendered beyond the regular working
hours. Since the seafarers receive the guaranteed overtime pay in advance,
they are obliged to perform the job. The consequence for this is the recognized
underreporting or falsifying of working hour time sheet in order to be compliant
with the mandatory rest periods. This is consistent with the report of Smith et al.
(2006) who said that those who were found to report higher fatigue also under-
record their working hours. lllegal practices such as these were considered

normal, but are clear violations that carry health and safety implications.

The violation of rest periods and work hours are to the benefit of the shipowners
and on occasion where additional overtime is available, the seafarer may
receive pecuniary benefits (as well as enhanced reputation as a reliable
worker). There are, moreover, some related provisions in the contract that the

seafarers find ineffective. A specific example is the declaration of holidays in the
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Philippines. Section 11.C of the POEA-SEC enumerates twelve days that will be

considered as holidays at sea and in port, but these are not often observed:

“I read the special holidays. But for my job as chiek cook, I do not have
a holiday. I cannot afford not to cook because the officers and the crew

have to eat even in holiday.” (Chief Cook)

In retrospect, the holidays specified in the list are Philippine holidays. It further
provides that “any hours of work or duty including hours of watchkeeping
performed by the seafarer on designated rest days and holidays shall be paid
rest day or holiday pay.” Hence, as correctly observed by an Able Seaman,
those who work in the Philippines are entitled to double pay when they work
during these times but this is not the case with seafarers. As agreed upon by
the Cabin Stewardess, the times they work during the specified holidays are

part of their guaranteed overtime in their contract.

Such accounts as detailed above are examples of the modifications or changes
to the contract, which arguably amount to its violation. There are also instances
of violation where seafarers do not obtain their contractual entitlements. At other
times, workers are not able to assert their rights under the contract because
they said they are not aware of the provisions of the contract (see above for the
discussion on lack of time to read and understand the contract) which may

result in its provisions not being fully implemented:

“I was hospitalized for 14 days. What I got was only for SSS benefits,
only the sickness allowance. What happened was, when I went to the
office, they said I cannot get anything. I accepted that since I was very
new. I do not know.” (Chief Engineer, First Focus Group of Officers)

If the cause of the accident is work related, the seafarer should continue to
receive his basic salary for one-hundred and twenty days (120) days until he
gets well, plus receive additional compensation from the Social Security System

(SSS). On top of the benefits mentioned, the seafarers should not forget to
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make a claim from the Employees Compensation Commission (ECC). The latter
benefits are usually forgotten because it is not reflected in their pay slip. The
above interview extract demonstrates the way a seafarer might lose out on
certain benefits because they are ignorant of them and unable to assert their

rights.

Further, one of the benefits under the contract is what is termed as the
‘compassionate visit’. This is the visit of a member of their family to seafarers
who are hospitalized for more than seven (7) days. In this case, the company

will shoulder the airfare expenses of the family member of the seafarer:

“We are entitled to be visited by one family member in case we are
hospitalized. Imagine who will take care of us when we are sick. So we
need that. Most of the time when we are sick, we are left in the hospital
and the ship continues on its voyage. Sometimes only the agent will

visit us.” (Captain, First Focus Group with officers)

However, some benefits come with restrictions. A Second Engineer who was
injured by electrical burns while he was a cadet shared his experience. There
was no compassionate visit privilege at the time so no one took care of him

during his confinement at the hospital:

“They are implementing that only now. Before, I had an accident on-
board the ship. My burns cannot be cured by medicines alone. I was
hospitalized for 5 days and the ship had to leave me in the hospital. No
one was taking care of me during those five days. The only one who
was looking out for me was the agent but he doesn’t even go there
regularly. And then when I was allowed to go home, that is the only
time they approved my leave. After 1 was sent home, I was under
medication for 3 more weeks.” (Second Engineer, First Focus Group

with officers)

Finally, and related, there are also parts of the contract that the seafarers find
overly complicated, and which create confusion, and which are implemented
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differently by different companies. An example of this is the interpretation or
definition of ‘point of hire.” Section 2.A of the POEA-SEC provides:

“Section 2. Commencement/Duration of Contract

A. The employment contract between the employer and the
seafarer shall commence upon actual departure of the
seafarer from the Philippine airport or seaport in the point of
hire and with a POEA-approved contract. It shall be
effective until the seafarer’'s date of arrival at the point of
hire upon termination of his employment pursuant to

Section 18 of this Contract.”

This is important for the purpose of determining the commencement of the
employment contract between the employer and the seafarer which is in turn
important for the purpose of determining the salary to be given at certain

periods. As one seafarer shared:

“I cannot particularly understand this complicated provision about
‘point of hire’. Because this is connected to how much salary we get and
when we receive it. We usually get just our basic salary from the point
of hire. But for other companies, they can give all your salary and
allowances. I do not remember the exact section but we contested this
already. We should receive our full salary even if we are still in transit.”

(Chief Engineer, First Focus Group of Officers)

The statement of the Chief Engineer might be interpreted in one of the two
ways: it suggests that companies are either confused about the definition of
‘point of hire’ or choose to interpret it in particular ways (in order to delay
payment). Whatever the case might be, the outcome is that there are difference
in interpretation and implementation, which seafarers find confusing — as one

Captain comments:

182



“From other companies there is no problem with that. No problem at
all. When they compute, it is point of hire to point of hire. But there are
some principals who want to save $50 more.” (Captain, First Focus

Group with Officers)

Such provisions require clarity. Otherwise, it becomes points of tension and
protest. As might be expected, the seafarers want to be reimbursed the
expenses they incurred while in transit and thus paid, e.g. accommodation
expenses and considered as employees while aboard a flight to or from port.
Perceived violations of the contract become much more apparent when related
to remuneration packages — given that the latter, as discussed at length,
provide the main motivation for those embarking on a seafaring career.

Elaboration of the contract term is thus important.

The principal point of this section is that the monetary, commercial or business
interest considerations of the major stakeholders in the seafaring industry
account for the poor enforcement of the POEA-SEC provisions. The latter
results in deleterious effects to the health and welfare (including financial
welfare) of the seafarers, as indicated above, and some deeper social

implications:

“Actually there is a twist. When I had been a long time in the ship, |
realized that I cannot be a seafarer forever. Because this is more on a
personal side. I almost did not see my father before. I don’t want that
experience to happen to my child.. not see each other forever. You see |
only have one child. Perhaps I wanted us to be closer now because I did
not have a close relationship with my father. Maybe that is why [ want
to change the trend. I retired from seafaring. My father was a seafarer
for fifty (50) years even when my mother does not like him to be a
seafarer anymore. But when he comes to the house, he becomes sickly
because his environment is the sea. He cannot breathe because of the
pollution here. You know that’s it, he cannot sleep without the noise. |

also felt that slowly that is why I thought its about time I stop before it
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