Building a Welsh Jurisdiction through Administrative Justice”

In light of the current debate around establishing a separate or distinct legal
jurisdiction for Wales, the aim of this chapter is to highlight that administrative justice
Is an area where differences in the administration of justice are already occurring in
Wales as compared to England and other parts of the UK. In particular the chapter will
focus on devolved tribunals in Wales and comparable tribunal reforms in other
devolved parts of the UK. I consider the ongoing development of the devolved Welsh
tribunals and the place of these institutions in debates surrounding a future Welsh legal

jurisdiction.

Background

Devolution, and discussions regarding the appropriate constitutional settlement
for Wales, have undergone considerable development since the enactment of the
Government of Wales Act 1998. The 1998 Act established a National Assembly for
Wales as a corporate body with executive functions over 18 devolved fields.
Subsequent developments included the introduction of a form of attenuated legislative
powers devolved to the Assembly through Part 3 of the Government of Wales Act
2006, and full legislative powers through Part 4 of the same Act over 21 devolved

subjects, though retaining the original conferred powers model.

Throughout the process of the reforms, there was no intention to affect the
unified England and Wales legal jurisdiction. The explanatory notes to the 2006 Act

state that:
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[Wales] forms part of a single unified England and Wales jurisdiction with a
common courts system, judges who can act throughout the two countries and
lawyers who are educated and who practice in a way which does not distinguish

between England and Wales. There is no intention to change this.?

However, as Sir Gary Hickinbottom has noted, despite the single legal
jurisdiction, to consider justice as completely undevolved would be rather ‘simplistic
and misleading’.? In the field of administrative justice, and of devolved tribunals in

particular, elements of a separate Welsh jurisdiction are already evident.

The aims of this chapter are first, to use the Welsh tribunals as a prism through
which to identify elements of a Welsh jurisdiction and second, to examine how reforms
to devolved tribunals might contribute to the shaping of a broader Welsh legal system.

As noted by the Administrative Justice and Tribunals Council (AJTC):

Welsh tribunals are still insufficiently recognised as part of an independent
justice system and it remains to be seen how aspirations for a Welsh justice

system may take shape.’

The jurisdiction debate in Wales

In 2008, Carwyn Jones AM, who was Counsel General at the time, highlighted
that Wales could be in a relatively unique position of having primary law making

powers but no unique legal jurisdiction under which to challenge or enforce those laws.
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...if a situation arises whereby the Assembly has primary law making powers, it
Is inevitable, in my opinion, that we will have to have a debate on whether or
not to retain a single unified jurisdiction for England and Wales. I'm not aware
of anywhere else in the world which has a legislature with law making powers

but no corresponding territorial jurisdiction.®

Regardless of those comments, when primary law making powers were
introduced to the National Assembly, through Part 4 of the Government of Wales Act
2006, the new settlement successfully bridged these jurisdiction concerns by
constitutional ‘sleight of hand’.” Section 108 of the 2006 Act provides that an Act of the
Assembly applies to Wales, but extends over England and Wales. In turn, this gives
authority to courts in either England or Wales to enforce Welsh laws, thus retaining the

single unified jurisdiction.

This technical solution provided what might come to be seen as a medium-term
resolution of the legal issue, but political debate regarding a separate jurisdiction for
Wales continued. The Constitutional and Legislative Affairs Committee of the National
Assembly for Wales launched an Inquiry into a Separate Welsh Jurisdiction, reporting
in December 2012.2 The Welsh Government also conducted its own consultation which
fed into evidence to the Commission on Devolution in Wales (the Silk Commission) in

2013.°

Both consultations fell short of advocating the immediate establishment of a

separate jurisdiction. The Assembly concluded that, ‘changes should be made within
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the current unified Wales and England model to ensure that it reflects and recognises
this emerging [Welsh] legal identity’.'® Similarly, the Welsh Government were of the
opinion that ‘it would not be appropriate’ to establish a Welsh jurisdiction at the time
but that it should be considered as a long term aim alongside the devolution of policing
and criminal justice.** The Silk Commission did not directly answer the jurisdiction
question, but reflected these opinions in its conclusion that further administrative
devolution of certain justice areas could be achieved whilst full legislative devolution

over justice matters should be ‘reviewed within ten years’.*?

Administrative Justice, and tribunals in particular, were considered as part of the
consultations and responses to the Silk Commission. However, the significance of
devolved tribunals was not fully appreciated at the time. For example, the Silk
Commission noted that the Welsh Government had executive powers over devolved
tribunals and that it should continue to be the ‘authority responsible’ for those tribunals,
but this did not seem to impact upon the its final conclusions about the devolution of
justice.™ The Welsh Government held strong views on fully devolving executive
powers over certain tribunals to allow a coherent system of devolved tribunals in Wales
to be created.* However, administrative justice was framed as an issue of ‘public
administration’, rather than a direct justice matter, and so its impact on the jurisdiction
debate was limited.™ This seems to be contrary to contemporary thinking regarding the
role of tribunals, for example the influential Franks and Leggatt Reports had maintained

that tribunals should be seen as legal institutions rather than administrative bodies.*®

The debate regarding a Welsh jurisdiction progressed significantly at the end of

2015 when the Welsh Government dramatically changed its stance and began to
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advocate for an immediate distinct, rather than separate, Welsh jurisdiction, in light of

UK Government proposals to reform the devolution settlement for Wales.’

In this chapter | contend that the current system of devolved tribunals should
take more prominence in the debate regarding establishing a Welsh jurisdiction. In
particular because the Welsh Government already administers justice functions in
relation to most of these tribunals. The Welsh Government ultimately intends that
additional justice responsibilities should be devolved and a Welsh jurisdiction fully
recognised.'® I argue that by analysing the challenges that devolved tribunals face, we
can identify problems and propose solutions that may have wider implications if (or

when) further justice functions are devolved.

What is a jurisdiction?

The literal definition of the term jurisdiction can be separated into two distinct
parts based on its latin root. The first originated from the term ius, for ‘the law’, and the
second, dicere, to declare the law.™ Therefore, it denotes who has authority to speak, or
declare, the relevant body of law.? Thus jurisdiction is the practice of pronouncing the

law; it declares the existence of law and the authority to speak in the name of the law.

In their article, Wales as a Jurisdiction, Tim Jones and Jane Williams set out the
main characteristics deriving from this definition. These are; a defined territory, a
distinct body of law, and a structure of courts and legal institutions.?” The debate in
Wales has largely revolved around these three characteristics. In particular, whether any

of these characteristics exist to such a significant degree in Wales as to entitle Wales to
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be recognised as a separate jurisdiction.

Various statutes recognise that Wales has a distinct territory.?® The main debate
in Wales has instead surrounded the fact that there is a growing body of distinct Welsh
law but, to a large degree, no distinct system of courts or other legal institutions to

enforce it.?*

Some have argued that a sufficient amount of distinct laws are required to
justify establishing a separate jurisdiction so that there are enough cases to generate
legal principles and to sustain the work of the courts.?” However, according to the literal
meaning of the word jurisdiction, it is the authority of the institutions which apply the
law that is most significant, not the source of these laws. From a jurisprudential
perspective, HLA Hart noted that it is possible to define important concepts such as
‘judge or court, jurisdiction and judgment’ through the secondary rule of adjudication.?®
Joseph Raz went a step further by claiming that a system of norms, ‘is not a legal
system unless it sets up adjudicative institutions’.’” As a result, Raz identifies norm-
applying institutions as central to a legal system, as these institutions establish which
norms are valid. Such institutions also have the last say on the behaviour of individuals

and legally inferior bodies.?® Raz explains:

This solution shifts the emphasis on to the law-applying institutions, and makes
recognition by law-applying organs a necessary condition of the existence of
laws. This in turn makes the institutionalized nature of law an indispensable part
of the criteria of identity: a law is part of the system only if it is recognized by

legal institutions. The emphasis is, however, on the law-applying rather than the
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law-creating institutions.?®

In this regard, section 108 of the Government of Wales Act 2006 ensures that
the courts of England and Wales have authority to determine matters of Welsh law even
though they also have authority over English law. To this extent, in its broadest
interpretation, a Welsh jurisdiction does exist, although it overlaps with the England

and Wales jurisdiction and no court has jurisdiction which extends only to Wales.*

Thomas Glyn Watkin reframes the current debate by posing two key questions:

...should courts in Wales have exclusive jurisdiction (in the strict sense) over
laws which apply only in Wales; and,

...should courts in Wales have exclusive territorial competence (in the strict
sense) over cases which relate primarily to Wales under the law which applies to

England and Wales.**

Answering both these questions in the affirmative would effectively curtail the
overlap with the England and Wales jurisdiction. In effect, the Welsh Government’s
aim of creatinga a distinct jurisdiction for Wales would begin this process. Under its
proposals, the current single body of law and court structure would be split to create
two parallel distinct legal jurisdictions of Wales and of England, but which would

initially be served and administered by a common judiciary and courts service.*

I contend that Wales already has legal institutions that fulfil the literal definition

of the term jurisdiction, as seen above, by having exclusive jurisdiction, and territorial
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competence in Wales. These institutions are the devolved tribunals in Wales.

Tribunals as legal institutions

There are several competing definitions of administrative justice. Each
essentially revolving around the relationship between citizens and the state in the
context of a just public decision-making process.** Administrative justice also includes
a range of different redress mechanisms, including internal review within public bodies
and judicial review by the Administrative Court.> In this chapter | focus on tribunals as
external redress mechanisms.* The significance of tribunals increased dramatically
during the latter half of the 20th Century and they are now regarded as ‘an essential’
part of the justice system:* not least because they are now regarded as judicial bodies.
The Franks Report in 1957 concluded that, ‘tribunals should properly be regarded as
machinery provided by Parliament for adjudication rather than as part of the machinery

of administration’.*’

The Leggatt Report reiterated the Franks position by stating that, ‘tribunals are
an alternative to court, not administrative, processes’.*® This recognition required
consideration of more fundamental concepts such as the necessary independence and
impartiality of tribunals.* In this regard, Sir Andrew Leggatt opted to treat all tribunals
within his remit as judicial bodies. He utilised Article 6 of the European Convention on
Human Rights as a benchmark of judicial independence, though Avrticle 6 is still of
variable application in administrative law matters.** As a result, Leggatt recommended
securing the independence of tribunals from government departments, establishing a

Tribunals Service* to provide administrative support, and rationalising tribunal
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jurisdictions into a new two-tier tribunal structure.*

Franks, and Leggatt, initiated reforms that have led to the apparent
‘judicialisation” of tribunals.*® It can be argued that this does not capture the
complexity, and wide nature and functions of different tribunals as some may still have
characteristics that are better described as administrative or executive rather than
judicial.** However, the notion that tribunals are external judicial bodies has become
increasingly prominent in recent years, especially following the enactment of the
Tribunals, Courts and Enforcement Act 2007 (TCEA).* Constitutional guarantees of
judicial independence have been expanded to the listed tribunal judiciary and tribunal

members,*® and both case law and statute recognise the Upper Tribunal as a superior

court of record.*’

Devolved tribunals were not considered as part of the Leggatt Report and,
although the Report notes the potential significance of devolution, its recommendations
are restricted to tribunals with jurisdiction over England, England and Wales, Great
Britain and the United Kingdom.“® The consequence of this is that devolved tribunals,
across all the devolved UK nations, remain outside the two-tier structure established by

the TCEA 2007.

Development of devolved tribunals in Wales

On a territorial level, it is arguable that some tribunals have operated distinct
Welsh jurisdictions even prior to devolution. For example, the Agricultural Land

Tribunal has operated a Welsh unit, among other regional units, since 1982.%° Similarly,
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the Mental Health Review Tribunal also operated a Welsh area under section 122 of the
Mental Health Act 1959.° However, more recognition of Welsh tribunals was achieved
as a side-effect of executive devolution under the Government of Wales Act 1998.
Executive functions over 18 devolved fields, listed in Schedule 2 of the Act, were
transferred to the National Assembly for Wales. Powers over administrative tribunals
within those fields were also devolved.* For example, a Transfer of Functions Order in
1999 devolved functions under the Rent Act 1977 which included responsibility for
Rent Assessment Committees.>” Subsequently, the Government of Wales Act 2006
provided for the transfer of executive functions from the National Assembly to the
newly established Welsh Assembly Government.> This is a common pattern in the
development of tribunals and redress panels that had originally been devolved under the

transfer of functions process in 1999.

Other tribunals were created specifically for Wales post-devolution. For
example, the Special Educational Needs Tribunal for Wales was established under the
Education Act 2002 (which amends the Education Act 1996). The National Assembly
for Wales also has powers to establish new tribunals for Wales. A significant addition
to the tribunal scene in Wales is the Welsh Language Tribunal. This was established
under the Welsh Language Measure 2011 and is the first tribunal to be created directly

by the National Assembly for Wales.

Identifying a “Welsh’ tribunal is not always easy, given the complexity and
range of subject matters, and the various different routes to devolution. An important
tool to assist with such identification was the Administrative Justice and Tribunals

Council (Listed Tribunals) (Wales) Order 2007; though this has now been repealed.>*
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The Order provided that listed tribunals would come under the remit of the AJTC
Welsh Committee.> The Welsh Ministers would be responsible for a tribunal if all its
functions were exercisable only in relation to Wales and if they had powers to appoint
its members or to create its procedural rules. Fourteen tribunals met these conditions
and were subsequently listed in the 2007 Order.*® For the purposes of the 2007 Order,
designation of the tribunals as “Welsh’ rested on its territorial jurisdiction rather than on

the source of the laws that it applied.

The 2007 Order was repealed following the abolition of the AJTC.>” Subsequent
reforms in Wales, and in England, suggest that the definition utilised in the 2007 Order
now has little value. The Welsh Committee of the AJTC identified three other tribunals
that could be referred to as Welsh tribunals but which did not meet the 2007 Order
requirements. These were the Mental Health Review Tribunal for Wales, the
Agricultural Land Tribunal for Wales, and the Traffic Penalty Tribunal (when
conducting hearings in Wales).”® The more recent transfer of some tribunals to the First-
tier Tribunal in England has had particular side-effects on these ‘Welsh’ tribunals. For
example, following the transfer of mental health tribunals to the First-tier Tribunal in
England, the legacy in Wales is that the original mental health review tribunal remains
as a Wales only body.*® As a consequence, the Welsh Government became the authority
responsible for financing mental health tribunals in Wales.*® Similarly, the Agricultural
Land Tribunal now only has jurisdiction over Wales; the corresponding jurisdiction in

England has been transferred to the First-tier tribunal.®*

Other reforms also render the 2007 Order list unreliable. For example, NHS

Independent Complaints Panels and the Social Services Complaints Panels have been
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abolished and replaced with a two-step administrative review process involving local
resolution and formal investigation, with final recourse to the Public Services

Ombudsman for Wales.®?

In 2010, the Welsh Committee of the AJTC conducted a review of tribunals
operating in Wales.®® The Committee found that devolved tribunals in Wales suffered

from many of the problems highlighted by the wider Leggatt Report.

To date...the Welsh tribunals are in large part legacies of Westminster laws and
policy, whereby tribunals developed in an ad hoc fashion without being
underpinned by any theoretical framework. That is, they were set up to meet

specific needs and not according to a rational pattern.®

The issues identified by the Committee in terms of independence and
administration were similar to those raised by the Leggatt report, but its
recommendations applied specifically to the Welsh context. The Committee’s core
recommendations included taking steps to ensure the independence and impartiality of
tribunals, setting up an Administrative Justice Focal Point within the Welsh
Government, and the rationalisation of tribunal jurisdictions.®® Other recommendations
included improving communication and co-operation amongst the Welsh tribunal
judiciary and better oversight from the National Assembly.®® More practical
recommendations included increasing user accessibility through information, advice
and user engagement; improving efficiency and effectiveness by way of better
resources and support; and ensuring greater coherence in the establishment of new

tribunals and appeal routes from both newly established and existing Welsh tribunals.®’
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Alongside the generally ad-hoc development of tribunals across the UK,
devolution adds an extra level of complexity and challenge. It is largely in light of these
challenges that the Welsh Government needed to develop its own administrative justice
policy. The structure of Welsh tribunals today results primarily from the Welsh
Government’s implementation of many of the AJTC Wesh Committee’s
recommendations. In the remaining sections | consider the current structure of Welsh
tribunals and examine how this could be either wholly adopted by, or adapted to suit the

needs of, other areas of justice that might be devolved in the future.

Devolved tribunals today

It is difficult to categorise devolved tribunals in any coherent or satisfactory
way. The range of subject matters, different procedural rules and regulations, and the
different ways that functions have been devolved means that there is no single way of
identifying a devolved tribunal. The 2007 Order provides some guidance, but later

reforms have rendered it unreliable.

One solution is to categorise tribunals according to their relationship with the
Welsh Government. This leads to four categorisations. First, tribunals administered by
the Welsh Tribunals Unit (WTU), located within the Welsh Government. Second,
tribunals sponsored by the Welsh Government.®® Third, tribunals that the Welsh
Government has contracted out to specialist bodies or charities. Fourth, tribunals
administered by local authorities in Wales. Whilst there remain some significant

differences even between tribunals in the same category, this fourfold classification
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allows for the application of some degree of sructure to this diverse area.

The WTU administers eight tribunals which have been transferred to it from
relevant Welsh Government policy departments, or which have been established within

the unit since its creation.®® I consider these in further detail below.

The Valuation Tribunal for Wales (VTW) is sponsored by the Welsh
Government.” This arrangement is currently with the Local Government and Finance
Performance division, though it has been suggested that responsibility for the VTW

should be transferred to what is now the WTU."

The third category of tribunals are those contracted out to external providers.
One example is the Independent Review Mechanism for fostering and adoption; this is
administered by ‘Children in Wales’.”? Lastly, some tribunals are administered directly
by local authorities. For example, School Admission Appeals Panels and School

Exclusion Appeals Panels.”

In lightof the ad hoc legacy and subsequent reforms it remains difficult to
conclude that the devolved tribunals actually constitute a ‘system’. However, some
degree of coherence has been achieved in consequence of the AJTC Welsh Committee
recommendations from 2010, the creation of the WTU, and the Welsh Government

undertaking a further review of devolved tribunals in 2014.

Devolved tribunals in the jurisdiction debate
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The previous sections have shown that Wales has legal institutions operating on
an exclusively Welsh territorial basis and that it is therefore arguable that a specific
Welsh jurisdiction already exists. However, devolved tribunals seem not to have
received their deserved place as part of this debate. It may be telling that when the UK
Government published its proposals for further devolution to Wales it reiterated its view
that ‘justice is not a devolved subject’, whilst conceding that ‘some tribunals within the

. . . 74
wider justice system are devolved’.

Following the publication of the second Silk Commission report, the Welsh
Government highlighted its commitment towards reforming administrative justice, and

the tribunal ‘system’ in particular.

Turning to administrative justice, we are stepping up our capability and
expertise as an integral part of our growing legislative capacity. We have
consulted on a programme of fundamental reforms of the devolved tribunals in
Wales, with a view to putting our arrangements on a sustainable footing for the
long term, and with the possibility of primary legislation coming forward in the
next Assembly. The proposed reforms will strengthen access to justice and

ensure effective redress.”

The Welsh Government saw these developments as part of the ‘growing body of

Welsh law’ that contributes to a Welsh ‘legal identity” and ‘which forms part of the

organic development of a Welsh jurisdiction’.”

In this section | consider how the experiences of the devolved tribunals can contribute
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to the debate on further devolution of justice powers and the establishment of a Welsh
jurisdiction. | focus on three particular issues; the role of the WTU as an office that
administers certain devolved tribunals; the procedures for appointing tribunal judges
and other members; and the rules and regulations governing the procedural aspects of

Welsh tribunals.

The Welsh Tribunals Unit

The Welsh Committee of the AJTC recommended the creation of an
‘administrative justice focal point’ to provide leadership across administrative justice as
a whole, and more specifically, to improve the independence of tribunals from their
policy departments.’” Due to the size of the Welsh tribunal ‘system’ the Committee did
not recommend establishing a separate executive agency, or joining the UK Tribunal
Service (as it was at the time), but rather the establishment of an office within the

Government sufficiently removed from the decisions under dispute.’

The Administrative Justice and Tribunals Unit (AJTU) was established in March
2010 and the responsibility for several tribunals was gradually transferred to it.”® In
2015 the AJTU was re-named the Welsh Tribunals Unit (WTU). Currently, the WTU
has administrative responsibility for eight tribunals; the Adjudication Panel for Wales,
the Agricultural Land Tribunal for Wales, the Mental Health Review Tribunal for
Wales, the Registered Inspectors of Schools Appeal Tribunal, the Registered Nursery
Education Inspectors Appeal Tribunal, the Residential Property Tribunal Wales, the
Special Educational Needs Tribunal for Wales and the Welsh Language Tribunal. When

planning to transfer administrative responsibility over the Agricultural Land Tribunal
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for Wales to the WTU it was noted that:

The new arrangements will help to protect the independence and impartiality of
the tribunals, but will also enable policy to be formulated that will be in the

context of administrative justice and the needs of users of the tribunals.®

Although it is arguable that the WTU does not provide the highest possible level
of independence from the Government, this form of arrangement has been utilised in
relation to devolved tribunals by other UK devolved administrations, at least in the
shorter-term. For example, administration of tribunals in Scotland was originally
conducted by an executive unit established within the Scottish Government.
Recommendations were later made to increase the independence of the devolved
tribunals by establishing the Scottish Tribunals Service, and subsequently, by

incorporating tribunals into the new Scottish Courts and Tribunals Service.™

The AJTC Welsh Committee reform proposals had noted that merging the
administration of several tribunals brings advantages in terms of economies of scale and
the better use of resources.® Examples of this can already be seen with the
centralisation of many tribunal staff in offices in Llandrindod, and the ability to share

good practice and to develop standard business models.®?

As a result, the WTU could be considered to be a nucleus containing the DNA
needed to establish a broader tribunals, or even courts, service for Wales. It has been
suggested that the WTU is, in effect, already a ‘Welsh Tribunals Service’.3* Some

would welcome the flexibility that a service dedicated to Wales could provide. In 2009
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Lord Justice Pill suggested that such a development was a possibility:

...speaking more generally, the scale of activities and institutions in Wales,
provide opportunities for a better integrated system for courts and tribunals, and
the resources they require, than is possible in the current unitary system. In
other spheres already mentioned, the advantages of operations in a Welsh

framework have been demonstrated.®

However, there are two key concerns when contemplating expanding the WTU.
First, as the WTU takes on administrative responsibilities over more tribunals there is a
need to consider how long it can remain part of the government rather than being
established as an independent body. Second, the relationship between the WTU and

HMCTS requires attention.

The Scottish Committee of the AJTC was adamant that the Scottish Tribunals
Service should be established as an independent statutory body.®® This was ultimately
acheved by combining the previously separate Scottish Courts and Scottish Tribunals
Services into one combined Service under the Courts Reform (Scotland) Act 2014.
Establishing an independent tribunals service is something the Welsh Government
should consider in future if further tribunals are created, devolved, or otherwise
transferred to the WTU. This may seem a radical step considering the lack of formally
devolved justice functions at the present time, however it could improve the coherence
of the tribunal system in Wales and pave the way towards a more defined Welsh legal

jurisdiction.
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The proposals for a Scottish Tribunals Service, as drafted by the Scottish
Committee of the AJTC, provide a model that could be applied to Wales. The Scottish
Tribunals Service was envisaged as a body with overarching responsbility for several
tribunals,®’ led by a Chief Executive accountable to the Board of the Tribunal Service.®®
Additionally, a role of Senior President of Scottish Tribunals would be established to
provide judicial leadership. These characteristics could provide a blueprint for the
future development of Welsh tribunals and would be a step forward in terms of the
coherence and independence of the system as a whole. In turn, having a system with
such enhanced status might bolster normative and pragmatic arguments for transfering-
in tribunals currently outside the WTU, and for the future devolution of other tribunals

and even other justice functions.

Although this seems to be a radical step, the Valuation Tribunal for Wales
currently works under a similar set of arrangements; it has a Chief Executive,
Governing Council and a Judicial President.® This can be taken as providing an

example precedent to be adopted at a system or service wide level.

If the Welsh Government did decide to establish a similar body at a service wide
level, it would then need to consider the relationship between this ‘Welsh Tribunals
Service’ and Her Majesty’s Courts and Tribunals Service (HMCTS) England and Wales
as it currently operates. The Lord Chief Justice, Lord Thomas of Cwmgiedd, has
suggested that having two systems of court and tribunal administration operating in
Wales would not be sustainable.”® He pointed out that there is already co-operation
between HMCTS and the Welsh Government in the management of devolved and non-

devolved tribunals.®* Some members of the judiciary have suggested that it may be
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‘appropriate’ for HMCTS to administer the devolved tribunals in Wales now that the
once separate functions of court and tribunal administration have been unified.” For

example, Mr Justice Roderick Evans has argued that:

...there should be one body administering all devolved tribunals so that
efficiencies of scale can be maximised. It is possible that they could be
administered by the department which has overall responsibility for tribunals but
we already have a body in Wales which administers on a day to day basis part of
the justice system. HMCS Wales runs the courts in Wales and some judges who
sit in the courts also sit on tribunals. There is, therefore, already a degree of
common interest and the knowledge and depth of experience of HMCS Wales

would be valuable to the devolved tribunals.®®

A similar solution was roundly rejected in the early proposals to reform
tribunals in Scotland as it would not be consistent with Scotland’s separate legal
jurisdiction.®* Allowing HMCTS to administer all Welsh tribunals may not face the
same legal or constitutional objections as existed in Scotland, not least due to the
current, largely centralised arrangements for administering court-based justice across
England and Wales.*® However, similar practical issues are evident. Changes to English
law may have indirect consequences for justice in Wales, the geographical challenges
may be different in parts of Wales, and the tribunal structures would be different as
England and Wales jurisdictions primarily come under the remit of the First-tier
tribunal, whereas Wales-only tribunals do not.® Administering devolved Welsh
tribunals through HMCTS England and Wales may also hamper the devolution of

further justice responsibilities to Wales and may not ‘reflect fully the constitutional
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maturity of Wales’.%” Interestingly, the AJTC Welsh Committee did not recommend

joining the UK Tribunal Service when it originally reported, having noted that:

The increased powers of the Welsh Assembly Government and National
Assembly under the Government of Wales Act 2006 allow for ever increasing
divergence between policy and practice in England and Wales. Also, the small
scale of Welsh tribunals means that Welsh issues could potentially be lost in

such a large organisation.*®

In my view this reasoning remains true. Indeed, whilst the Lord Chief Justice of
England and Wales has questioned the sustainability of the current arrangements, he has
also accepted the possibility of having a full Courts and Tribunals Service for Wales.*
The UK Government has noted that there would be, ‘no specific practical operational
issues or complexities with establishing a separate courts and tribunals’ administration
system in Wales”.'® Its reservations are largely economic, citing the estimate that a
separate service for Wales could potentially cost an additional £13 million per year.'%*
Despite financial and practical reservations, there is scope to consider what sort of

courts and tribunal structure would be suitable for Wales in the future.

Judicial appointments

Establishing a suitable judicial appointments procedure is essential to ensuring

judicial independence and impartiality.'® In a 2012 presentation to the Public Law

Project’s Cardiff Conference, Judge Elizabeth Arfon-Jones noted that:
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The [Welsh Government] will need to be careful that it is not out of line with
other parts of the UK, including the islands on this issue. Not only is the reality
of judicial independence the cornerstone of a properly functioning democracy,
so also is it imperative that it must be perceived as such. The [Welsh
Government] needs to take steps to distance the judiciary from the danger of
ministerial and departmental interference or influence. An independent and
transparent process for the appointment, discipline and removal of Welsh judges
is essential. The lack of any consistent and formal process or mechanism in

Wales for handling any improper pressure to judicial activities is troubling.'%®

Reforming the judicial appointments procedure for devolved tribunals is a
particular challenge in light of the mixture of appointment procedures currently
operated by devolved tribunals in Wales. These variations arise partly from the ad-hoc

development of tribunals generally and partly from the evolving devolution settlement.

Responsibility for the appointment of some tribunal presidents and legal

104

members has remained with the Lord Chancellor.”™ Most such appointments are

secured through the procedures of the Judicial Appointments Commission (JAC).!%°
However, some Welsh tribunal appointments are the responsibility of Welsh Ministers,
or other authorities, and these have not at all times ensured the same level of
independence as JAC procedures. However, there have been some encouraging recent
reforms where arrangements have been made to strengthen the independence of the
appointments processes. For example, whilst the President of the Welsh Language

Tribunal was appointed by the Welsh Ministers, the process was conducted under

stricter independence constraints than have so far been applied to other tribunal
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appointments made by the Welsh Ministers.'®® The Welsh Language Tribunal
(Appointment) Regulations 2013 required Welsh Ministers to uphold the principles of
tribunal independence and the rule of law.*®’ There are also provisions under Schedule
11 of The Welsh Language (Wales) Measure 2011 regarding the appointment of the
President and legally-qualified members; these are consistent with comparable

appointments under Part 2 of the TCEA 2007.

In practice, the appointment procedure involved an independent panel which
included a senior Welsh judge, a member of JAC, and an independent assessor. Once
the panel selected its preferred candidate, there was a further post interview
consultation with the Lord Chief Justice and Chairperson of the Judges’ Council
Committee for Wales. Subsequently, a recommendation was made to the Welsh

Ministers who could approve or reject the preferred candidate.'%

Since that appointment, JAC has undertaken further selection and recruitment
exercises for members of devolved tribunals on behalf of Welsh Ministers. This is now
underpinned by a formal agreement between Welsh Ministers and JAC.'® So far, it has
ran selection exercises for new appointments to the Adjudication Panel for Wales and
the Special Educational Needs Tribunal for Wales.*'° This ensures that appointments
made by Welsh Ministers are now consistent with the procedures for appointments

made by the Lord Chancellor which JAC already undertakes.***

For appointments in Wales, to England and Wales institutions, the JAC
indicates that it will ask additional questions to assess the candidate’s “‘understanding,

or their ability to acquire understanding, of the administration of justice in Wales,
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including legislation applicable to Wales and Welsh devolution arrangements’.**? The
JAC has demonstrated an awareness of the unique legal identity and environment in
Wales, both being issues raised by previous inquiries examining the case for

establishing a separate Welsh jurisdiction.

However, there are still Welsh tribunal appointments that are made outside the
direct control of the WTU and Welsh Government. The level of independence in
appointments made by local authorities is particularly concerning. For example, the
procedure for appointing members of the Valuation Tribunal for Wales allows local
authorities direct representation on the appointment panels. Further independence issues
are raised because the President and Chairs are elected by other members of the
Tribunal.**® Similarly, Local Authorities are responsible for appointments to School
Admissions Appeal Panels and School Exclusions Appeal Panels. This is an area where

reforms to achieve greater coherence could be possible on a national level.***

In Scotland and Northern Ireland, appointment exercises are conducted by
independent bodies already established to handle judicial appointments to the courts in
those jurisdictions. There have been proposals to establish a separate Judicial
Appointments Commission for Wales, or a separate panel that could take into account
the nature of the law in Wales.™> However, recent arrangements between Welsh
Ministers and JAC show that the system can adapt to accommodate the differences in
Wales. It can be argued that this sort of collaboration is in line with the Welsh
Government’s notion of a distinct jurisdiction where much of the administration of the
justice system would initially remain across England and Wales. Establishing a separate

JAC may be an ambition in the longer-term, especially if a separate jurisdiction was
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created. However, for now, it shows that distinct arrangements can be made and it may

be something which could be further enhanced if a distinct jurisdiction is established.

Rules and regulations

Tribunal rules and regulations have a fundamental role to play in ensuring
independence from Government. The harmonisation of rules and regulations can also
lead to the development of a more coherent and accessible system.™*® Currently,
tribunal rules and regulations of devolved tribunals in Wales are inconsistent and
incongruous. This is partly due to the devolution settlement under which responsibility
for making rules and regulations for some tribunals remains with the Lord Chancellor
rather than the Welsh Ministers. This limits the potential to improve the coherence of

the Welsh ‘system’.

The picture is especially complicated for tribunals that have responsibility over
several matters. For example, the Residential Property Tribunal for Wales is subject to
three separate sets of regulations, one for each of its different jurisdictions.**” The Rent
Assessment Committees (England and Wales) Regulations 1971 are particularly
significant as, although they are England and Wales regulations, they now apply to
Wales only after the corresponding jurisdiction in England was transferred to the First-

11
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tier tribunal.”™ As a result, there is a patchwork of rules and regulations created pre-

devolution which are further complicated by various post-devolution transfers of

functions, and reforms applicable only to England.

Achieving greater coherence across the procedures, rules and regulations of
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particular tribunals reinforces the potential for developing a Welsh tribunals system. For
example, The Special Educational Needs Tribunal for Wales Regulations 2012 include
provisions about the general principles that should be applied to the tribunal, and more
specific provisions about how the tribunal should be conducted.**® Those general
principles, including overriding objectives and the duty to co-operate, are incorporated
under regulations 6 and 7. Research on the structure of devolved tribunals in Northern
Ireland has highlighted the importance of establishing overriding objectives and the use
of rules and regulations to retain the traditional expert and informal nature of
tribunals.*?® According to Judge Edward Jacobs this is central to procedural justice, as

he notes;

...the overriding objective does affect the substance of procedural justice. The
legislation specifies some of the features that allow a case to be dealt with fairly
and justly. It thereby gives substance to the vague but important concept of
justice. It does not replace the practice of itemising individual manifestations of
justice in tribunals’ practices and rules of procedure; this continues. Instead, it
goes beyond them, identifies the unifying and underlying principles, and

elevates them to an overriding position.***

This is reflected in the Welsh Language Tribunal Rules that take inspiration
from the Special Educational Needs Tribunal for Wales Regulations and include
overriding objectives and obligations to co-operate.*?* As well as general rules of
procedural justice, the Welsh Language Tribunal Rules also include provisions for
treating both languages of the Tribunal equally, as expected given its jurisdiction.

Together these provisions might act as a template for the future development of
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specifically Welsh tribunal overriding objectives.

Even outwith the development of formal rules and regulations, the Welsh
Government has demonstrated its intention to incorporate elements of procedural justice
into other devolved tribunal jurisdictions. For example, the Schools Exclusion Appeal
Panels and the Schools Admission Appeals Panels are currently administered by local
authorities. The statutory code on Schools Admission notes that the panels, ‘are
carrying out a judicial function’ and requires that they, ‘must apply the principles of

512
natural justice’.'?®

Appeal panels must be, and must be seen to be, both independent and impartial.
They must operate in accordance with the rules of natural justice, which means

being fair to all parties at all times.***

In particular, this includes ensuring the independence of tribunal members,
giving each side an opportunity to state their case, and making sure that the parties
disclose written material.'*> These provisions have been present in the Code for School
Admissions since at least 2009.*%° However, the Code of practice on Exclusion from
Schools and Pupil Referral Units does not contain the same level of detail on the

requirements of procedural and natural justice.**’

Rationalising different rules and procedures could be a way of promoting a set

of Welsh procedural rules that could be adapted to different jurisdictions whilst still

reinforcing the sense of a specifically Welsh tribunal system.
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For example, The Residential Property Tribunal for Wales could aim to harmonise the
three regulations that currently govern its procedures whilst at the same time
incorporating overriding objectives and enhanced protection for procedural justice.
However, that the Lord Chancellor is still responsible for setting this tribunal’s
regulations is an example of a constitutional barrier to the development of a coherent
tribunal system in Wales. The Welsh Government have called for the further devolution

of powers to make rules and regulations.*?®

The most significant issue related to developing rules and regulations in Wales
is that there is no independent body able to fulfill this function. In Scotland, the
Government was concerned that using ‘ad-hoc advisory groups’ undermined tribunal
independence.'® Ultimately, this function was given to the Scottish Civil Justice
Council that was already responsible for developing rules and regulations for the
Scottish courts.**® The TCEA 2007 established a Tribunal Procedure Committee to
undertake this work in relation to the First-tier and Upper Tribunals.**" Establishing a
similar Welsh committee would provide a route to strengthening the independence of
devolved tribunals in Wales, and to improving coherence across their rules and
regulations, thus contributing to the overall sense that a Welsh Tribunals system is
developing.™*? Such reforms would add weight to the Welsh Government’s view that
the rules and procedures functions currently held by the Lord Chancellor could be
successfully devolved, as long as sufficient safeguards are put in place to ensure the

independence of the rule-making process.

Future constitutional reforms
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The Welsh Government has expressed its intention in the past to establish and
legislate for a coherent tribunal system in Wales. However, it faces many challenges
that derive from the original, and current, devolution settlements that means that it does

not have the executive and legislative powers necessary to create a coherent system.

The UK Government’s St David’s Day command paper, Powers for a Purpose,
set out a vision for a new devolution settlement that would see Wales moving towards a
reserved powers model; with Wales receiving further powers over issues such as
energy, tranport and the environment, and its own electoral and internal
arrangements.**® According to Powers for a Purpose, the Silk Comission’s proposals in
terms of clarifying the relationship between devolved and non-devolved tribunals was
an area of consensus between Westminster and Cardiff Bay that could be taken

forward.***

However, when the Draft Wales Bill was published in October 2015 it did not
provide sufficient clarification on this matter. It retained the single legal jurisdiction for
England and Wales, that in turn meant courts and tribunals would be reserved. An
attempt was made in the definition of ‘tribunal’ to carve-out devolved tribunals in
Wales by noting that the reservation would, ‘not include a tribunal whose purpose is to
make determinations in relation to matters that are not reserved matters’.**> The Welsh
Government expressed concern about this provision. The earlier 2007 Order listed
Welsh tribunals on the basis of their geographical jurisdiction, whereas the Draft Wales
Bill purported to identify Welsh tribunals based on whether the matters within the

136

jurisdiction of the particular tribunal were devolved or not.”* This could have led to a

confusing situation where some of the tribunals already recognised as devolved to
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Wales may no longer have been considered as such because they determine some non-
devolved matters.*” This particular interpretation in the Draft Wales Bill blurred the
line between devolved and non-devolved tribunals and failed to recognise the unique
position of devolved tribunals as judicial institutions with exclusive Welsh territorial

jurisdiction.

An amended Wales Bill, that included some significant changes, was introduced
to Parliament in June 2016 and received Royal Assent in January 2017."*® The Wales
Act 2017 defines ‘devolved tribunals’ as those having functions that do not relate to a
reserved matter and which are exercisable only in relation to Wales. This emphasis on
territory, rather than on subject matter alone, may bring greater clarity. The definition
also appears more flexible in the case of tribunals that have functions over devolved and
reserved matters.*® Devolved tribunals are also listed as ‘Wales Public Authorities’ and
the provisions recognising ‘devolved tribunals’ are consistent with that definition.**
This means that devolved tribunals remain as public authorities (part of public

administration) but they are also carved out from the general justice reservation of

Tribunals so as to recognise their distinct status in Wales.

Alongside that definition of ‘devolved tribunals’ the Act goes further by
expressly listing a category of ‘Welsh tribunals’. Under section 59, the tribunals under
the current control of the WTU are listed as ‘Welsh tribunals’ for the purpose of the
Act.** The Act also establishes the role of President of Welsh Tribunals. This seeks to
address some of the challenges expressed earlier in this chapter. Particularly, the
President will have powers to provide direction as to practice and procedure of Welsh

tribunals which is a response to the need for an independent rule and regulation-making
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process. There are also provisions to allow cross-deployment of Welsh tribunal
members between Welsh tribunals themselves and cross-deployment between Welsh
tribunals and the First-tier Tribunal. This is a significant step forward for a more formal
Welsh tribunals system. The significance of the Wales Act giving statutory recognition
to judicial bodies operating only in Wales, and providing distinct judicial leadership to

them, should not be underestimated.*?

Conclusion

In this chapter I have sought to show that whilst justice is not a fully devolved
subject-matter in Wales, some areas of justice policy and administration are already
operating on a devolved basis in practice. This can be seen in particular through broader
administrative justice functions and most specifically in relation to tribunals in Wales.
Recognising that elements of justice policy and administration are already devolved is

important to the debate regarding a separate or distinct jurisdiction for Wales.

Devolved tribunals are judicial bodies that have jurisdiction in Wales and
therefore give an unique perspective to the current debate. Developing and supporting
these bodies could be an important step towards the establishment of a wider legal

system and a recognised distinct, or separate, Welsh jurisdiction.

It is clear that although the Welsh Government has responsibilities over
devolved tribunals it does not have full executive or legislative powers to create a
coherent tribunal system for Wales. Another weakness is the lack of independent

structures, such as independent administration, an independent judicial appointments

368



body, and an independent body to establish rules and regulations. Although the Welsh
Government is limited in what it can achieve under its current powers it has ensured
that structures and arrangements have been put in place to improve the independence of
Welsh tribunals over the last five years. Reforms in the Wales Act 2017 will further

support this endeavour when those provisions come into force.

The issue of a distinct Welsh jurisdiction has been an important one during the
enactment of the latest Wales Act, with clear water emerging between the Welsh and
UK Government positions. The devolved Welsh tribunals ought to be an important
factor in debates that will impact on the potential for immediate reform of these
tribunals and other aspects of the administrative justice ‘system’ in Wales, and on the

future development of a Welsh legal jurisdiction.

" Lecturer in Devolved Law and Governance, Cardiff School of Law and Politics,
Cardiff University. | am grateful to members of the Committee on Administrative
Justice and Tribunals Wales, the Welsh Government and the Welsh Tribunals Unit, Mr
Brian Thompson and Dr Sarah Nason for their comments and feedback on this paper
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