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The equalisation of the state pension age in United Kingdom: indirect sex discrimination?

Abstract

This commentary examines the Court of Appeal’s decision in R (Delve and Glynn) v Secretary
of State for Work and Pensions, which concerned the judicial review of the incremental
increase of the state pension age in the United Kingdom for women born in the 1950s. It
focuses on the claims of discrimination contrary to Article 14 of the European Convention on
Human Rights, in particular the discussion relating to indirect sex /sex and age discrimination.
It is argued that there is scope for greater clarity in the Court’s reasoning which led to its
conclusion that the measures did not result in indirect discrimination contrary to Article 14.
However, the dismissal of each appeal is not surprising, in view of the adoption of the
‘manifestly without reasonable foundation’ test when scrutinising decisions relating to social
welfare policy. In other words, even if the measures resulted in indirect sex discrimination,

they were justified.

Introduction

The Pensions Act 1995 began the process of equalising the state pension age in the United
Kingdom. Prior to 1995, the pension age for women was 60, but 65 for men. Subsequent
legislation, between 2004 and 2014, raised the state pension age for both men and women,
from 65 to 66, 67 or 68, depending upon date of birth. In Delve,! the Court of Appeal heard
the appeals of two women born in the 1950s who were both affected by the various Pensions
Acts implementing the equalisation of the state pension age and its subsequent increase for
both men and women. The claimants both now had a state pension age of 66. While one of
the aims of the Pensions Act 1995 was to end the discrimination which had allowed women
to claim their state pension five years before men, the claimants argued that the ‘equalisation
has run ahead of actual improvements in the economic position of women in their age

group.’?
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The claimants sought judicial review, arguing that the legislation implementing the changes
was discriminatory on grounds of age and /or sex. Rather than equalise the position of men
and women, it was contended that the legislation aggravated ‘pre-existing inequalities’ linked
to the traditional emphasis on the home caring role of women.3 The generation of women to
which the claimants belong are particularly affected by these inequalities, which reduced
their work opportunities in comparison with men of the same age. First, they argued that
there was direct age discrimination contrary to both EU law and Article 14 of the European
Convention on Human Rights, in conjunction with Article 1 of the First Protocol (A1P1). This
was on the basis that their generation was in the same economic position as women born
earlier, who continued to receive their pensions at 60. Second, there was indirect sex
discrimination contrary to EU law. Alternatively, there was indirect discrimination on grounds
of sex, or sex and age combined, contrary to Article 14. In comparison with men of the same
age, the claimants were in a weaker financial position, and thus more likely to struggle
without the state pension. In addition, they claimed that the government had failed to
provide them with sufficient notification of the changes. The Divisional Court rejected each
of their claims.* They appealed in relation to each claim, save for the rejection of their claim

of direct age discrimination under EU law.

This commentary examines first the background to changes in the state pension age, before
considering each discrimination claim in turn. It focuses on the claims of discrimination
contrary to Article 14, in particular the argument relating to indirect sex/sex and age
discrimination. The dismissal of each appeal is consistent with, first, the weight afforded to
the executive and legislature’s view when the courts scrutinise the lawfulness of social and
economic policy and, second, the fact that the previous differential in state pension ages
between men and women directly discriminated against men. It is not suggested that a
different outcome should have been reached. Even if the court had found indirect sex
discrimination, it would not have found that the policy was manifestly without reasonable
foundation. However, the Court’s discussion of why there was no indirect sex discrimination
is unclear. An examination of this part of the judgment reveals that, whilst the Court highlights
the relevant issues relating to the concept of indirect discrimination, the judicial reasoning is

incoherent.
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Background to the equalisation of the state pension age

The judgment of the Divisional Court includes a comprehensive narrative of the history of the
state pension in the United Kingdom and the changes introduced by the Pensions Acts
between 1995 and 2014.° The state pension is a contributory social security benefit.
Employees and employers pay National Insurance contributions into the National Insurance

fund, and benefits are paid out to those eligible for the state pension.

It is notable that between 1925 and 1940 the contributory state old age pension consisted of
a flat rate pension paid to all pensioners over the age of 65. It was only in 1940 that the
pension age for women was lowered to 60, while remaining at 65 for men.® As noted in the
Divisional Court, the resultant ‘relative disadvantage’ for men was believed to be justified by
social conditions of the day and had been a response to the 1930s campaign by unmarried
women, who argued that many of them spent much of their lives caring for dependant family

members.’

The process of equalising the state pension age for men and women began in 1991, following
the decision of the European Court of Justice (ECJ) in Barber v Guardian Royal Exchange
Insurance Group.® Unlike the state pension scheme, occupational pension schemes constitute
‘pay’ for the purposes of European law and the ECJ found that the provision of unequal
benefits for men and women under an occupational pension scheme was contrary to Article
157 TFEU.? In light of this decision, the government declared its intention to deal with unequal

pension ages in the state scheme as well as occupational schemes.*°

Following consultation, the government decided that the state pension age should be
equalised at the age of 65. The process of change would commence in 2010, with a gradual
increase in women’s pension age over the following 10 years, meaning that women who were
aged 44 or over in 1993, would be unaffected. Thus, a woman born before 6 April 1950 would
remain entitled to her state pensions age at 60. A woman born after that date would receive
her pension when she was aged between 60 and 65, on a date determined by her date of
birth. The 1993 White Paper referred to the difference in state pension ages as ‘the last glaring
inequality in our treatment of men and women’.!! It identified four reasons for the

equalisation at 65. First, it would reflect the role played by women in the workplace. Second,



Post-print copy of Accepted Manuscript

there was a need for fairness between the generations, which took account of the increase in
life expectancy and the expected doubling of expenditure, in real terms, on state pensions by
2025. Third, a state pension age of 65 would reflect the move towards higher pension ages
which could be seen elsewhere in industrialised countries. Finally, this would also reflect the

similar equalisation of normal pension age at 65 found in occupational pension schemes.*?

The incremental increases in the equalised state pension age for men and women were
introduced by the Pensions Act 2007; the increase from 65 to 66 was brought forward by the
Pensions Act 2011 while the increase to 67 was brought forward by the Pensions Act 2014.
One of the papers which preceded the Pensions Act 2007 focused on the inequalities and
challenges faced by women in the context of the various changes to the state pension age,
such as the marked difference in the proportion of the state pension received by women and
men.!3 For example, it noted that in 2005 85% of men would reach state pension age entitled
to a full basic state pension, compared with around 30% of women. Changes to the pension
system were not restricted to the equalisation and increase of the state pension age. A further
aim was to ‘deliver fairer outcomes for women and carers’, ensuring that those with caring
responsibilities could accrue credits from time spent caring.'* In short, there was clear
evidence that the government was responding to remaining gender inequalities in relation to

pension income and the build-up of and entitlement to state pensions.

In Delve, the appellants said that, in terms of well-paid and steady employment opportunities,
they were in the same position as women born earlier, who were unaffected by the legislative
change. In addition, they said that women born in the 1950s experienced unequal treatment
in the world of work when compared with men. Thus, when reaching their 60s, they are in a
weaker financial position than men of the same age, which is exacerbated by the delay in
entitlement to their state pension. These arguments formed the basis of their claim that the

legislation was discriminatory contrary to EU law and Article 14.

Claims under EU law
The appellants did not appeal against the decision of the Divisional Court that the various
pensions legislation was not unlawful age discrimination contrary to EU law.*® This claim had

failed on the basis that the general EU principle of non-discrimination did not apply: EU age
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discrimination law did not extend to the payment of state pensions which were excluded from
the scope of the Equality Directive by Article 3(3).1® Similarly, there was no appeal in relation
to the dismissal of the direct sex discrimination claim based on Article 4 of the Social Security

Directive.l”

With regard to indirect sex discrimination, the claimants also based their claim on Article 4 of
the Social Security Directive while the Secretary of State relied upon the exclusion in Article
7(1)(a). The Court of Appeal held that the Divisional Court were right to dismiss the claim for
indirect sex discrimination on the grounds that the derogation in Article 7(1)(a) applies.*® This
provides that determining pensionable age for old-age and retirement pensions can be
excluded from the prohibition of sex discrimination in the calculation of benefits. The
exception recognises the social reality within the European Union and the fact that some
Member States retain a difference in state pension ages for men and women. Article 7(2)
clearly expects Member States to assess, from time to time, whether such a differential

remains justified.*®

Claims under Article 14 ECHR / A1P1

Direct Age Discrimination

A1P1 protects the right to peaceful enjoyment of possessions. The European Court of Human
Rights (ECtHR) has found that A1P1 does not include ‘a right to acquire property’ and there is
no obligation to provide benefits, including a state pension.?° However, once benefits are
provided by the state, A1P1 is engaged and they should not be managed in a discriminatory

manner contrary to article 14.

In Carson v United Kingdom,?' the ECtHR outlined the principles established in relation to
discrimination under Article 14. First, Article 14 only covers differential treatment based on
an identifiable characteristic, or status. Furthermore, claimants must establish they have
been treated differently in comparison with persons in an analogous situation. Such
treatment will be discriminatory unless justified, meaning there must be a legitimate aim and
a ‘reasonable relationship of proportionality between the means employed and the aim
sought to be realised’.?? Significantly, States are afforded a wide margin of appreciation in

relation to general economic or social provisions. The ECtHR stated that it would ‘generally



Post-print copy of Accepted Manuscript

respect the legislature’s policy choice unless it is “manifestly without reasonable

foundation”.’%3

The Court of Appeal in Delve considered the two issues on which the Divisional Court had
rejected the claim of direct age discrimination contrary to Article 14. First, the issue of
whether there had been a difference in treatment compared with the comparator group(s)
and, second, whether differential treatment is justified. In relation to the first issue, the Court
of Appeal noted that the Pensions Acts created three groups of women: the pre-1950s
women, who reach pensionable age at 60; women born between 6 April 1950 and 5 October
1954, who reach pensionable age between 60 and 66; and women born after 5 October 1954
but before 6 April 1960 whose pensionable age is 66.2* The claimants were in the latter group.
The Divisional Court concluded that the claimants were not in a comparable situation with
the older pensioners. This was on the basis of ECtHR decisions which indicated there would
be no discrimination simply as a result of legislation being prospective only or by the selection

of a particular date for the commencement of a new legislative regime.?®

On this point, the Court of Appeal took a different view of the ECtHR jurisprudence, noting
that:
‘There is in this legislation something that the ECtHR noted was absent in Zammit,
namely a “distinguishing criterion based on the personal status” of the claimant
because the cut-off date adopted by the legislation distinguishes on the basis of age
and not simply on the implementation date of the measure’.?®
Thus, it was not possible to conclude that the pre-1950s group were not an appropriate
comparator group. The Court of Appeal thought that the flexibility afforded to the State by
Strasbourg, to respond to transforming socio-economic circumstances, would be a relevant
consideration in assessing whether the measure was justified, rather than when discussing

the comparator group.?’

Turning to justification, the appellants accepted that the appropriate test in this situation was
whether the legislative changes were ‘manifestly without reasonable foundation’ (MWRF). In
DA v Secretary of State for Work and Pensions Lord Wilson examined how the MWRF test

connected to the burden on the state to establish justification. He said the court will
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‘proactively examine whether the foundation is reasonable’ after the state puts forward its
reasons for the differential treatment.?® In Delve the Court of Appeal found no basis for
guestioning the Divisional Court’s decision that the legislation in question was justified. The
correct approach was taken, namely ‘to approach the issue on the basis that this legislation
operates in a field of macro-economic policy where the decision-making power of Parliament

is very great’.??

A line must be drawn somewhere and it is for Parliament to make that decision. In a series
of consultations, from 1991 through to 2010, it was clear the Government recognised the
challenges women faced in accumulating adequate pension entitlement, alongside the
urgency for reform in light of the increases in life expectancy. At the same time, the
equalisation of the state pension age reflected the principle of equal treatment of men and
women in employment. The Court of Appeal expressed their sympathy for the claimants and
other women similarly situated. However, it did not accept that the Government’s decision
to ‘strike the balance where it did between the need to put state pension provision on a
sustainable footing’ and the potential difficulties caused by the legislative changes was
manifestly without reasonable foundation.3® Furthermore, the Court of Appeal agreed with
the conclusion of the Divisional Court that the claimant’s argument that the changes could
have been implemented in a less intrusive way was not sustainable. In view of the MWRF test
adopted, and the respect afforded in this area to the decision-makers, it is not surprising that

the courts concluded the legislation was justified.

Indirect Sex Discrimination or sex/age discrimination

The claimants argued that both the equalisation and the subsequent increases in pension age
result in indirect sex discrimination, or combined sex and age discrimination. In terms of the
comparator group, the claimants relied upon men aged between 60 to 66. Men and women
between those ages do not receive a pension and were affected by the increase in pension
age from 65 to 66. The claimants argued that women were adversely affected more than men,
as the men in that age group were in a better position than women in the same age group to

bear the lack of financial support.
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Indirect discrimination is not defined in Article 14, though the ECtHR has considered it in a
number of cases. The Court of Appeal referred to both the domestic concept of indirect
discrimination and what it described as the ‘broad test’ provided by the ECtHR in JD and A v
United Kingdom.3' In JD and A the ECtHR referred to indirect discrimination arising in
circumstances where a measure leads to a ‘particularly prejudicial impact on certain persons
as a result of a protected ground...attaching to this situation’.3? While in Essop the Supreme
Court confirmed that indirect discrimination within the Equality Act 2010 requires a causal
connection between the measure in question and the particular disadvantage suffered by the
group, though the Court rejected the argument that it is necessary to establish the reason
why the policy or criterion puts the group at a particular disadvantage.3® Thus, it appears as if
the concepts of indirect discrimination recognised by the ECtHR and within the domestic
equality legislation both require a causal link between the measure and the disparate impact

on a group.

The Divisional Court concluded that the claimants were unable to establish a ‘causal link’
between the measure and the disadvantages faced by the women, on the basis that the
obstacles existed in any event, ‘rooted in traditions and cultural norms which meant that
women did not have the same work expectations or opportunities as men of the same age’.3*
The Court of Appeal noted this was an ‘unfortunate’ way for the Divisional Court to formulate
its conclusion but nevertheless agreed that there was ‘no sufficient causal link’ between the

change to pension age and the subsequent disadvantage to the group.3®

Whilst it is clear that the Court of Appeal thought there was an insufficient ‘causal link here
between the withdrawal of the state pension from women in the age group 60 to 65 and the
disadvantage caused to that group’,?® the explanation behind that conclusion is not so clear.
To begin with, the Court of Appeal accepts that the legislative changes will have ‘exacerbated
the problems’ suffered by the group and disagrees with the Divisional Court to the extent that
the latter seems to dismiss this point.3’” However, it appears as if the Court concludes it is the
economic situation of the women, rather than their status as women, which is the cause of
the disadvantage which follows from the legislative changes. In other words, the Court has
examined why the women are put at a disadvantage. Itis drawing a line between the causes

of the economic situation they find themselves in and any detrimental impact caused by the
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increase to the state pension age. Hellman notes that it is possible for situations to arise
where a ‘victim of prior injustice’” may be put at a disadvantage by a measure but where the
action does not ‘compound the prior injustice’.3® Might this explain the decision in Delve
concerning indirect discrimination, notwithstanding the Court’s acceptance that women have

been historically disadvantaged in the workplace?

In addition, the Court suggested there may be other groups who, as a result of disadvantage
during their working lives, can show they depend more on the state pension than comparator
groups. Itis not clear why the existence of other disadvantaged groups would lead necessarily
to the conclusion that the measure is not indirectly discriminatory on the grounds of sex. A
measure may well adversely affect more than one group, whether in combination with age
or not. However, it appears as if the Court saw this as evidence that there was no causal
connection between the disadvantage and the sex of the claimants. Further, the Court of
Appeal suggests the claimant’s argument would turn the state pension into a means-tested
benefit. It is unclear how the nature of the pension is relevant to the question of indirect
discrimination. The purpose of the state pension might seem to be more significant to the
review of the justification, rather than the determination of whether a measure results in

disparate impact on different groups.

The Court went on to state:
The fact that poorer people are likely to experience a more serious adverse effect from
the withdrawal of the pension and that groups who have historically been the victims
of discrimination in the workplace are more likely to be poor does not make it indirectly
discriminatory to apply the same criterion for eligibility to everyone, if that criterion is
not more difficult for the group with the protected characteristic to satisfy .3
On first sight, the reference to historically disadvantaged groups would seem to support a
finding of indirect discrimination. But that was not the Court’s view. What does the Court
mean when concluding that it is not indirect discrimination if an eligibility criterion is ‘not
more difficult’ to meet? It would appear as if the Court is saying that this means that women

although adversely affected, are not disproportionately disadvantaged by the measure.
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Lady Hale has noted that in indirect discrimination ‘women and men are treated in the same
way. The measure in question is neutral on its face. It is not (necessarily) targeted at women
or intended to treat them less favourably than men. Men also suffer from it. But women are
disproportionally affected, either because there are many more of them affected by it than
men, or because they will find it harder to comply with it.”4? In Delve, is the Court’s conclusion
that there is insufficient evidence that ‘many more’ women will be affected? It would have
been clearer if the Court had explained that, notwithstanding the disadvantage, there is no

evidence that women are ‘particularly’ disadvantaged by the legislation.

In any event, the Court of Appeal considered that the current state pension age regime was
justified. The first issue was whether the correct test for justification for an indirectly
discriminatory measure was the MWRF test or a more stringent test. The Court of Appeal said
the MWREF test applied and rejected the claimant’s argument that it should be modified
because the alleged discrimination is based on gender (or a combination of gender and age).*
The Court noted the Pensions Acts deal ‘with matters of the highest economic and social
importance aiming to ensure intergenerational fairness, to make pensions affordable at a
time of great pressure on public finances, and to reflect changing demographics, life
expectancy and social conditions’.*> The Government was aware of the impact of
discrimination on women’s financial position but pointed to changes, such as the increased
opportunity for women to develop occupational pensions schemes, which would improve the

position of women. The Court agreed that the legislation was not MWRF.

Considerable authority supports the argument that the MWRF test applied in this situation,
notwithstanding questions about its precise role.*® The appellants relied upon a decision of
the ECtHR which suggested that the MWRF test might be limited to certain situations, namely
where differential treatment was a result of transitional provisions which were part of a
measure aimed at remedying an inequality.** However, the Court of Appeal said that they
were bound by the decision of the Supreme Court in DA.*® In addition, the equalisation of the
state pension age was the exact scenario described by the ECtHR in JD and A as being the one
where the MWRF test applies: the ‘effect of transitional measure to correct historical

inequalities’.*®

10
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In DA both Lord Kerr and Lady Hale questioned whether a domestic court should be applying
the Strasbourg test of MWRF, because the latter reflects the ‘“wide margin of appreciation”
[given] to the “national authorities” in deciding what is in the public interest on social and
economic grounds’.*” Whereas the standard to be applied by national courts will depend
upon the constitutional framework. In addition, the ECtHR itself has distinguished between
two issues: first, was the measure ‘in the public interest’ for the purpose of A1P1; and second,
‘was there a reasonable relationship of proportionality between the means employed and the
aim sought to be realised.”*® Lord Kerr’s view was that the MWRF standard should not be
applied in the final stage of the proportionality assessment. Instead, the test ‘is whether the
government has established that there is a reasonable foundation for its conclusion that a fair
balance has been struck’.*® However, even on this basis, it is suggested that the court would

have found in favour of the government in Delve.

Conclusion

Successive governments have faced a dilemma in relation to the equalisation of state pension
age: in many respects, social reality has not always changed at a pace which reflects the
development of the principle of non-discrimination between men and women. Indeed, the
legal framework has reflected this social reality, through exceptions such as Article 7(1)(a) of
the Social Security Directive. In Stec the ECtHR considered the differential in the state pension
age in the United Kingdom. The ECtHR noted that the national authorities were in a better
position to determine when the ‘social conditions had changed so that women were no longer
substantially prejudiced because of a shorter working life” and ‘the unfairness to men caused
by differential pensionable ages began to outweigh the need to correct the disadvantaged

position of women’.>®

The Court of Appeal in Delve did not deviate from the approach taken in earlier social security
challenges and, ultimately, it would be difficult to argue against the policy of equalisation of
the state pension age, in view of the discriminatory nature of the differential in pension ages.
The government sees rises in the state pension age as part of a ‘wider package’ aimed at
encouraging people to plan ahead for retirement and providing support for people who

cannot work.>? It is arguable that Delve highlights that there is, as with occupational pension

11
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schemes, a limit to the promise of ‘stability and reliability’ which such schemes provide, and

which the ECtHR has pointed to as enabling ‘lifelong family and career planning’>?

There is no doubt that claims of discrimination in relation to social welfare policies can lead
to complex judgments.>® In Delve, the Court of Appeal did not agree completely with the
conclusions of the Divisional Court in relation to indirect discrimination. However, both courts
relied upon Lady Hale’s explanation of the concept in Essop in finding that there was
insufficient evidence of a correlation between the status of the women and the disadvantage
caused by the increase in their state pension age. This commentary argues that there is scope
for clarification of the judicial reasoning for this conclusion; there may also be scope for
revisiting the concept of indirect discrimination in relation to claims based on article 14.
However, that would not change the outcome in cases such as Delve, unless there was a
significant change to the reliance on the ‘manifestly without reasonable foundation’ test
when considering whether the measure is justified. But, in view of the discriminatory nature
of the differential in pension ages which existed prior to the change, it was to be expected

that the legislation was found to be justified.
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