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Abstract

This pan-regional analysis of non-governmental organisations’ (ngo) perspectives

on the contemporary factors which constrain or repress civil society in the Associa-

tion of Southeast Asian Nations (asean) is based on United Nations’ Universal Peri-

odic Review (upr) data. It shows that, paradoxically, whilst the majority of asean

states have ratified the International Covenant on Civil and Political Rights (iccpr)

that upholds civil society’s political role in promoting rights and democracy, this is

inimical to the region’s political elites who regard civil society’s primary function as

non-political delivery of social welfare and development. This disjuncture results in

repression, performativity, and legitimation. The upr data reveal an ever-shrinking

civil space. Civil society, including human rights defenders (hrds), faces a raft of

rights pathologies, including threats, violence andmurder—as well as increasing state

restrictions on freedom of association and expression. This is compounded by impu-

nity for offenders, corruption, and government inaction following earlier upr recom-

mendations.
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1 Introduction

This study explores non-governmental organisations’ (ngo) perspectives on

the contemporary factors which constrain or repress civil society in the Asso-

ciation of Southeast Asian Nations (asean). This is deserving of attention

because globally, the United Nations has referred to a ‘shrinking civic space

and imminent threats or other human rights violations experienced by human

rights defenders’ (United Nations 2018, 4). It has proceeded to note: ‘in too

many places, an open space for this [civil society] participation is shrink-

ing. Repressive laws are spreading, with increased restrictions on freedoms to

express, participate, assemble and associate … human rights defenders … are

increasingly threatened … This shrinking of civic space is frequently a prelude

to amore general deterioration in human rights’ (UnitedNations 2018, 4). A key

question is how does this relate to the asean region? As the following discus-

sion reveals, the majority of asean states have signed the International Con-

vention on Civil and Political Rights (iccpr), thereby extending protections

to human rights defenders and civil society in general, including freedom of

association and expression. Thismay be interpreted as rights-oriented progress

compared to South or East Asia, but it should be remembered that asean lags

behind the rest of the world. Of the about 20 countries in the world that have

not ratified iccpr, four are in South East Asia, as shown in Table 1.

Moreover, every other major region has some human rights promotion and

protection mechanism, yet the asean Intergovernmental Commission on

Human Rights (aichr) is the weakest of them all.

In addition, to the iccpr, in 2012 many of its obligations were incorporated

into the aseanHumanRightsDeclaration (ahrd). At the time, the adoption of

the ahrdwashailed as ‘mak[ing] aseanoneof themost advanced sub-regions

in Asia from a human rights institution building perspective’ (Petcharamesree

2013, 46). However, at its launch, the UN warned ‘For the asean human rights

system to complement the work of the United Nations human rights system…

it is imperative that, as a minimum, asean’s landmark human rights instru-

ment maintains international human rights standards’ (United Nations 2012,

1). Contemporary accounts also noted that, ‘The importance of the Declaration

remains to be seen… its utility to other actors in the human rights space across

Southeast Asia may be far more wide-reaching than the framers of the docu-

ment intended … it has left the door open for multiple futures’ (Davies 2014,

117). A decade on we now explore the future that has transpired in the region.

Our focus in this study is factors which may act to shrink the civil soci-

ety space by constraining freedoms and suppressing rights. This largely, yet

not exclusively, applies to human rights defenders. The two concepts are not
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discrete but are integral to any analysis of civil society freedoms. The UN

Secretary-General’s Office explains the relationship between the two. It notes

‘ “human rights defender” sometimes refers to civil society with the under-

standing that not all civil society actors are human rights defenders, but that

human rights defenders generally are part of civil society’. As the UN goes on

to note, although the Declaration on Human Rights Defenders is not a legally

binding instrument (United Nations 1998), it contains rights that are already

recognized in many legally binding international human rights instruments,

including, as noted, the International Covenant on Civil and Political Rights

(iccpr). The Declaration asserts: ‘everyone has the right, individually and in

association with others, to promote and to strive for the protection and real-

ization of human rights and fundamental freedoms at the national and inter-

national levels’ (Article 1). As the Office of the High Commissioner for Human

Rights (ohchr) explains, the activities undertaken by hrds include: ‘acting

to address any human right (or rights) on behalf of individuals or groups; the

promotion, protection and realization of economic, social and cultural rights;

collecting and disseminating information on violations’ (United Nations 2021,

2).

The data source for the present study comes from submissions by civil soci-

ety organisations to the last cycle of the Universal Periodic Review (upr),

the United Nations’ five-yearly monitoring programme (see Methodology—

below). In social theory terms, the present study uses critical discourse analysis

because, as the interpretive school of policy analysis and social constructivism

(Kukla 2002) emphasises, social research benefits from attention to values,

beliefs and interpretations germane to a given policy issue (Eden and Ack-

ermann 2004). Thus, we draw upon standpoint theory, in particular, explor-

ing the ‘situated knowledge’ (Stoetzler and Yuval-Davis 2002) of those work-

ing with civil society organisations (or csos—alternatively known as non-

governmental organisations—or ngos) covering the region—as set out in

their upr submissions to the UN. This is a valuable complement to records of

institutional proceedings and jurisprudence for the use of discourse analysis

which allows first-hand accounts to ‘speak’ directly to us.

Accordingly, this study’s aims are to explore civil society perspectives on

the contemporary factors which constrain or repress civil society, including

human rights defenders, in the Association of Southeast Asian Nations. Asso-

ciated questions are: at a regional level, what are the main violations facing

civil society? And, at a country level, how can we summarise the threat to civil

society and the situation of hrds? The remainder of this paper is structured

thus: following outlines of the research context and study methodology, the

findings are presented in two parts. The first summarises developments across
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the asean region. The second explores developments in each of the case study

countries. The conclusion then discusses the implications of the findings of the

study.

2 Research Context

The Association of Southeast Asian Nations was created in 1967. Comprised of

Brunei Darussalam, Cambodia, Indonesia, Lao pdr, Malaysia, Myanmar, the

Philippines, Singapore, Thailand andVietnam—it covers an area of 4.5 million

km2 and has an estimated population of 664 million. Its purpose is to pro-

mote intergovernmental cooperation and facilitate economic, political, mili-

tary, security, educational, and cultural cooperation between members—and

other countries in Asia. asean aims to promote economic growth, develop-

ment, regional peace, and stability. It has a gdp equivalent to $3 trillion (usd).

Yet, as the following discussion reveals, the region is beset with major inequal-

ities and human rights challenges.

Over a decade ago analysis revealed that csos’ self-organisation was mostly

centred on service delivery and development work. For example, one account

concluded that, ‘Althoughauthoritarian and illiberal democratic states attempt

to restrict civil society, by a combination of legal and extra-legalmeans, citizens

still organise ways of improving their health and environment … Many donor

and governmental organisations favour direct service-delivery to advocacy or

reform, offering limited space for citizens’ action. As a result, civil society is

often passive when advocating about major issues …’ (Wells-Dang and Wells-

Dang 2011, 792). At this juncture it is important to avoid the assumption of

weak civil society in the region. This perception is widely held and is under-

standable, given thatmanyof thewidely-readhistorieswerewritten bywestern

researchers. These have tended to present some inaccuracies. However, as new

histories show, human rights ngos in South East Asia often occurred before,

andweremoredeveloped, thanmost EuropeanandAmericanngos. For exam-

ple, the first ngos in Thailand, Indonesia, and the Philippines emerged in the

late 1960s and early 1970s. They set a trend which is followed by Europe and

North America (Jensen 2016).

Prior to the ratification of the asean Human Rights Declaration (ahrd) in

2012, the asean Intergovernmental Commission on Human Rights (aichr)

was founded in 2009. Whilst some argue ‘civil society has not been a crucial

component in the establishment of aichr’ (Asplund 2014, 196) others take a

persuasive, contrary view by highlighting how aichrwas basically established

by civil society pressure through the working group. Such debates aside, over
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recent years democracy, rights, and government engagement with civil society

in asean has waxed and waned. As Gerard Kelly explains,

In the period of reform that followed the regional financial crisis begin-

ning in 1997, the idea of a ‘people centered’ asean became a motif of

discussions regarding the anticipated direction of the Association. This

was accompanied by overtures of opening the Association to stakehold-

ers, particularly civil society organisations (csos). This rhetorical appeal

to widen participation in asean signalled an abrupt shift from its previ-

ous style of regional governance, characterized by closed-door meetings

and tacit agreements among leaders. Such practices led to thewidely held

perception of asean as an elitist and exclusive organization.

kelly 2012, 267

However, despite discussions about greater inclusiveness, and experiments

with state decentralisation (Ruland 2012), over the intervening years, as a part

of a legitimationprocess, theAssociation’s governments havemaintained strict

controls over the form of civil society participation and advocacy. As Laura

Allison andMonique Taylor (2017, 24) conclude, ‘despite the rhetorical empha-

sis on participatory regionalism, it continues to be the case that regional civil

society organisations and non-state actors have limited capacity to influence

asean’. Kelly’s later work supports this. It cogently notes that, in the case of

the case of the asean Civil Society Conference (ascs—a participatory forum

held annually since 2005 to extend stakeholder input into government pol-

icy), ‘While civil society organizations coordinate this event in consultation

with governments, the latter have largely dictated who participates and how,

shutting down spaces for participants to contest specific policies or projects …

Government interventions in the acsc have seen representation expand but

the scope for contestation contract, delegitimating policy for those seeking to

advance alternatives’ (Kelly 2021, 443). As the concluding section of this paper

explains, this has strong parallels with the contemporary situation of hrds in

the region and asean governments’ engagement with the upr.

Accordingly, against this backdrop, the following analysis examines civil

society organisations’ views and experiences of governments’ compliancewith

their treaty obligations, thereby providing key insights into the contemporary

situation of civil society across the region. Having outlined the research con-

text, attention now turns to the study methodology.
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3 Methodology

The present study uses critical discourse analysis to examine the upr submis-

sions. This ‘is a type of discourse analytical research that primarily studies the

way social-power-abuse, dominance, and inequality are enacted, reproduced,

and resisted by text and talk in the social and political context’ (Van Dijk 2001,

352). There are two components to its application in this study: thematic anal-

ysis and framing. In addition to analysis of the upr submissions, the country

summaries in the second section of research findings also examine the (albeit

markedly limited) reference to hrds and civil society in asean governments’

reports to the upr. Framing here refers to the way that language is expressed.

Derived from thework of ErvingGoffman (1974, 27), discursive framing refers to

the language used by policy actors. It is concernedwith the intrinsicmeanings,

sentiments, emotions, messages, and criticality in relation to social and politi-

cal communication (Heine and Narrog 2015). It may explicitly or immanently

advance a particular understanding of a problem. In the case of discursive

framing, a key goal is to be critical and persuade other policy actors of the

existence of social issues. In contrast, collective action framing comes from

the literature on social movements and is concerned with advocacy of appro-

priate solutions to rights violations through activism in order to secure legal

and policy change (e.g., boycott, mass demonstrations, and civil disobedience)

(Pedriana 2006).

The principal data source is the most recent cycle UN Universal Periodic

Reviews in each of the ten Association of Southeast Asian Nations. It has two

components: csos’ upr submissions, and the asean Governments’ upr sub-

missions. These are described in detail below. First, it is germane to consider

the role and significance of civil society in the upr and how csos work with

the review process. The upr is not designed to be an elite process. Instead, it

provides the chance for each state to set out the actions that they have taken

to advance human rights. Crucially, it allows civil society organisations to pro-

vide formal written submissions. Since its introduction, asean civil society has

embraced theUN reviewprocesswith dozens of csos submitting their reports.

The cso submissions constitute a rich dataset that informs understanding of

the role of civil society as a political space for resisting oppression and promot-

ing rights.

Rather than rely on the stakeholders’ summary report compiled by the

ohchr, this study examines all cso submissions to the most recent cycle of

the upr for each of the ten asean countries. Many of the reports are joint

submissions co-authored by several csos. For example, the Cambodian ngo

Committee on the United Nations Convention on the Elimination of Discrim-
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ination Against women (cedaw) is a coalition of 37 Cambodian-based civil

society organizations and the Coalition of Malaysian ngos (comango) an

alliance of 52 csos. Typically, the joint upr submissions were longer. Some

were over 9,000 words. There are limited requirements regarding the format

or specification of the cso submissions. To a significant degree, they consti-

tute ‘free text’. This preserves csos’ criticality. The corpus of reports submitted

by each country under the five-yearly rolling upr cycle overseen by the ohchr

are examined. In each case, these aremade up of international and indigenous

(country-based) csos.

Having outlined the study methodology, attention now turns to the study

findings. These are organised in two parts. The first, region-wide analysis, has

three sub-sections. First, initial attention centres on the thematic analysis and

the different rights issues reported in csos’ last-cycle upr submissions. Sec-

ond, this is followed by analysis of csos’ discursive framing—or use of lan-

guagewith reference to their evocationsof meanings, sentiments andemotions

in their upr submissions. Finally, there is collective action framing. Part Two

of the findings then explores developments in each of the case study coun-

tries.

4 Region-Wide Analysis

4.1 csos’ Reporting of Human Rights Issues

The deteriorating situation across the asean region is confirmed by the fact

that repressive legislation (generic references) is the first-ranked pathology, as

reflected in Table 2.

For example, as onecsocomplained, ‘repressive legislation fuels [the] crack-

down on civil society … Extensive domestic legislation that prohibits the

“abuse” of rights that infringe on “state interests and policies” also enables

authorities to imprison hrds’ (International Federation for Human Rights

and Vietnam Committee on Human Rights 2018, 3). Violence, threats, torture,

and murder were the second-ranked pathology and are typified by ‘Defend-

ers are regularly attacked for peaceful expression of opinion, and the sphere

of human rights protection work has grown steadily more dangerous in Viet-

nam’ (Front Line Defenders Vietnam 2019, 2) and the ‘human rights situation

remains deeply concerning, human rights defenders faced significant threats

to their safety and security. In one of the most serious cases, political activist

[… name] was abducted, tortured and found dead … six other activists were

detained and tortured in police custody’ (Arus Pelangi, Kontras, National Legal

Aid Reform Consortium Indonesia 2019, 5).
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table 2 Thematic analysis—human rights issues affecting hrds in csos’ upr submissions in asean

countries 2017–2021a

Rights issue affecting hrds Legal basis of rights violation Ranking

Repressive legislation uhdr (Art. 2) Everyone is entitled to all the rights and

freedoms set forth in this Declaration. iccpr (Art. 2)

1

Violence, threats, torture

and murder

udhr (Art. 3) Everyone has the right to life, liberty and

the security of person. iccpr (Art. 9.)

2

Freedom of association udhr (Art. 20) Everyone has the right to freedom of

peaceful assembly and association. iccpr (Art. 22).

3

Freedom of expression /

Censorship

udhr (Art. 19) Everyone has the right to freedom of

opinion and expression iccpr (Art. 19).

4

Authorities’ maladministra-

tion of justice (false arrest,

judicial harassment and

arbitrary detention)

iccpr Article 14: All persons shall be equal before the

courts … everyone shall be entitled to a fair and public

hearing …

5

Failure to address past upr

recommendations on hrds

udhr (Art. 2), iccpr (Art. 2). 6

Impunity for offenders /

need for greater police inves-

tigation and protection

uhdr (Art. 2) Everyone is entitled to all the rights and

freedoms set forth in this Declaration. iccpr (Arts. 2,

14)

7

State surveillance iccpr (Art. 17) No one shall be subjected to arbitrary

or unlawful interference with his (sic) privacy, family,

home or correspondence …

8

Abduction / enforced Disap-

pearance

International Convention for the Protection of All Per-

sons from Enforced Disappearance.

9

a Issues that are not necessarily concernedwith discrete human rights violations based onbreachof a single

treaty article, but thematic rights-oriented pathologies that limit civil society freedoms.

the data is from united nations human rights office of the high commissioner (2023).

Violations of freedomof association is the third-rankedpathology. For exam-

ple, ‘the right to freedomof association is significantly restricted inVietnam.All

associative activity is controlled by the Communist Party of Vietnam and the

Vietnamese Fatherland Front (vff), an umbrella of mass organizations that

has a constitutional mandate to oversee the implementation of cpv policies at

the grassroots level … The right to freedom of peaceful assembly is severely

restricted. Police and plainclothes security agents have routinely repressed

peaceful demonstrations’ (International Federation for Human Rights and

Vietnam Committee on Human Rights 2019, 7). It is followed by breaches of
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the right to freedom of expression (including censorship). The latter strand of

the upr discourse is typified by this example, ‘this case [government prosecu-

tion of hrd] is emblematic of how the Bruneian government manipulates the

Sedition Act, a speech restrictive legislation, to impede freedom of expression

and quash dissent’ (Human Rights Foundation Center for Law and Democracy

Brunei 2017, 2).

Authorities’ maladministration of justice (false arrest, judicial harassment,

and arbitrary detention) is the fifth-ranked pathology. For example, ‘Human

rights defenders active in land disputes frequently face violence, judicial

harassment, and other forms of targeted actions intended to halt and punish

their activism. Land rights activists regularly face trumped-up criminal charges

or high-value civil lawsuits aimed at intimidating and silencing them, partic-

ularly where local authorities or politically connected economic actors are

involved in land disputes’ (Forum Asia 2019, 4).

Failure to address past upr recommendations on hrds is the sixth-ranked

issue. For example, ‘During the second upr of the Lao pdr, the government

accepted … recommendations on freedom of opinion and expression … Since

2015, the situation concerning the right to freedom of opinion and expres-

sion has worsened’ (Lao Movement for Human Rights 2019, 5). A further key

issue in the corpus is impunity for those who offend against hrds’ need for

greater police investigation and protection. For example, ‘Myanmar’s culture of

impunity and the military’s continued dominant role in politics … Unlike the

hrds, activists and journalistsmentioned above, these state andnon-state per-

petrators face no legal action’ (rwWelfare Society and Rohingya Youth Associ-

ation 2021, 7). Amongst the remaining issues are state surveillance, for exam-

ple ‘human rights defenders in the country [are] still subjected to a range of

attacks and abuses by state and non-state actors. They include serious human

rights violations including the harassment and imprisonment of human rights

defenders for their exercise of civil and political rights … surveillance and

legislative and judicial harassment’ (Front Line Defenders Thailand 2021, 4).

Abduction / enforced disappearance is a further rights pathology across the

region. For example, ‘Nine pro-democracy activists in exile in neighbouring

countries have been abducted or subjected to suspected enforced disappear-

ances, including by unidentified perpetrators, apparently linked to their public

commentary on authorities and the monarchy’ (Amnesty International Thai-

land 2021, 5).

4.2 csos’ Discursive Framing of the Rights Situation of hrds

The discursive frames fall into two categories: normative and experiential. The

former is concerned with establishing or upholding norms (or ideal princi-
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table 3 Discursive framing of constraints issues in csos’ upr submissions: asean coun-

tries 2017–2021

Frame category Discursive frame Ranking

Normative Accountability / criticality of government 1

Independence from government control 2

Fairness / rule of law 3

hrds and promotion of peace 4

Experiential hrds’ fear / terror / reprisals 5

Criminalization of hrds 6

hrds’ vulnerability / need for Protection 7

Suffering of hrds 8

ples) and values. The latter illuminateshrds’ subjective, lived experiences. The

first-ranked discursive frame in the cso corpus is accountability / criticality

of government, as shown in Table 3. For example, ‘Thailand has faced years of

political disputation … an interim constitution that allowed the ncpo chair-

man General Prayuth Chan-ocha, in his concurrent position as Prime Minis-

ter, to wield absolute power to arbitrarily restrict peaceful political activities

and the exercise of other human rights without oversight or accountability’

(Civicus—Thailand 2021, 4).

Independence from government control was the second-ranked frame. This

strand of the discourse is typified by ‘the government has intensified its

onslaught on Cambodia’s political opposition, civil society, and independent

media, with the aim of dismantling, silencing, and exiling them in the lead-

up to the general election’ (Human Rights Watch 2021a, 5). Other normative

frames include: Fairness / rule of law, for example ‘ensuring that human rights

violations, including those committed by Indonesian security forces, are inves-

tigated and that those deemed responsible are prosecuted in a fair, prompt and

impartial manner’ (Civicus and Legal Aid Institute for the Press 2017, 8); and

hrds and promotion of peace, such as ‘the government has continued to pros-

ecute human rights defenders and critics for organizing peaceful meetings and

criticizing authorities’ (Amnesty International 2021a, 5).

hrds’ fear and terror over reprisals is foremost amongst the experiential

frames and was the third-ranked discursive frame overall. For example, ‘The

climate of fear amongmembers of civil society in the Lao pdr since the disap-

pearance of civil society leader Sombath Somphone [it …] has allowed the gov-

ernment to successfully isolate Lao civil society from its regional counterparts’
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(International Federation for Human Rights and Lao Movement for Human

Rights 2020, 4). Criminalization of hrds was fourth-ranked. For example, ‘The

Peaceful Assembly and Peaceful Protest Law (pappl) and the Telecommuni-

cations Law have been utilised in order to criminalise protest and freedom of

association’ (All Arakan Students Youth and Congress 2021, 7). Amongst the

remaining frames is hrds’ vulnerability / need for protection and the suffer-

ing of hrds. For example, ‘the Cybercrime Prevention Act …makes journalists

and human rights defenders particularly vulnerable to be punished for critical

statements under this law’ (Aktionsbündnis Menschenrechte—Philippinen

2017, 4) and ‘csos have also documented the torture and ill-treatment of hrds

while locked up in Vietnam’s secretive network of prisons and detention cen-

tres.This includes prolongedperiods of incommunicadodetention and solitary

confinement; the infliction of severe physical pain and suffering; and the with-

holding of medical treatment’ (Civicus 2019, 8).

The significance of this analysis of experiential framing lies in revealing the

human dimension of state repression of hrds. It gives insight into felt emo-

tions, anxieties and personal costs attached to their rights advocacy—factors

that can inform their self-care and coping strategies. It also provides trans-

ferrable lessons for practice on the ground and the types of support needed

by hrds.

4.3 csos’ Collective Action Framing to Address the Contemporary

Rights Situation of hrds

As noted, collective action framing comes from the literature on social move-

ments and is concerned with advocacy of solutions to issues such as rights

violations through activism to secure legal and policy change. It aligns with

what Charles Tilly refers to as repertoires of contention (Tilly 2002). The first-

ranked collective action frame is csos’ advocacy of legal reforms, as shown in

Table 4. For example, ‘In the 2015 upr, Myanmar supported eight recommen-

dations regarding the freedom of expression and calling for the legal reform.

However, Myanmar has not seen any amendment of problematic legal provi-

sions of the laws is in line with international human rights standards’ (Athan

2021, 6). The second-ranked frame in the corpus is imploring people to act to

ensure the release of hrd detainees (e.g., ‘Immediately release hrds detained

or imprisoned in connection with their peaceful defence of the rights of oth-

ers’ (fidh (International Federation for Human Rights) and the Cambodian

League for the Promotion and Defense of Human Rights (licadho) 2018, 4).

Amongst the remaining frameswere generic calls for civil society campaign-

ing / advocacy of hrds. For example, ‘improve respect and protection for

human rights within Indonesia through advocacy, investigations, campaigns,
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table 4 Collective action framing in csos’ upr submissions: asean countries 2017–2021

Frame Ranking

csos’ advocacy of legal reforms 1

Imploring people to act to ensure release of hrd detainees 2

Generic calls for civil society campaigning / advocacy of hrds 3

Specific calls to protest/ mobilise for hrd rights 4

Calls to press government for receptiveness, negotiation and dialogue on hrd rights 5

Calls for solidarity to support hrds 6

and lobbying activities’ (Commission for the Disappeared and Victims of Vio-

lence (KontraS) and Democracy Education Association 2017, 1), and ‘advocate

for the respect of human rights in Malaysia … especially the right to trial, free-

dom from abuse of police powers and law enforcement agencies; freedom of

expression and information …’ (Suara Rakyat Malaysia 2018, 6); and calls for

civil protest andmobilisation. For example, ‘Reform laws to protect the right to

protest’ (Free Expression Myanmar 2021, 6). These were followed by the need

for greater government negotiation and dialogue with civil society (e.g., ‘The

authorities use bureaucratic procedures to disrupt csos’ work, trainings and

prevent public discussions / dialogues on critical human rights issues’ (Access

to Justice Initiative and Association of Human Rights Defenders and Promot-

ers 2021, 9), and calls for solidarity to support hrds sixth-ranked, such as

‘strengthen solidarity and a collective voice among Asian civil society engaged

in democracy [and] human rights …’ (Civicus and Asia Democracy Network

2021, 3).

The significance of this analysis of collective action framing llies in revealing

csos’ prioritisation and envisioning of collective action approaches to address-

ing the rights pathologies faced by hrds shaped by the prevailing political

opportunity structures across asean states. Having summarised csos’ upr

discourse at an aggregate, region-wide level, attention now turns to their per-

spectives on the situation of hrds in each asean country.

5 The Situation of hrds in asean Countries

5.1 Brunei Darussalam

Brunei has distinctive characteristics. It is ‘an absolute monarchy … [and]

a typical example of a rentier state through both patronage and coercion’
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(Mukoyama 2020, 232). Hitherto it was ‘the only asean country without gen-

eral elections, an organizedopposition, or an independent civil society’ (Müller

2017, 111). In its submission to the upr, the Government said that it ‘contin-

ues to promote and protect human rights in the country, through an inter-

agency consultativemechanism in cooperationwith various ngos as partners.

This includes the formulation of legislation and implementation of relevant

programmes’ (Government of Brunei Darussalam 2019, para 36). Yet the cso

discourse contradicts this by highlighting a broad range of treaty violations

faced by hrds. Notably, ‘Limitations on the right to freedom of information,

opinion and expression’ (Statelessness Network Asia Pacific 2019, para 25). As

the United States Department of State, Bureau of Democracy, Human Rights

and Labor (2020a, 1) complained, ‘Neither domestic nor international human

rights groups c[an] operate freely due to government restrictions. No regis-

tered civil society organizations deal directly with human rights, mostly due to

self-censorship’. A core trope is that Brunei is yet to ratify the iccpr and Inter-

national Covenant on Economic, Social and Cultural Rights (icescr). In April

2019 the government introduced a revised Penal Code with the death penalty

for some offences. The UN Human RightsWorking Group condemned the fact

that ‘the penal code marked a serious setback for human rights’. It added that

it remained ‘concerned about restrictions on freedom of expression, associa-

tion and peaceful assembly, and on political participation’ (UN Human Rights

Council 2019a, 11).

5.2 Cambodia

The rights situation in today’s Cambodia is a troubling one. Caroline Hughes’

account explains its origins. Specifically, how the UN, the World Bank, and

major donor countries have accommodated a neo-liberal doctrine of global

governance at considerable cost to the national sovereignty of countries like

Cambodia. The comparative success of the Cambodian People’s Party (cpp),

in power since the 1980s, is to a significant degree due to ‘the Party’s politico-

military network making all the correct rhetorical responses to the interna-

tional community, and then building the state to ensure its own dominance.

In turn, the state’s legitimacy deficit leads to greater dependence upon those

who clearly control the power and the money, namely the donor community’

(Hughes 2009, 84).

In its upr report, theGovernmentof theKingdomof Cambodia said, ‘human

rights defenders, and civil society actors as well as other individuals are equal

before the law, protected by the law, and responsible before the law altogether.

Freedomof expression or freedomof expression in profession are not offences’

(Government of the Kingdom of Cambodia 2019, 12). However, UN and cso

Downloaded from Brill.com 01/12/2024 11:57:59AM
via Open Access. This is an open access article distributed under the terms

of the CC BY 4.0 license.
https://creativecommons.org/licenses/by/4.0/

https://creativecommons.org/licenses/by/4.0/


civil society perspectives on rights and freedoms 207

European Journal of East Asian Studies 22 (2023) 193–228

discourse refute this. One cso referred to how ‘The climate of violence and

insecurity for trade unionists and other human rights defenders has been rein-

forced by the absence of effective investigations and judgments against guilty

parties creating a situation of impunity, which is extremely damaging to the

exercise of fundamental rights in Cambodia’ (ituc 2017, 5). Accordingly, in its

2019 report, the UNHuman RightsWorking Group recommended that the gov-

ernment ‘create conditions conducive to free political debate and competition

with a view to rebuilding a democracy in which the media and civil society,

includinghuman rights defenders, can freely carry out theirworkwithout inter-

ference or hindrance’ (UN Human Rights Council 2019b, 17). Yet, as one cso

noted, ‘The authorities’ misuse of the judicial system to silence human rights

defenders and critical voices has increased, while the security forces continued

to harass and intimidate civil society members and hrds. hrds faced threats,

physical attacks, arrest, judicial harassment and arbitrary detention … Intim-

idation, judicial harassment and heavy surveillance [have] caused several to

leave the country in fear for their safety’ (Front Line Defenders Cambodia 2019,

2).

The upr discourse also highlighted how recommendations from the first

and second cycle remain to be properly implemented. These include tack-

ling illegal land evictions, especially those against indigenous people. As this

cso explained, ‘Indigenous Peoples in Cambodia continuously face land evic-

tions…600,000people have been forcibly evicted from their homes. Protesting

land grabs has proven deadly … a culture of intimidation against human rights

defenders, and Indigenous Peoples seeking recognition of their land rights’

(Cultural Survival 2017, 2). The cso discourse charts a further deterioration

in the rights situation over the past two years. For example, ‘During the year

[2020–2021] … Cambodian authorities used the repressive Law on Associa-

tions and ngos (lango) to designate as illegal groups human rights defenders

exposing practices that caused environmental degradation’ (Amnesty Interna-

tional 2021a, 36). Moreover, ‘PrimeMinister Hun Sen… [has] used the Covid-19

pandemic as a pretext to further tighten his grip on power’ (Human Rights

Watch 2021b, 128).

5.3 Indonesia

Writingover adecade agoVerenaBeittinger-Leeobserved, ‘thepost-Suharto era

yielded a proliferation of csos, but illiberal, uncivil forces within Indonesia’s

civil society have thrived’ (Beittinger-Lee 2009, 210). More recently, Haryanto’s

(2020) analysis highlights how some csos elect to ‘boundary hop’ and use

direct strategies to enter the state field to secure an insider position to pro-

mote rights and effect change. However, the majority of csos remain outside
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the state arena and are concerned with service delivery. Yet, as the follow-

ing reveals, all csos are potentially subject to government repression. Despite

this, through dissembling, the government seeks to a give different impression

to external audiences. For example, in its report to the upr it referred to its

‘continued commitment to inclusive process and multi-stakeholders partner-

ship, national human rights institutions, civil society organizations and other

stakeholders’ (Government of Indonesia 2017, 3). This, it claimed, evidenced a

‘robust commitment to strengthened partnership with civil society’. The UN

and cso discourse contradict this. For example, one cso complained that

‘Human rights defenders and activists, meanwhile, continue to face serious

threats such as torture, murder, enforced disappearance, and other abuse. In

the last four years, most of the human rights defenders working on land rights,

anti-corruption, legal aid, and on advocating human rights policy have faced

abuse. It is the State apparatus and law enforcement agencies that havemostly

conducted assaults and threats against right defenders’ (Asian Legal Resource

Centre 2017, 2).

In response to such concerns, in its review the UN Human Rights Coun-

cil (2017, 16) called on the government to ‘Adopt legislative measures to pre-

vent and combat intimidation, repression or violence against human rights

defenders’. The cso discourse reveals little progress and highlights an ethnic

dimension to the rights violations of hrds. For example, onenoted an ‘increase

in attempts to criminalize, intimidate or even physically attack human rights

defenders …The threats and physical offenses against hrds are closely related

to the Indonesian government’s conservative security-based approach … The

high number of cases indicates an increasingly shrinking democratic space in

West Papua … [hrds] have to work in an all-pervasive atmosphere of fear and

are subject to repressive actions’ (International Coalition for Papua 2017, 9).

The upr discourse also highlights a gendered dimension. For example, ‘Acts

of Discrimination against women are not only experienced during demonstra-

tions, but in particular also against female human rights defenders providing

assistance to victims of human rights abuses and political activists who were

facing criminal charges for peaceful political activity … The vulnerability of

female human rights defenders has not been widely discussed in Indonesia …

they face abigger risk of intimidation andphysical violence than theirmale col-

leagues’ (Coalition for Enforcement of Law and Human Rights 2017, 9). More

recently the cso discourse reveals increased state repression of hrds. As one

noted, ‘The right to freedom of expression was curtailed with the issuance of

a directive by the National Police criminalizing criticism of the government’s

response to the pandemic. An increasing number of people were imprisoned

solely for expressing their opinions or organizing peaceful protests. Unidenti-
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fied parties digitally intimidated … human rights defenders … trying to silence

their critical voices …’ (Amnesty International 2021b, 86).

5.4 Lao pdr

Writing almost a decade ago, Belloni’s prescient account highlighted ‘that

human rights issueswill soon emerge on the domestic agenda, and local organ-

isations may become protagonist in advancing them… perhaps even playing a

countervailing role in relation to the government. Needless to say, this expec-

tation, which is common among international actors, clashes with the govern-

ment’s view that local organisations should only assist the government in its

duty of poverty alleviation’ (Belloni 2014, 362). This clash has indeed played

out over the last few years. Government rhetoric has continued to talk of civil

society freedoms. For example, in its report to the upr, it said, ‘The Govern-

ment considers the associations and foundations, as well as civil society orga-

nizations of both domestic and from abroad as important contributors to the

national building and development. The Government has laid out the policy,

improved and adopted a number of legislations with an aim to better facilitate

the approval processes of registration and activities of Lao associations.’ (Gov-

ernment of the People’s Democratic Republic of Lao 2019, para 24)

In contrast, the present analysis reveals increasing government repression

of csos’ political, rights-oriented work. For example, the UN Working Group

has expressed its ‘concern about the detention and enforced disappearance of

human rights defenders’ (UNHumanRights Council 2020, 7). It has demanded

that the government ‘AmendDecreeNo. 238… to align it with the international

human rights obligations and commitments of the Lao People’s Democratic

Republic, including by eliminating burdensome registration requirements [on

csos]; arbitrary curtailment of activities and finances of associations; crimi-

nalization of unregistered associations and the Government’s harassment of

their members; and the ability to arbitrarily dissolve non-profit associations,

without the right of appeal’ (UN Human Rights Council 2020, 17). A key trope

in the cso discourse is increasing violence against hrds. As one observed, ‘we

regret that our colleague Lao civil society leader [… name] remains missing.

The Lao pdr government has made no progress in determining his fate and

whereabouts and has instead embarked on a smear campaign against him and

his family. In the meantime, the number of cases of enforced disappearances

in the country has increased …’ (Lao Movement for Human Rights 2019, 4).

The cso upr discourse also repeatedly highlights the government’s failure to

address previous upr recommendations on hrds and civil society freedoms.

For example, one complained ‘during the 2nd upr cycle, the Government of

Lao pdr received 33 recommendations relating to civic space … [since then
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it …] has partially implemented only three recommendations and not imple-

mented 30 others. While the government has persistently failed to address

unwarranted restrictions on civic space … and the protection of human rights

defenders’ (Civicus, Manushya Foundation and Forum Asia 2019, 14).

The upr discourse also alludes to the specific restrictions facing indigenous

peoples. For example, ‘access to effective remedy for communities affected by

development projects and investments is further restricted because of shrink-

ing civil society space in Lao pdr.… those who advocate for rights of affected

communities or raise awareness of human rights violations risk being arrested

or even being forcedly disappeared’ (Manushya Foundation and Asia Indige-

nous Peoples Pact 2019, 7). Over the past two years other observers point to a

further deterioration in the human rights situation in the country: ‘Significant

human rights issues include: arbitrary detention; political prisoners; serious

restrictions on free expression … the rights of peaceful assembly and freedom

of association, … police and security forces committed human rights abuses

with impunity’ (United States Department of State 2020a, 1).

5.5 Malaysia

Writing back in 2009, Meredith Weiss said, ‘Civil society in Malaysia is a rel-

atively small, closely knit sphere, so it might be too much to expect those

still on the outside to critique their long-time friend … And yet that is exactly

what they must do, if activists within civil society are to continue to help

nudge the Malaysian polity toward ever-greater political inclusiveness, open-

ness, and innovation’ (Weiss 2009, 741). More than a decade on, some civil

society organisations have become more critical and rejected the passive wel-

fare service delivery role envisaged for them by the state. Yet because their

human rights advocacy directly challenges the ruling elite, the government is

taking increasing measures to repress them through strict new laws, judicial

and police harassment, and authorities’ use of violence with impunity.

However, the rhetoric in the government’s upr report seeks to conceal this

fromexternal audiences. For example, ‘TheGovernment launched theNational

Human Rights Action Plan in March 2018 with the aim to … cultivate a strong

culture of human rights in the country … [and] To provide guidelines for

government officials, ngos, professional bodies, academia and civil society

in carrying out their responsibilities to ensure human rights are safeguarded’

(Government of Malaysia 2018, 18). In contrast, the cso discourse raises multi-

ple concerns and refers to a raft of violations against hrds. One complained,

‘defenders of the human rights of indigenous peoples have also faced intim-

idation and obstruction in access by those in authority or control, especially

when indigenous peoples live in indigenous land reserves, forest reserves, or
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land over which a logging or other concession has been granted to a commer-

cial enterprise’ (Bar Council Malaysia 2018, 1). Furthermore, the cso discourse

highlights a strong gender dimension to violations against hrds. For example,

‘Patriarchal interpretations of Islamic laws and public policies continue to be

enforced, which block progressive legislative amendments aimed at upholding

the rights of women and minorities. Attacks against human rights defenders,

especially women human rights defenders, are often framed within a purport-

edly religious perspective’ (Cultural Survival 2017, 3). csos also point to how

‘lgbt human rights defenders … face multiple forms of reprisals, discrimina-

tion and violence’ (Coalition for sogiesc Human Rights in Malaysia 2018, 5).

Reflecting the prevailing rights issues, the UN Human Rights Working Group

called on the government to ‘Sign and ratify the iccpr, bring its national law…

into conformity with international human rights law and refrain from judi-

cial and administrative harassment of journalists and human rights defenders’

(Coalition for sogiesc Human Rights in Malaysia 2018, 5).

The cso rights discourse charts how the human rights situation has deterio-

rated further following the collapse of Malaysia’s nascent reformmovement in

March 2020 under the Pakatan Harapan coalition government. The successor

administration led by Muhyiddin Yassin has clamped down on hrds. As one

cso reported, ‘Freedomof expression came under attack immediately after the

change in government, when authorities opened a sedition investigation into

[named] activist … for organizing a protest against the method by which the

new government came to power. Since then, authorities have opened investi-

gations intonumerous activists…Thepolice opened 262 investigations into the

spread of “false and seditious news” as of May 11 [2020], and 264 investigations

into “false news” on Covid-19’ (Human RightsWatch 2021b, 429).

5.6 Myanmar

Adecade ago, therewere hopes of a democratic future inMyanmar. AsMichael

Lidauer (2012, 87) points out, ‘An undercurrent of the government-led tran-

sition process from an authoritarian to a formally more democratic regime

was the development of a politically-oriented civil society …’ For their part, in

March 2018, the UN Special Rapporteur on Myanmar (2018, 1) reported that

‘while the historic election of a civilian government for Myanmar promised

a new era of openness, transparency and the expansion of democratic space,

the rapporteur has only seen that space shrink, with journalists and members

of civil society placed in an increasingly perilous position’. For its part, under

the heading ‘Protection and promotion of human rights’, the government’s upr

submission claimed ‘a National Human Rights Mechanism is being developed

to protect and promote human rights and to implement the recommendations
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of the Universal Periodic Review’. It also tried to explain the increasing regula-

tion of the civil space in terms of protecting hrds: ‘Regarding the protection

of those holding peaceful assemblies or peaceful processions, the police shall

take necessary protective and safeguarding measures … to keep those persons

safe from danger in accordance with Section 13 of the 2016 Peaceful Assembly

and Peaceful Procession Law’ (Government of Myanmar 2020, 15).

All hopes for a thoroughgoing democratic transitionwere finally swept away

following themilitary coup of February 2021. In itswake the rights situation has

deteriorated. As one cso noted, ‘Rights of lgbti persons are furthermore vio-

lated in the legal and justice sector. Transgender and gender-queer persons are

especially subjected to unrestrained policing, arbitrary arrests and detentions’

(Civil Authorize Negotiate Organization 2021, 2). Another observed that ‘Perse-

cution of human rights defenders continued around the country. Authorities

[have] imposed arbitrary restrictions on the rights to freedom of expression,

association and peaceful assembly’ (Amnesty International 2021b, 257).

Whilst in 2021 China vetoed a draft UN Security Council condemnation of

the coup d’état, the UN has been highly critical of widespread human rights

violations. At the end of 2021, the UN High Commissioner for Human Rights

said: ‘We are appalled by the alarming escalation of grave human rights abuses

in Myanmar. In the last week alone, security forces have killed and burned

to death 11 people—among them five minors—and rammed vehicles into

protesters exercising their fundamental right to peaceful assembly’ (UN Office

for the High Commissioner for Human Rights 2021, 1).

5.7 The Philippines

Over the years democracy has struggled in the Philippines due to oligarchic

politics, the dominance of established political elites, corruption, and military

coups. As Jasmin Lorch notes ‘Since the 1990s, csos have sought to strengthen

the state and thedemocratic system…civil society actors haveusually achieved

relatively autonomous ‘agency’ in individual policy fields only by allowing

themselves to become co-opted by some of precisely those traditional and/or

populist elites whose influence they have sought to curb’ (Lorch 2017, 184). In

its upr report, the Government of the Philippines asserted that: it ‘affirms the

universality, indivisibility, interdependence, and interrelatedness of all human

rights…This administration shall implement a rights-based approach to devel-

opment and governance’. As part of this commitment, it also promised ‘To

uphold freedom of expression’ (Government of the Philippines 2017, 18). How-

ever, the cso and UN discourse presents a different assessment. Under the

heading ‘Killings of Human Rights Defenders’ one observed, ‘During its 2012

upr the Philippines accepted a recommendation to take all necessary mea-
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sures to provide adequate protection to journalists and human rights defend-

ers. However, for these groups, the Philippines remains one of deadliest places

worldwide. Since the Philippines’ last upr in May 2012, at least 147 hrds have

been killed in 123 separate incidents’ (amp 2017, 3). The upr discourse reveals

manifold rights pathologies. For example, one cso observed that ‘the military

engages in torture of civil society activists and alleged insurgents in its custody’

(Human Rights Watch 2017, 5), whilst another noted that ‘Extrajudicial killing

of Human Rights Defenders … [a named hrd] was shot at close range by a

lone gunman on September 17, 2016, while he was on his way home… he [had]

organized Persons with Disabilities in Talisay to campaign for social protec-

tion and social services for their sector … These killings have created a chilling

effect to all hrd, as they have become far less secure …’ (Philippine Alliance of

Human Rights Advocates 2017, 4). The cso and UN discourse also reveals how

the government variously uses the ‘war on drugs’, anti-terrorism policy and/or

the covid-19 pandemic as pretexts for further repressive government mea-

sures against hrds and civil society in general. For example, one cso noted,

‘Violations of the right to freedom of assembly occurred amid the covid-19

pandemic. In April, police violently dispersed residents of an urban poor com-

munity inQuezonCity peacefully demanding government aid’ (Amnesty Inter-

national 2021b, 293).

5.8 Singapore

In the early 2000s, elements in Singapore’s government began to advocate

‘active citizenship’ and public participation, such that civil society was re-

framedusing political buzzwords like ‘openness’ and ‘inclusiveness’. AsTerence

Lee explains, ‘the appropriation and propagation of such rhetoric remains by

and large gestural’ (T. Lee 2005, 133). This is because ‘Singapore is marked by a

very strong hegemonic state, which allows little room for independent activism

to flourish … This leaves little space for external policy advocacy’ (Ortmann

2012, 13S).

In its submission to the upr, the Government of Singapore sought to create

the impression of inclusive governance alluded to in the rhetoric of the early

2000s. It said, ‘the freedoms of peaceful assembly, association, and expression

are necessary to facilitate civic participation, democratic process, and increase

social cohesion and resilience’. Thedocument continues, ‘This is a constitution-

ally protected right in Singapore. Similar to the iccpr, Singapore recognises

limits to freedom of expression, consistent with international standards’ (Gov-

ernment of Singapore 2021, 14). However, the upr data refute this. In 2019,

after the sentencing of a hrd, the UN Special Rapporteur said, ‘We are con-

cerned that this is yet another conviction which targets the legitimate exercise
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of the right to freedom of expression and freedom of peaceful assembly in Sin-

gapore, and we urge the Government to reverse its tightening of civic space’

(UN Special Rapporteur on the Situation of Human Rights Defenders 2019, 1).

In a similar vein, another referred to how ‘The Administration of Justice Pro-

tection Act (ajpa) has been used to silence activists, human rights defenders,

and journalists… Singapore continues to criminally prosecute activists, human

rights defenders, and journalists for their online social and political activities

under anti-defamation laws’ (Access Now 2019, 2). Others highlighted govern-

ment failure to address early upr recommendations. As this cso observed, ‘At

its 2016 [upr] review, Singapore accepted recommendations to adopt legisla-

tive measures to permit the realization of peaceful demonstrations and pro-

mote freedom of expression … It has clearly not done so. Not only has the

government continued to use existing laws to imprison or fine those speaking

critically of the government, it has enacted new laws’ (Human Rights Watch

2021a, 4). The latter is typified by the Protection from Online Falsehoods and

Manipulation Act (pofma) that is being used to stifle government critics. In

addition, the government uses the Public Order Act to maintain tight control

on the right to peaceful assembly. Not least, by requiring a police permit for

any ‘cause-related’ gathering if it is held in a public place. In the face of these

developments the UN Working Group on Human Rights re-emphasised that

the government should ‘Ensure full respect for the rights to freedom of expres-

sion and freedom of association by taking measures to enhance the security of

civil society, journalists and human rights defenders’ (UNHumanRights Coun-

cil 2021, 8).

5.9 Thailand

Earlier work has outlined the distinctive nature of civil society in Thailand. As

Thorn Pitidol explains,

Civil society political objectives tended to be defined as the promotion

of collective virtues. This priority tends to eschew any recognition of the

importance of equality in political rights. This explainswhy a large part of

civil society … demands political leaders whomatch their vision of those

possessing appropriate “morality,” making them suitable to be the pro-

moters of the collective virtues that are seen as required for a virtuous

community … these discourses impose limits on the democratic poten-

tial of civil society … The power to define who has appropriate morality

and collective virtues tends to lie only with those in power in csos.

pitidol 2021, 520
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More recently, Janjira Sombatpoonsiri’s (2020, 333) analysis supports this as-

sessment. It notes that Thailand is ‘an extreme case whose historical roots of

authoritarianism, consolidated anti-system elites, protracted polarisation, and

extensive repression configure the unique development of authoritarian civil

society (acs) … the components and repertoires of acs have induced demo-

cratic collapse and subsequently autocratic surge in Thailand’.

However, the Government of Thailand’s upr report seeks to deflect such

talk of autocratic governance. Instead, it refers to its ‘comprehensive perspec-

tive on the promotion and protection of human rights …. [and how] The role

of academia, civil society, the private sector, volunteers, women and children

and others has been promoted’ (Government of Thailand 2021, 2). It continues,

‘The Government respects and protects freedomof opinion and expression’. As

the following analysis reveals, the cso upr discourse tells a different story. For

example, one cso referred to how:

The space for public discourse has shrunk. Human rights defenders are

judicially harassed. Some face over 50 trials each, hundreds of years’

imprisonment, and bail conditions that illegally prohibit fundamental

freedoms.They have beendetained incommunicado, in remote locations,

or under unhygienic prison conditions leading them to contract Covid-19.

They are also harassed online and off by the military and vigilantes.

Destination Justice 2021, 2

Others condemn government failure to address earlier upr recommendations.

As one noted, ‘At Thailand’s second upr, eight states asked Thailand to stop

intimidating and harassing human rights defenders. Nevertheless, activists and

protesters continue to face harassment and intimidation. Protesters, includ-

ing minors, have reported that they are under surveillance and that police

have visited and searched their schools and residences. Police have also con-

frontedprotesters to pressure them to remove socialmedia posts about thepro-

democracy movement’ (Article 19 2021, 4). Another complained about ongo-

ing violations, ‘In the previous upr cycle, Thailand received 9 recommenda-

tions on the protection of hrds, csos and journalists. The government has

thus far failed to effectively implement any of the received recommendations.

Crime reporting and strategic lawsuits against public participation (slapp)

are repeatedly used as a tool to suppress hrds and dissidents by authorities’

(Manushya Foundation 2021, 2).

According to the UN Secretary General’s Office (2016), Thailand is amongst

the tenmost dangerous countries for environmental defenders.This is reflected

in the cso discourse. For example, one noted that ‘more than 50 environmen-
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tal rights defenders have lost their lives in Thailand in the last 20 years. In some

cases, land rights defenders have been victims of enforced disappearances and

extrajudicial killings’ (Manushya Foundation and Sai Thong Rak Pah Network

2021, 2). The cso discourse also reveals how the covid-19 pandemic has com-

pounded the deteriorating situation. As one explained, ‘Thailand faced a seri-

ous human rights crisis in 2020. Prime Minister Gen. Prayut Chan-ocha’s gov-

ernment imposed restrictions on civil and political rights, particularly freedom

of expression, arbitrarily arrested democracy activists, engineered the dissolu-

tion of amajor opposition political party on politicallymotivated grounds, and

enforced a nationwide state of emergency, using the Covid-19 pandemic as a

pretext’ (HumanRightsWatch 2021b, 154). The combined impact of these rights

pathologies was captured by the UN who noted during 2020–2021 ‘human

rights defenders, including land rights, indigenous and community defenders,

as well as trade union, pro-democracy and student activists were subjected to

violent attacks, abduction, arbitrary detention, harassment and intimidation

by state officials, companies and unidentified perpetrators … [as well as …]

gender-specific attacks against women human rights defenders’ (UN Human

Rights Council 2019c, 4).

5.10 Vietnam

Over a decade ago Vietnam’s leaders were continuing to negotiate among

themselves the pace and scope of change. Observers noted that ‘political civil

society’ had been ‘decapitated and left without political influence after the

government crackdowns in 2007 and especially in 2010–early 2011. It was felt

that civil society, in particular ngos working as service providers, as well as

those civil organizations affiliated with the party/state, were acting to enhance

and support legitimacy and efficiency of the authoritarian regime’ (Thayer

2009a, 64; see also Thayer 2009b). Subsequently, for a number of years human

rights flat-lined. Latterly, they have declined markedly in the face of increased

state repression (Vásquez and McMahon 2020, 368). Despite this, as Jörg Wis-

chermann (2011, 386) explains, ‘the legitimacy of the authoritarian system

is increased through advancements in welfare delivery’. For this reason and

because of csos’ predominantly service-orientedwelfare role, the government

remains keen to associate itself with csos. Thus, in its last upr report to the

UN it said: ‘Citizens are entitled to the rights to freedom of expression, free-

dom of the press, freedom of association, assembly and demonstration…As of

2017, there are more than 68,125 associations in Viet Nam, including … ngos’

(Government of Vietnam2018, 10–11). However, the upr data reveal a deepmis-

trust between government and civil society and ongoing repression of ‘political

csos’, in other words, those that are rights advocates prepared to criticise the
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government. As one cso complained, ‘The government, under the one-party

rule of the Communist Party of Vietnam, tightened restrictions on freedom of

expression, association, peaceful assembly … Online dissidents faced routine

harassment and intimidation in 2020. Several were arrested and charged under

Vietnam’s penal code, which criminalizes speech critical of the government

or which promotes “reactionary” ideas. The government prosecuted numerous

dissidents throughout the year’ (Human RightsWatch 2021b, 743).

6 Conclusion

Drawing on the situated knowledge of csos’ upr discourse, this study offers a

pan-regional analysis of asean and the contemporary factors which constrain

or repress civil society. Contingent processes and local specificities of culture,

politics, and history notwithstanding, it shows that across the ten countries

there are key commonalities. Expressed in the early 2000s, the ‘people centred’

aspirations and hopes for a more democratic future have not been realised.

Instead, the current analysis reveals how asean is subject to a new wave of

authoritarian governance.Across the region, civil society is increasingly subject

to a shrinking civil space andhrds face a raft of human rights violations includ-

ing: repressive legislation; governments’ failure to address past upr recommen-

dations on hrds’ rights; authorities’ maladministration of justice (including

false arrest and arbitrary detention); and threats, violence, torture and mur-

der. The analysis also shows how hrds’ work is being curtailed by increasing

state restrictionson freedomof association andexpression.Themalaise is com-

pounded by impunity for offenders, corrupt practices by the authorities, and

(mis)use of covid-19 pandemic measures to repress the civil space.

The situation in each asean country is shaped by tensions between the

external transformative agenda of the UN and the legacy of local governance

and cultural traditions. The former transformative agenda is based on csos

working to safeguard freedom of speech, have fair elections, and uphold civil

society criticality and independence—as well as extend universal rights and

freedoms regardless of ethnicity, gender, faith, sexual orientation or political

views. In contrast, local governing practices and cultural norms mean asean

states largely envision csos as development and welfare service delivery

bodies—not political, rights-based advocacy entities. The past three-to-four

years in particular have seen a significant clampdown with asean govern-

ments exercising increasing control over associational life, managing or co-

opting some groups, and attempting tomarginalise others. Governments in the

region are clear that csos should not seek to limit the power of the state over
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society but instead towork along-side it in delivering social services. This effec-

tively means it is only this ‘cooperative’ service-oriented, apolitical variant of

civil society that is authorised to operate.

At this point it is germane to consider how the present findings relate to

social theory on civil society, human rights, and governance. Governments’ and

csos’ contrasting views on the nature and role of civil society in asean reflect

wider conceptual debates. While liberal theorists like De Tocqueville define

civil society as a strong, vibrant set of networks founded on associational life

that act as the watchdog of democracy, neo-Marxist scholars like Gramsci see

it as a site of hegemonic and counter-hegemonic struggle (Kumar 1993). Other

scholars, such as Habermas, define it as the ‘public sphere’ where private indi-

viduals transcend their ascribed identities and come together as a public and

form an interactive body of citizens engaged in a rational critical discourse

(Calhoun 1992). Thus, these liberal, ‘Western’ strands of thinking, notably the

DeTocquevillian view, generally regards civil society as inherently ‘political’; an

arenaof associational lifewherein, albeit indifferentways, csos generallywork

to uphold citizens’ rights and democracy (DeTocqueville 1835/1956). Thus, civil

society is a ‘sphere of solidarity’ to protect public interest (Alexander 1997, 120).

When the state tries to violate or undermine such values, civil societymobilises

to remind the state of its obligations. According to this perspective, civil society

is neither governed by the logic of acquiring state power (like political parties)

nor by the logic of maximising profit (aswith private enterprises followingmar-

ket forces).

Application of the foregoing conceptions of civil society to Southeast Asia

is not straightforward. It is historically contingent and shaped by factors such

as colonialism, ethnic relations, religion, ideology, and politics. As Lee Hock

Guan (2004, 3) explains, ‘Civil society forms in the post-independence period

were … radically shaped by the means and ways the European colonizers initi-

ated and instituted the social, cultural, economic, andpolitical transformations

of the indigenous societies. Generally, civil society in SoutheastAsia in the early

years of the post-colonial period remained depoliticized in varying degrees’.

Subsequently, in the 1950s and 1960s military-backed regimes in Burma, Thai-

land, and Indonesia suppressed civil society groups that were critical of, or

perceived as a threat to, the state. The rise of communism in Vietnam, Cam-

bodia, and Laos in the 1970s also curtailed the development of civil society.

Later, for a period, civil society groups again became active in Singapore, the

Philippines,Thailand, Indonesia, andMalaysia (notably students’movements).

In the 1980s and 1990s civil society activism achieved some democratic gains,

such as the defeat of the 1991–1992 attempted military coup d’état in Thai-

land.Whilst the early 2000s were characterised by hopes of further democratic
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advances, democratisation in Malaysia and Singapore was curtailed, in part

through governments’ use of the ‘Asian values’ argument. This asserts theWest-

ern democratic model is not suited to such societies. During this period the

military regime in Myanmar and the communist party in Vietnam used less

subtle means to keep democratising elements in check. Thus, by the time cov-

ered in this study (2017–2021), and repeating the patterns seen in Africa and

elsewhere (see Muchadenyika 2017 and Njoku 2021), the growth and cooper-

ation between state and civil society in asean states has largely centred on

a non-political notion of civil society complementing state welfare delivery,

development initiatives, and poverty reductionmeasures. Undoubtedly guided

by the overshadowing influence of China, asean states have become increas-

ingly nervous and intolerant of ‘political’ civil society and its concern with

rights advocacy and holding ruling elites to account. This has led to the current

entrenching of authoritarianism across asean, characterised by increasingly

severe government repression and the widespread rights violations faced by

hrds. As Garry Rodan notes, in consequence ‘the political space of civil soci-

ety has been in decline in some regimes, with authoritarian politics making

significant gains over the last decade or more’ (Rodan 2022, 54).

Furthermore, analysis of the asean governments’ upr discourse (as set out

in the country summaries above) shows how ruling elites appear to embrace

civil society engagement and the promotion of hrds’ rights in a way that seeks

to advance governments’ political legitimacy on the international stage. In con-

trast, csos’ upr discourse tells us this is manifestly untrue. Such state rhetoric

that ignores the widespread, serious ongoing rights violations of hrds and

repression of civil society is an example of performativity—or what Maarten

Hajer calls the ‘performative dimension of policy deliberation’ (Hajer 2005,

629). It means that the upr resonates with what Emily Hafner-Burton et al.

identify as mechanisms that offer: ‘opportunities for rights-violating govern-

ments to display low-cost legitimating commitments to world norms, leading

them to ratify human rights treatieswithout the capacity [or, politicalwill]… to

[subsequently] complywith the provisions’ (Hafner-Burton,Tsutsui andMeyer

2008, 138). In a similar vein, as Abram Chayes and Antonia Handler Chayes

(1993, 176) observe, in truth, such regimes often sign international treatieswith-

out the intent to comply. Rather, they ratify treaties like the iccpr in order

‘to appease a domestic or international constituency’. Moreover, as Hiro Kat-

sumata (2009, 619) concludes, ‘Observers of Southeast Asian affairs commonly

assume that the members of the Association of Southeast Asian Nations are

reluctant to pursue liberal agendas, and that their main concern is to resist

pressure fromWestern powers to improve their human rights practice … such

a conventional view is too simplistic. In the past, the Southeast Asian countries
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have voluntarily pursued liberal agendas [the adhr was introduced a decade

ago when Brunei held the chair of the Association], and their main concern

here is to be identified as advanced countries with legitimate international sta-

tus’ (Katsumata 2009, 619).When, throughmechanisms such as the upr, csos

have increasingly pressed human rights claims on governments in the region,

they have adopted increasingly repressive measures to counter the perceived

threat that this poses to state hegemony. As noted, this has been achieved by

new laws clamping down on hrds’ freedom of association and expression

(latterly under the pretext of countering terrorism and/or restricting social

gatherings in response to the covid-19 pandemic). This marks the latest chap-

ter in authoritarian governing practices across asean. It has been boosted by

the growing influence of China in the region and the powerful example of its

social contract whereby individual freedoms are swapped for seemingly polit-

ical stability and growing prosperity. In such circumstances csos might do

well to eschew the subordinating asean government model of civil society

based on complementing government welfare delivery. As John Dryzek (1996,

484) warns, activists from civil society must carefully weigh the pros and cons

of entering formal state structures: ‘A flourishing oppositional civil society is

the key to further democratization. If civil society is absorbed into the state

under the cooperation model, often involving co-option and repression and a

state-centric re-distribution of power, civil societywill be left too compromised

and depleted to remain an effective force for upholding rights and government

accountability’.

The upr has a number of shortcomings. Key reforms are needed to address

contemporary rights violations by ensuring the justiciability of upr recom-

mendations, the iccpr andDeclaration onHumanRights Defenders—both in

domestic courts and at the international level, via the International Criminal

Court (Cole 2015, 409). Despite this, civil society organisations should embrace

the upr because, in an increasingly hostile political context, their use of the

upr to expose and criticise rights breaches experienced by hrds is an invalu-

able and powerful mode of symbolic politics (Edelman 1964). Such civil soci-

ety criticality remains a key factor in seeking to safeguard citizenship rights

across the generations. As Eric Neumayer (2005, 931) explains, ‘improvement in

human rights is typicallymore likely themore democratic the country… [And]

ratification [of human rights treaties] is more beneficial the stronger a coun-

try’s civil society is’. This is why the increasing repression of civil society and

hrds across asean is such a threat. However, at this historical juncture, given

the breadth and seriousness of the rights pathologies revealed in this study, it

is difficult to foresee future improvements being recorded in the next round of

the upr.
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