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After just over two years of negotiations, the EU Environmental Crime Directive 2024/1203 was finally published in April
2024. The Directive considerably improves on the text of the previous EU Environmental Crime Directive of 2008, which
was introduced in the aftermath of the ECJ rulings on Environmental Crimes (2005) and Ship-Source Pollution (2007).
The 2008 Directive has been subject to considerable criticism, including for the fact that it lacks detailed rules on crimi-
nal penalties or more advanced mechanisms for interstate cooperation to combat transboundary environmental crimes.
In response, the 2024 Directive not only extends the number of environmental criminal offences in the EU Member
States, but it also introduces specific types and levels of criminal penalties and specific rules on interstate cooperation
in criminal matters. This article critically assesses to which extent the new EU rules improve the previous legal frame-
work for combatting environmental crimes. in particular with the expansion of criminal offences and the introduction of

specific criminal and non-criminal penalties.

I. Introductory Remarks

In December 2021, the European Commission published its

long-awaited proposal on the recast Environmental Crime

Directive (ECD)." This followed the consultation and evalua-

tion of the 2008 Environmental Crime Directive? (hereinafter

“2008 ECD") with several stakeholders from 2020 to 2021.

The Commission proposal aimed to strengthen the imple-

mentation of EU environmental law by further harmonising

environmental criminal law in several key areas, including
the following:

m Criminal offences which had not been envisaged by the
2008 ECD, such as, illegal timber trade, illegal surface
water extraction, illegal ship recycling, circumvention
of an operator’s obligation to conduct an environmental
impact assessment (EIA), and introduction or spread of
alien species;

m Specific types and levels of criminal penalties, including
minimum-maximum prison sentences applicable to in-
dividuals® and financial penalties applicable to individu-
als or corporations;*

m Inclusion of rules on police and judicial cooperation in
criminal matters in the context of transnational environ-
mental crime, including rules on prosecution and juris-
diction.

Therefore, the Commission aimed to adopt a more com-
prehensive and prescriptive approach to the harmonisation
of environmental criminal law in the EU, claiming — on the
basis of existing studies on the implementation of the 2008
ECD® - the measures currently in place in the EU Member
States to be insufficient to tackle environmental crime ef-
fectively.
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After the Commission’s proposal, the legislative process
(under the ordinary legislative procedure)® continued as
follows: the Council reached a general approach on the
Commission’s proposal at its meeting on 9 December
2022.7 In turn, the European Parliament defined its position
in April 2023.8 Trilogue negotiations started in May 2023,
and the negotiators reached an agreement on the text af-
ter the fourth trilogue meeting on 16 November 2023.° The
European Parliament (at first reading session) adopted a
legislative resolution on 27 February 2024 agreeing on the
text of the Directive (with 499 votes in favour, 100 against,
and 23 abstentions).’® The Council finally adopted the re-
cast ECD in March 2024 (by qualified majority voting with
25 delegations voting in favour of the new ECD while one
delegation (Germany) abstained). The Directive (herein-
after 2024 ECD) was published in the Official Journal of
30 April 2024." It replaces the 2008 ECD.?

With regard to the geographical scope of application, it
should be borne in mind, however, that Denmark and Ire-
land are not bound by the 2024 ECD due to their opt-out
arrangements in the Area of Freedom, Security and Jus-
tice (AFSJ)."® This means that Denmark and Ireland will
remain bound by the 2008 ECD, since their opt-outs do
not apply to any legislation adopted under the pre-Lisbon
first pillar.™*

It is also noteworthy that the offence in relation to ship-
source pollution, which had previously been included in a
2009 Directive,’® has now been incorporated in the 2024
ECD.'® As a consequence, the 2009 Directive on ship-source
pollution crimes is replaced by the 2024 ECD as well, again
with the exception of Denmark and Ireland.™



This article will examine key provisions of the 2024 ECD
(particularly the new provisions concerning criminal offenc-
es and penalties) and critically assess the extent to which it
may improve on the previous legal framework for combat-
ting environmental crimes in the European Union.

Il. Key Reforms under the 2024 Environmental Crime
Directive: the Expansion of Criminal Offences

Unlike the 2008 ECD, which contains a total of nine offenc-
es (including three pollution control offences,'® two waste
management offences,® three biodiversity offences,?® and
one atmospheric pollution management offence),?! the re-
cast 2024 ECD not only retains these offences (with some
modifications ranging from significant to modest)?? but in-
troduces 12 new offences.?® In addition, it introduces two
new qualified offences for acts comparable to ecocide,
largely thanks to the interventions of the European Parlia-
ment in the course of the ECD negotiations.?* This exten-
sion largely reflects new developments in EU environmental
law and policy, including new EU environmental legislation
which was in the process of being adopted whilst the recast
ECD was being negotiated.? Ultimately, this resulted in key
amendments to the text of the 2024 ECD itself. In this re-
gard, it should be noted that the 2008 ECD already provided
for the option of that Directive being amended, taking into
account new developments in EU environmental policy; yet
this option was never exercised and no amendments in ac-
cordance with the 2008 Directive were made.?®

Overall, the new Art. 3(2) ECD lists a total of 21 offences
dealing with a wide range of environmental policy concerns,
in particular:

= Pollution control (including mercury pollution);?’

Waste management;?8

Dangerous activities in installations;?°

Offshore installation pollution;3°

Pollution by radioactive substances;®"

Invasive species;??

Project execution/environmental impact assessment;3?
Waste shipment;®*

Ship-recycling;?®

Ship-source pollution;3¢

Operation of an installation;3”

Radioactive materials;*®

Placing on market of commodities/illegal timber trade;*°
Ozone depleting substances;*

Fluorinated greenhouse gases;*'

lllegal water abstraction;*?

Killing/possession of species;*

lllegal trade in species/CITES*,

Habitat deterioration.*®

The majority of these offences could be classified as “con-
crete endangerment offences” because they require that a
specified threshold of environmental harm be met.*¢ There
are also “abstract endangerment offences,” which do not
depend on a threshold of environmental harm being met.#’
Yet, despite the move to significantly expand the number
of offences, it could be criticised that the 2024 ECD might
have gone further and criminalised other activities with
significant environmental or health impacts, in particular il-
legal, unreported, and unregulated (IUU) fishing,*® fraud in
the EU carbon markets,* illegal trade in genetically modi-
fied organisms (GMOs) and their deliberate release into the
environment,® and the causing of forest fires®” — none of
which are covered as separate offences under the 2024
ECD.

As regards the definition of the offences in the 2024 ECD,
another significant reform relates to the non-inclusion of
amended versions of the two Annexes (A and B) of the 2008
ECD. Indeed, the 2008 ECD contains Appendix (A), listing 69
pieces of European Community (EC) environmental legisla-
tion which relate to the environmental offences defined in
that Directive, and Annex B, listing three pieces of legisla-
tion adopted in the context of Euratom.%? The fact that the
2008 ECD was adopted more than 15 years ago and consid-
ering the bulk of EU environmental legislation that has been
adopted in the meantime® made a simple update of the list
of EU environmental legislation in the two Annexes a less
attractive option to the European Commission.

Yet, the deletion of the Annexes has neither led to a sim-
plification of the criminal offences in the ECD nor to their
“disentangling” from various pieces of EU environmental
law legislative instruments.>* In fact, through footnotes,
cross-references, and sub-paragraphs, all of the 21 criminal
offences in the 2024 ECD remain closely linked to and de-
pendent on breaches of other pieces of EU environmental
law.>® This will result in a close interconnection between EU
criminal law and EU environmental law, as the EU proceeds
with its project of harmonising environmental criminal law.
This reflects the choice of the legal basis for the 2024 ECD
(Art. 83(2) TFEU). Art. 83(2) TFEU links the EU criminal-law
powers to the effective implementation of a Union policy.

I1l. Criminal and Non-Criminal Penalties

In line with the ECJ rulings on Environmental Crimes®® and
Ship-Source Pollution®’, the 2008 ECD does not contain
specific types and levels of criminal penalties. It only con-
tains general provisions on penalties applicable to natural
persons®® and legal persons,® requiring that penalties are
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“effective, proportionate and dissuasive.”®® Conversely,
as per the legal basis post-Lisbon enshrined in Art. 83(2)
TFEU, the 2024 ECD prescribes specific types and levels
of criminal penalties for both natural and legal persons.
Although there are significant improvements in the 2024
ECD relating to several other areas such as, for example,
jurisdiction,® crime prevention,®? public participation in
criminal proceedings,® limitation periods,®* the protection
of environmental defenders® and cooperation between
Member States and EU agencies,® this section will focus
on the level of penalties that apply to the criminal offences
in Arts. 3 (2) and (3) of the 2024 ECD.*”

1. Penalties for natural persons

The highest prison sentences for natural persons foreseen
in the 2024 ECD is under Art. 5(2) lit. a). It requires Mem-
ber States to introduce a maximum penalty of at least 10
years imprisonment “if [the offences] cause the death of
any person.” These offences relate primarily to pollution
control offences.®® The second highest criminal penalty for
natural persons envisaged in 2024 ECD is a maximum of at
least eight years imprisonment for the “ecocide” qualified
offences (Art. 5(2) lit. b)). Although this can be considered
a reasonably high minimum-maximum prison sentence for
offences comparable to “ecocide”,®® it arguably indicates
an anthropocentric direction of the 2024 ECD. Whereas the
qualified offences in Art. 3(3) take an eco-centric formula-
tion, the higher prison penalties envisaged in Art. 5(2) lit. a)
are dependent on the element “death of a person”. Yet, it is
arguable that as offences “comparable to ecocide”, these
qualified offences should entail prison sentences at least
as high as 10 years imprisonment as foreseen in Art. 5(2)
lit. @) of the 2024 ECD.

An additional concern are the applicable, much lower,
criminal penalties for natural persons for most biodiversity
offences’?; they are to be subject to a maximum term of
imprisonment of at least three years.”" This is regrettable,
as it signals a clear anthropocentric direction of the 2024
ECD. It is also inconsistent with various international instru-
ments (many of which are endorsed or ratified by the EU it-
self) recognising the seriousness and urgency of the global
biodiversity and climate crises.”? Lastly, we should consider
the fact that some of these biodiversity offences tend to be
committed in the context of criminal organisations.

2. Penalties for legal persons

Arguably the most significant provision concerning the li-
ability of legal persons is Art. 7(3) of the 2024 ECD.”® For
the majority of the criminal offences in the 2024 ECD’4 the
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following minimum levels of fines are applicable to legal
persons:
(i) 5 % of the total worldwide turnover of the legal person, ei-
ther in the business year preceding that in which the offence

was committed, or in the business year preceding that of the
decision to impose the fine,

or

(i) an amount corresponding to €40 000 000.

It is notable that the Commission’s 2021 ECD proposal did
not include the option of payment of a lump sum of fines for
legal persons and the only option available in that proposal
would have been for fines to be calculated on the basis of
a company’s worldwide turnover.”> The introduction of the
lump sum is likely because, in some Member States, fines
are not generally calculated on the basis of a company’s
total worldwide turnover or because the Council perceived
that calculating fines only on the basis of turnover would
entail particularly high (and potentially disproportionate)
fines. Although the minimum maximum €40 million lump
sum alternative fine is certainly high in absolute terms,’¢
some observers might regard this approach as the Coun-
cil's attempt to weaken the text concerning the liability of
legal persons as laid down in its November 2022 mandate
in the course of the negotiations.””

While the higher minimum-maximum penalties foreseen
in Art. 7(3) lit. a) apply to most offences listed in Art. 3(2)
of the 2024 ECD, in the case of five biodiversity and water
resource offences’® the minimum maximum penalties for
legal persons only need to be “3 % of the total worldwide
turnover of the legal person” or “an amount correspond-
ing to €24 000 000" (Art. 7(3) lit. b) i) and ii)). This again
illustrates the inappropriately low penalties for biodiversity
crimes in the 2024 ECD.

3. Alternative penalties

In line with the need for a “toolbox” approach for the effec-
tive enforcement of environmental law,”® the 2024 ECD rec-
ognises the need for further optional alternative penalties
beyond the prison sentences for natural persons listed in
Art. 5 or the financial penalties for legal persons listed in
Art. 7. These optional alternative criminal or non-criminal
penalties® include environmental restauration and com-
pensation for environmental damage,?' exclusion from ac-
cess to public funding,? withdrawal of permits,® and other
penalties which apply more specifically to legal persons
such as placing under judicial supervision® and judicial
winding-up.8 It should be noted that it was largely thanks to
the Council’s insistence in the course of the negotiations®
that these alternative sanctions — unlike the Commission’s



2021 ECD proposal®” — became optional rather than man-
datory penalties and that they may be of either a criminal
or non-criminal nature.®® This is a clear indication that the
Council acted to weaken the text of the recast ECD when
it comes to the available framework of penalties for envi-
ronmental offences — a point of considerable criticism by
some observers in the course of the negotiations.®°

IV. Conclusion

Whereas the 2008 ECD only had limited success in estab-
lishing a broad supranational framework for the harmonisa-
tion of environmental criminal law,’® the 2024 ECD adopts
a much more comprehensive and prescriptive approach.
It makes use of the extended criminal law powers under
Art. 83(2) TFEU post-Lisbon. As a consequence, unlike its
predecessor, the 2024 ECD is now firmly established as
an EU criminal law instrument, even though it continues to
largely rely on EU environmental law for its implementation

(especially when it comes to the definition of offences).
While many of the core provisions proposed by the Com-
mission in 2021 still stood at the end of the negotiations,
the Council’s interventions can be regarded as having led to
the weakening of the text (particularly regarding the types
and levels of penalties applicable to natural and legal per-
sons). Yet, the European Parliament’s achievements in the
legislative process will be best remembered for firmly in-
serting the “ecocide” qualified offences into the final text.

In light of the above analysis of the reforms concerning
the expansion of criminal and non-criminal penalties in the
2024 ECD, there will be numerous challenges when it comes
toits incorporation into the national legal systems of the EU
Member States. Given its inherent complexities, the 2024
ECD will probably not be remembered as a model for fu-
ture legislative drafting. However, there is no doubt that the
2024 ECD is likely to bring considerable improvements and
important additional enforcement tools to the fight against
environmental crime in the EU.
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