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ABSTRACT KEYWORDS
The 1970-74 Conservative Government was strongly committed to Trade unions; agency shop;
enacting industrial relations legislation which would simulta-  closed shop; collective

neously grant workers the right to belong or not to belong to bargaining/agreements;
a trade union, provide for legally enforceable collective agreements ~ conservative party
and facilitate more stable industrial relations by enhancing the

authority of trade unions over their members. The associated

1971 Industrial Relations Act was therefore intended both to

enhance the liberty of individual workers by weakening compulsory

trade union membership and imbue Britain’s system of industrial

relations with greater order and predictability by reducing unoffi-

cial or wild-cat strikes by local-level shop stewards. Drawing on the

archival record, we argue that ministerial haste resulted in inherent

contradictions at the heart of this strategy being overlooked or

underestimated: if the closed shop was outlawed, and fewer work-

ers belonged to a trade union, then the authority of union leaders

would be correspondingly diminished. Pragmatic and effective

policy was sacrificed to Conservative Party ideological predilections

as inherent contradictions and legislative inconsistencies ultimately

resulted in a major failure.

Introduction

The Conservative Party entered Office in June 1970 with the express intention of imposing
order and stability on British industrial relations. The new government introduced a formal
legal framework to regulate trade union activities for the first time as a direct response to
rapidly rising unofficial and wildcat strikes of the 1950s and 1960s. Conservative and
Labour politicians alike believed the trade union ‘problem’ was blighting the British
economy. This novel Industrial Relations Act 1971 was a radical departure from the status
quo. Lord Donovan, Chairmen of the 1965-68 Royal Commission on trade unions and
employers’ associations, described it at the time as ‘state intervention in the field of
industrial relations on a massive scale’.!
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This Act has, directly or indirectly, been the subject of a voluminous, interdisciplinary
literature focused on its place in post-war industrial relations, post-war political history, its
legal implications, and the Conservative Party and its relationship with trade unions.? This
body of scholarship highlights a tension between an ideological desire amongst
Conservative Party reformers to protect individual liberty by effectively abolishing the
closed shop—through which employees were required to be trade union members as
a condition of employment—and empowering trade union leaders to discipline their
rank-and-file memberships and secure orderly collective bargaining. Robert Taylor, for
example, argues the Act represented an uneasy settlement in which a ‘libertarian
approach was to co-exist with a more corporatist attitude designed to help not under-
mine “sensible” trade unionism’.®> However, the industrial relations and political history
literatures highlight this contradictory aim as a significant factor in the Act’s demise,
reflecting misunderstandings about trade unions and the law, and betraying
a disproportionate emphasis on trade unions as a choke on Britain's flatlining
economy.* Recent accounts based on primary records have confirmed the consensus
that the Act was a monumental public policy failure, again highlighting the tension
between individualism and collectivism as the primary reason behind its contradictory
objectives, inconsistencies and, resultantly, the deeply flawed decision-making of both
politicians and officials.’

However, despite the literature identifying the protection of individual rights under the
Act as the reason behind the philosophical inconsistencies that contributed to its
unworkability,® the closed-shop provisions themselves—their history and operation—
are only supefrficially explored. Industrial relations and legal scholars provide the most
rigorous overview of these provisions,” but the specific public policy implications of the
1970 Conservative government’s failed strategy towards the closed shop generally
receive light treatment because they had limited practical impact on industrial relations.
But the significance of this attempt to reform the closed shop for the first time should not
be underestimated. Best estimates at the time suggested as many as 4 million largely
industrial workers were covered by the closed shop, with the conditions of employment
of many more subject to collectively bargained agreements.® This failure in government
strategy and public policy is therefore ripe for a rigorous reappraisal based on the now
released archival evidence.

By making the closed-shop provisions our primary focus, our contribution reveals the
frenetic ‘behind the scenes’ activity—including the missteps—as Conservative politicians
and civil servants struggled to make the reforms ‘stick’. Our argument is that in trying to
accommodate disparate and contradictory aims within its programme for reform, the
Conservative Party sacrificed pragmatism for the ideological predilections of its members
surrounding individual freedom. Our findings confirm that these diverse and inconsistent
objectives pertained to the simultaneous intention of increasing individual liberty for
workers who did not wish to belong to a trade union, while strengthening order, predict-
ability, and stability, in workplaces by strengthening the authority of trade union leaders
over their members. Reformers failed to heed warnings from within the Party and across
British industry that weakening the closed shop would result in trade union leaders
exercising their ostensibly enhanced authority over a smaller membership, thus risking
further instability. Similarly, the added risk that inter-union rivalry and competition for
members would result in more strikes and/or demarcation disputes fell on deaf ears. For
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employers, the feared outcome was that collective bargaining would become more difficult
and time-consuming because negotiations over terms and conditions of employment,
primarily pay bargaining, would no longer be conducted with one set of union leaders.

The ideological objective of ‘freeing’ workers from the obligation to join a trade union
as a condition of employment proved incompatible with the governing objective of
restoring order and stability into British industry. Ideological principles clashed with
pragmatic political and industrial realities, as did the dual objectives of simultaneously
extending liberty, and enhancing authority, in the workplace. These inconsistencies
undermined elite decision-making as ministers and civil servants failed to disentangle
philosophical inconsistencies surrounding the purposes of the Act vis-a-vis the Heath
Government’s stance on the closed shop.

Our in-depth reappraisal draws on documents located at the National Archives, Kew,’
and relevant papers at the Conservative Party Archive, Bodleian Library, University of
Oxford. Although our primary concern is the policy-making process and elite decision-
making, in acknowledgement of the importance of powerful contemporary interest
groups, we also consulted the Trades Union Congress (TUC) and Confederation of
British Industry (CBI) archives located at the Modern Record Centre, University of Warwick.

The article proceeds as follows. We begin by setting out the post-war historical context,
with a particular focus on voluntarism and the complexities of the Conservative Party’s
stance on the closed shop. The article proceeds to address the 1964-70 Opposition years
in which the party alighted upon its contradictory approach to the closed shop and
industrial relations reform. The remaining sections of the article investigate the closed
shop provisions under the Act itself, drawing out the influence of intra-party disagree-
ments during both the drafting process and parliamentary Debates, the inevitable chal-
lenges of enforcing the provisions of the Act, in particular, the new ‘agency’ and
‘approved’ closed shops, and the inability to find a satisfactory means of amendment
owing to the philosophical inconsistencies associated with reform of the closed shop. Our
analysis reveals the consequences of ideological considerations dominating the policy-
making process as an ostensibly simple policy, based on clear objectives, became replete
with contradictions and inconsistencies that undermined delivery in practice.

Historical background

The 1971 Industrial Relations Act and its predecessor, the 1969 White Paper In Place of
Strife, signified a shift away from the bipartisan ‘voluntarist’ industrial relations policy
adopted since 1945, in favour of ‘legalism’ to achieve order and stability in British industry
and the workplace, and to compel trade unions to behave in a more ‘responsible’ manner.
To understand the significance of this transition, this section outlines the historical
context in which this cross-party consensus surrounding the need for reform emerged.

The pre-1964 dominance of ‘voluntarism’ in industrial relations policy

From 1945 until the mid-1960s, ‘voluntarism’ had constituted the dominant intellectual
paradigm pertaining to industrial relations, or what the labour law expert, Otto Kahn-
Freud, categorised as collective laissez-faire.'® This comprised two principles. First, that
trade unions and employers should be left to conduct negotiations over terms and
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conditions of employment, particularly wages, free from State interference or direction—
hence the cognate concept of free collective bargaining. Second, that trade unions should
be left to determine and govern their own internal affairs and organisational matters,
drawing on custom-and-practice, or ‘what works'. This meant that internal procedural or
rule changes would be enacted by the trade unions in an incremental and pragmatic
manner in response to changing circumstances, amounting to voluntary self-government.
When governments were dissatisfied with the conduct or practices of the trade unions,
Ministers would normally confine themselves to rhetorical encouragement or moral
exhortation vis-a-vis trade unions to modify their behaviour or procedures.

Throughout the 1950s and early 1960s, senior Conservatives, particularly successive
Ministers of Labour, insisted that industrial relations were, ultimately, human relations,
and that mutual respect and trust in the workplace could not be created or compelled by
the Acts of Parliament. Instead, they had to be nurtured by patient exhortation, promot-
ing industrial partnership, and by highlighting examples of industrial good practice."" It
was also hoped that by adopting a voluntarist stance towards industrial relations, the
trade unions’ innate distrust of the Conservative Party might steadily be ameliorated. This
approach, it was hoped, would prove far more effective in securing longer-term improve-
ments in industrial relations than invoking the punitive trade union legislation demanded
by the Conservative Right. This more restrictive mindset reflected ideological unease
within the Party about trade union power over both the individual and society.'?

Beyond party politics, and the trade unions themselves, there were two further strong
sources of support for voluntarism in industrial relations until the early 1960s. First, the
non-interventionist or collective laissez-faire stance enjoyed considerable support among
prominent academics with expertise in industrial relations or labour history. This close-
knit network was either based at, or otherwise had strong links to, Oxford University,
becoming known as the ‘Oxford School’ of industrial relations."® The most notable figures
associated with the Oxford School were Hugh Clegg, Allan Flanders, Alan Fox, Otto Kahn-
Freund and William McCarthy. The second major source of support for voluntarism, until
the mid-1960s, was the Ministry of Labour itself, where collective laissez-faire, or industrial
self-government, effectively constituted the in-house ideology. The Ministry’s overriding
emphasis was on conciliation to solve industrial disputes, not legislation. This echoed the
approach not only of many senior Conservatives throughout the 1950s, but also the
perspective of other sections of the Party, such as its Trade Union Advisory Committee,
which averred that: ‘The function of the Ministry of Labour should be as an office of

conciliation, and the Government should not take sides one way or another.’*

Conservative toleration of the trade union “closed shop’

The Conservatives’ overall endorsement of voluntarism during the 1950s meant that
it greatly tempered one of its strongest ideological objections to trade union
practice, namely the Party’s libertarian hostility to the trade union ‘closed shop'.
The Conservative Party regularly argued that the closed shop was a denial of
individual workers’ liberty, because they were compelled to join a union regardless
of their preferences or personal principles. According to one backbench MP, this
represented a form of ‘industrial conscription’'> and an impediment to managerial
authority in the workplace. Opponents lamented the fact that under a closed shop,
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a trade union—not the employer—could effectively determine who was employed.
However, the Party leadership’s conciliatory position towards the trade unions during
the 1950s and early 1960s resulted in broad toleration of compulsory union mem-
bership, dampening ideological predilections among much of the Conservative
membership for a policy of prohibition. The closed shop was condemned in princi-
ple, and the most flagrant abuses were denounced, but it was tacitly tolerated in
practice.

The 1947 Industrial Charter fully confirmed the Conservative leadership’s much more
constructive and conciliatory approach to trade unionism in the early post-war years and
its adoption of a voluntarist industrial relations policy.'® The Industrial Charter asserted
that the Conservatives now attached the utmost importance to the valuable role that
trade unions could play in rebuilding the British economy.'” More specifically, alluding to
the closed shop, the Industrial Charter declared that ‘It is right that the unions ... should
aim to organise all workers in unions so that they are fully representative’, but noted that
maximum trade union membership was ‘best’” when it was achieved on a voluntary
basis.'®

Having won the 1951 general election, the Conservative leadership refused to legislate
against the trade unions in general, or the closed shop in particular, opting instead
patiently to win the trust of organised labour. This conciliatory approach was reflected
and reinforced by the fact that from 1951 to 1964, appointees to the post of Minister of
Labour emanated from the Conservative Party’s consensual One Nation wing: Walter
Monckton (1951-55), lain Macleod (1955-59), Edward Heath (1959-60, a decade before
his ‘Selsdon Man' phase), John Hare (1960-63) and Joseph Godber (1963-64). Their
perspective was that, as far as practicably possible, ‘politics should be kept out of
industry”."®

Bolstering this voluntarist stance towards industrial relations and trade unionism was
Ministerial concern that legislative measures to tackle undesirable or questionable aspects
of trade union behaviour and practice—of which the closed shop was a prime example—
would probably prove unenforceable.?® As Monckton explained, prescriptive or prohibi-
tive trade union legislation would almost certainly be ‘politically inexpedient and ineffec-
tive in practice’.?’ The voluntarist industrial relations policy derived from both principle
and practicability, and ensured that throughout the 1950s and early 1960s, Conservative
Ministers refused to enact legislation against trade unions. The closed shop was widely
criticised via Conservative rhetoric, but tolerated in practice.22

There was one other consideration which underpinned Ministerial toleration of the
closed shop. If trade union membership was entirely voluntary, then apathetic or (politi-
cally) moderate employees would be less likely to join. This would then make it much
easier for the Left to achieve dominance of unions, and thereupon foment politically
motivated industrial strife. Conversely, maximum union membership would make it more
difficult for the Left to dominate the trade unions, particularly if the ‘moderates’ were
encouraged to become actively involved in union affairs.”> The Conservative leadership
was thus obliged to balance considerations of individual liberty against the concern to
secure industrial order and stability—a dichotomy whose contradictions were to prove
fatal to the 1971 Industrial relations Act.

This conciliatory stance can be viewed as part of a pragmatic acceptance of consensus
politics by the Conservative leadership during the 1950s, despite ongoing ideological
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disagreements within the Party over individual freedom and trade union dominance.”*
This latter was secondary to promoting the perception of competent government asso-
ciated with aspects of Keynesian economics, a mixed economy (with some industries and
utilities nationalised), the pursuit of ‘high and stable’ levels of employment,
a comprehensive welfare state, the reduction of ‘excessive’ (albeit undefined) inequality,
dialogue with the trade unions, and encouragement of consultation in the workplace to
foster a sense of partnership or harmony of interests between management and workers.
Certainly, the paternalistic One Nation Conservatives, who dominated the senior echelons
of the Party during this period, envisaged that broad acceptance of conciliation and
consensus politics—although the latter term was rarely used at the time—would
strengthen the legitimacy of Capitalism and parliamentary democracy, and thereupon
dissuade the working-class from embracing, or being seduced by, more radical variants of
Socialism beyond reformist social democracy.

The 1964-70 Conservative Opposition abandons voluntarism

During the mid-1960s, this voluntarist approach to industrial relations and trade unionism
came under increasing strain, creating space for a more ideologically informed approach
to policy design. The combined impact of increasing inflation and mounting concern
about the scale, and damaging impact, of unofficial or unpredictable ‘wildcat’ strikes
produced a growing awareness of the relative decline and structural weaknesses of the
British economy. The de facto power of shop stewards on the factory-floor increased
markedly, partly because of doubts inside the unions about whether national-level trade
union leaders in London, who engaged in regular meetings with Ministers, were really
representing the material interests of the mass membership. In this context, even
Conservative Prime Minister Harold Macmillan (1957-63), who had always been
a leading proponent of a conciliatory industrial relations policy and political partnership
with organised labour, was beginning to express frustration with the activities and
attitudes of some trade unions.?

The Rookes vs Barnard case

The outcome of the Rookes v Barnard case simultaneously alarmed the unions and
enabled Conservative advocates of reform to seize the political initiative.?® In this land-
mark legal case, a closed shop trade union was deemed liable, in law, for the intimidation
of an employer who had been threatened with strike action over the continued employ-
ment of a non-union member. It was judged that in so doing, the union was seeking to
coerce the employer to act in breach of contract with the non-union employee. In finding
in favour of the employee, the judges signalled that strike action ‘in order to enforce
a closed shop’ would leave the union(s) involved ‘liable for damages’.?” The trade unions
condemned the decision, arguing that it grievously weakened their traditional immunities
under the law and demonstrated an alleged innate hostility and class bias of the judiciary
against organised labour. The unions demanded that legislation be enacted to restore the
status quo ante.

In this context, the pragmatism of consensual politics was weakened in the minds of
senior Conservatives, who now argued that the precarity of the trade unions’ legal
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position in the wake of the Rookes v Barnard verdict warranted a systematic reappraisal of
British trade unionism, preferably by a Royal Commission. The last comparable inquiry
into trade unionism had been back in 1903, the clear implication being that a new inquiry
would have been warranted irrespective of the Rookes v Barnard judgement. But this
judicial decision provided a major impetus and timely justification for a detailed examina-
tion of the conduct, role and status of trade unions, especially as their membership and
power had greatly increased since 1945. Some Conservatives also suggested that in the
wake of the Rookes v Barnard judgement, the trade unions were suddenly anxious about
their legal position and might therefore be more amenable to an ostensibly impartial
review of their immunities and rights in law.”®

The Conservatives pledged to establish a Royal Commission on trade union law if they
won the 1964 general election, but their narrow defeat meant that they were obliged to
conduct their own intra-party policy review in Opposition. Meanwhile, it was the newly-
elected Labour Government, led by Harold Wilson, which established a Royal Commission
on Employers’ Associations and Trade Unions (chaired by Lord Donovan), although the
unions were the main focus. Much of the Labour Party leadership was itself deeply
concerned about the scale of unofficial strikes, and the industrial disruption they caused.
Labour's Employment secretary, Barbara Castle, for example, argued that the intrinsic
unpredictably of unofficial strikes was wholly incompatible with the Socialist commitment
to a planned economy. It was the 1968 report of the Donovan Commission—or, rather,
the Wilson Government’s disappointment with its clear preference for broadly continuing
with voluntarism—which yielded the ill-fated legislative proposals enshrined in the 1969
White Paper In Place of Strife.*®

The establishment of a Royal Commission lent credence to the Conservative
Opposition’s own deliberations about trade union law. This internal review was con-
ducted under the auspices of a Policy Group on Trade Union Law and Practice, established
in February 1965. Its remit was as follows: ‘To review the position of the trade unions in
our society, and to consider what changes, if any, in the law relating to trade unions are
required’.>® Clearly, there was no concern to subject employers to any comparable
scrutiny.

That the Conservatives’ intended to shift from voluntarism to a ‘legalistic’ industrial
policy was immediately evident in the Policy Group’s first report, published in July 1965,
which asserted that ‘the present confused, uncertain and out-dated legal enactments’
now needed to be subjected to clarification and codification via legislation.?' This would
entail restoring the authority of official senior or national-level union leaders over local-
level or workplace shop stewards. By curbing the latter’s propensity to invoke strikes
which underpinned collective agreements bargained by national union leaderships,
particularly those pertaining to wages, the hope was that more orderly and predictable
industrial relations would also contribute towards lower inflation as a consequence of
more ‘responsible’ pay bargaining.

The Conservative Opposition’s review of trade union law and practice professed
another objective, namely ‘fairness’. Crucially, though, fairness which reflected ideological
dispositions and discourses within the Party, whereupon it was defined in terms of the
need to protect both the individual liberty of workers vis-a-vis the trade unions, and the
rights of the public who sometimes experienced serious disruption due to strikes. To this
end, it was proposed that: trade union rules should be subject to scrutiny by
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a strengthened Registrar; industrial action (strikes) in essential services should be subject
to stronger restrictions; the closed shop should be subject to legal restrictions to provide
greater protection (and thus fairness) for workers who did not wish to join a trade union.
Regarding the latter, it was asserted that:

The right to work without being compelled to join a trade union is fundamental, and must
continue to be supported whole-heartedly by the Conservative Party ... the principle of the
Rookes v Barnard case, by which an individual should not be forced by intimidation to join
a Union, should be restored.3?

Yet as the Policy Group on Trade Union Law and Practice continued its deliberations, intra-
party division became increasingly apparent. The divide was primarily between the
Conservatives who viewed the closed shop’s negation of individual liberty as a ‘power
savage beyond feudalism™® and those in the Party, who acknowledged that many large
employers favoured the closed shop on pragmatic grounds. The latter group recognised
that if all employees were trade union members and covered by collectively bargained
agreements, the process would be easier and more efficient. The closed shop could also
assist trade unions in controlling militants via the threat of expulsion and the resulting
loss of employment. Some employers (and Conservatives) therefore viewed the closed
shop itself as a key source of industrial order and stability.>*

A further tension which emerged from the discussions within the Policy Review Group
was whether employees should be free to choose which trade union they joined, or be
designated a union, on the basis of workplace, to act as the ‘agent’ of all employees for the
purposes of collective bargaining. The former was commensurate with the Conservatives’
libertarian ideological stance concerning trade union membership in terms of eliminating
compulsion and extending individual choice. But pragmatic concerns had not gone away.
There was equally a recognition that ‘multi-unionism often presents added difficulties to
good management’, both in terms of employers having to bargain with more trade
unions, and because of the greater propensity for demarcation and inter-union
disputes.?

A cognate conundrum was whether collective agreements negotiated with an
employer by a designated ‘bargaining agent’ trade union should also apply to non-
union members. This dilemma assumed particular significance given that the Policy
Review Group also envisaged that collective agreements would be rendered ‘legally
enforceable’ to underpin more orderly and stable industrial relations. What would the
legal position of non-union members be if they engaged in strike action in defiance of
collective agreement, claiming that as they were not trade unionists, the agreement was
not legally binding on them? Would they then be subject to disciplinary action by the
employer, or legal sanctions by the Conservatives’ proposed Industrial Court? If so, this
would effectively decree that non-union members were equally covered by pay deals
negotiated by trade unions, because the latter would, in practice, be bargaining on behalf
of all employees in a workplace or industry, regardless of whether they were union
members or not.

The risk was that this would compound the ‘free rider’ problem, whereby non-trade
unionists benefitted materially from any improvements negotiated by trade unions. As
those employees were not financially contributing to the relevant union, they would be
‘getting something for nothing’.*® The Shadow Employment Secretary, Robert Carr,
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acknowledged that it was ‘a question of finding the right compromise to fit very strong
opposing forces’.?” In search of such a compromise, the Policy Group'’s first report posited
a distinction between the ‘closed shop’ and a ‘union shop’ (the latter was subsequently
renamed the ‘agency shop’, although the reason for this change was never clarified). The
former required trade union membership as a condition (or a precondition) of being
offered employment, whereas the latter required workers to join a trade union as
a condition of retaining their job after being appointed, in effect, a post-entry closed
shop. This arrangement would need to be accompanied by statutory safeguards for
employees who had a genuine principled objection to joining a trade union.

The Policy Group therefore proposed that when and where a ‘union/agency shop’
operated in accordance with the wishes of the overwhelming majority of employees,
a ‘code of good practice’, endorsed by Parliament, should provide protection for non-
trade unionists via the following conditions:

¢ Individuals should be exempt from a requirement to join a trade union if they held
strong objections on grounds of morality or conscience. They might, however, be
required to pay the equivalent of the union’s membership fee to a charity, to
discourage free-riders.

e Workers who were not already trade union members when a ‘union shop’ was
established would not be expected to join thereafter.

e Expulsion from a post-entry closed shop trade union would not automatically result
in loss of employment.®

The dilemma confronting the Conservative Party was evident in the Policy Group’s second
report, published in February 1966. It conceded that: ‘Politically, the heart of the problem
is in trying to reconcile our support of trade unionism with basic principles relating to
individual rights and those of minorities'. It noted that ‘economic considerations’ and the
imperative of ‘maintaining industrial peace’ supported arguments favouring maintaining
the closed shop. Yet adopting this position ‘would be wrong in principle and politically
disastrous’.>® This seemingly unresolvable tension between pragmatism and ideology led
the industrial relations scholar, Lord Wedderburn, to wryly observe that the report had
seemingly emanated from ‘two phantom draftsmen’, an ‘organisation man’ concerned
with bringing order to collective industrial relations and a ‘Conservative lawyer’ con-
cerned with individual rights.*°

There was disagreement among Shadow Ministers over how far the Conservative
Party ought actively to promote the union/agency shop as a credible compromise.
In one of the many meetings to develop the Conservative Opposition’s industrial
relations policy, the usually emollient lan Macleod expressed significant concerns.
He feared that by proposing statutory safeguards for ‘conscientious objectors’, the
Conservatives’ emerging policy seemed to be providing legislative approval of
union shops, or at least implying that it would become the standard form of
trade union membership. Rather than adopting a genuinely even-handed or neu-
tral stance between trade union membership and non-members, such an approach
was treating union membership as the norm. Against this criticism, Shadow
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Minister for Education and Science, Edward Boyle, argued that maximum trade
union membership was now commonplace in many companies and industries. It
was pragmatic realism to acknowledge this, rather than feign neutrality. Instead of
actively seeking to deter maximum union membership, the Conservative Party’s
task was to devise statutory protection for these employees who genuinely
objected to being trade unionists.*'

Fair Deal at Work

The product of the Policy Group’s deliberations was Fair Deal at Work, published in
April 1968, 3 months before the Donovan Report. This was no fortuitous coincidence.
Senior Conservatives had strongly suspected that the latter would broadly endorse
a voluntarist industrial relations policy sympathetic to the trade unions, due to the
prevalence of the ‘Oxford School’ of industrial relations among the Donovan
Commission’s membership. This was likely to render the Conservatives’ proposals bolder,
and more imaginative or innovative, while also enabling the Party to deride a timid
Donovan Report as a wasted opportunity. In effect, the Conservatives could castigate
the Donovan Report for being too conservative. Indeed, in anticipation, an internal
Conservative paper asserted that: ‘Our strategy should ... be to undermine the Royal
Commission in advance’.*? Publishing Fair Deal at Work shortly before the Donovan
Report was intended to achieve this tactical objective, thereby enabling the
Conservative Opposition to seize the political initiative, and force the Labour
Government onto the defensive.

Fair Deal at Work confirmed the Conservatives’ shift to a legalistic industrial relations
policy. Its main proposals included:

e Establishment of a new Registrar of Trade Unions and Employers’ Associations to
oversee the rules of the relevant organisations and ensure their fairness. A trade
associated rights.

* A new system of industrial courts to be established, with members recruited from
both sides of industry.

e Collective agreements between employers and trade unions would be deemed
legally binding, unless the two sides expressly decreed exemption(s).

e Employers would be legally obliged to recognise and bargain with registered trade
unions.

e Workers would be granted a statutory right of appeal against allegedly unfair or
unjust disciplinary action, including expulsion, by a trade union.

e The range of issues over which a trade union could lawfully pursue strike action
would be narrowed, to exclude sympathy strikes (in support of other workers or
trade unions), inter-union disputes, and strikes to enforce a closed or ‘union’ shop.

¢ A ‘union shop’ would be permissible provided that: a) the vast majority of workers
wanted it; b) stringent safeguards were provided to protect workers who did not
wish to be members. The latter would be expected to pay the equivalent of the
union subscription fee to an agreed charity. This was an attempt to pre-empt trade
union objections about ‘free-riders’.
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Attempting to craft a compromise between establishing a new post-entry ‘union shop’
to replace the pre-entry closed shop and upholding the right of individual workers to
reject trade union membership was not easy. It did not resolve the tensions over how
far maximum trade union membership should be encouraged in order to secure more
comprehensive collective bargaining in the name of stability in industrial relations.
Carr argued that the Conservative Party’s approach would permit an employer ‘to use
his best endeavours to persuade an employee to join the union’, but that ‘if he moved
beyond persuasion to compulsion, then he would become liable for [legal] action for
damages’.”

However, the proposed protection for non-union members was insufficient to assuage
the ideological objections of Conservatives who argued that the difference between the
closed shop and the proposed union shop was largely one of nomenclature, and the
degree of compulsion involved in both rendered them equally ‘iniquitous’.** Or, as Dudley
Stewart Smith fulminated, the proposed post-entry union/agency shop was ‘a continued
form of closed shop, plus or minus a few days’ which therefore rendered it ‘intolerable’.*®

The Conservatives’ objective of outlawing the closed shop acquired even greater
significance in the context of the proposal to render collective agreements legally
enforceable unless both sides of the industry expressly wished their agreement to be
exempt. This raised two key issues. First, legal enforceability was deemed integral to
making industrial relations more orderly, predictable and stable, yet this objective would
be seriously undermined by either reducing trade union membership overall, or facilitat-
ing an increase in multi-unionism. In either scenario, some workers were likely to claim
exemption from collective agreements entered into by a trade union which they were not
a member of. After all, Robert Carr acknowledged that one of the most important factors
underpinning good industrial relations was ‘union discipline’.*® Second, eradicating the
closed shop raised the issue of whether non-union members would be expected to
adhere to any agreements reached by the designated or officially recognised trade
union in their workplace or industry. If not, such workers could conceivably engage in
industrial action—to pursue their own separate agreement—which the proposed indus-
trial relations legislation would deem unlawful if pursued by union members. In other
words, the Conservatives’ planned industrial relations legislation risked establishing
a bizarre situation whereby members of the designated trade union would be prohibited
from striking in defiance of a collective agreement, but such industrial action would be
legally permissible if undertaken by non-union members.

It was therefore agreed that collective agreements would be applicable to non-union
members in the relevant workplace or industry, sufficient ‘to prevent non-members from
taking industrial action contrary to the terms of a collective agreement negotiated by the
recognised bargaining unit’.*” However, this raised a further issue, namely who should be
deemed legally liable if industrial action was pursued which fell outside the proposed new
legal definition of a trade dispute; the relevant trade union (designated as the ‘bargaining
unit’ in a workplace or industry) qua institution, or the participating individuals per se? The
Policy Review Group had decided that if a trade union could unequivocally demonstrate
that it was not endorsing or encouraging ‘unlawful’ industrial action, then the individuals
deemed responsible should be subject to prosecution.*® Moreover, under the proposed
narrower definition of a trade dispute, any sympathy industrial action in support of these
individuals would itself be deemed unlawful.
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The complexities and potential contradictions of the Conservative Party’s’ industrial
relations policy, especially the proposals on the (pre-entry) closed and (post-entry)
union shops, meant that even by the end of 1969, just months before the imminent
general election, senior Conservatives were still struggling to imbue their proposed
reforms with greater clarity and coherence. As Quentin Hogg (Lord Hailsham)
observed: ‘The whole Trade Union law is befuddled at the moment with ad
hoccery’*® An increasingly exasperated Robert Carr complained that modernising
industrial relations law was ‘like renovating an old house. It has been left virtually
untouched for generations, and as soon as you start repairs in one part, you uncover
the need for consequential work elsewhere’. He conceded that ‘in spite of the
enormous amount of detailed work we have already done, there is still a formidable
list of subjects requiring further consideration’.>

Nonetheless, the Conservative Opposition could take some political comfort from the
fact that the Labour Government had itself recently sought to place industrial relations
and the trade unions within a clear legal framework, via the White Paper In Place of Strife.>'
Labour’s legislative proposals had sought to restore authority and order into British
industry and workplaces by encouraging employers and trade unions to render collective
(bargaining) agreements legally enforceable, and establish a Commission on Industrial
Relations to investigate inter-union disputes. However, from the trade unions’ perspec-
tive, the most controversial proposals in In Place of Strife were those which would grant
the Secretary of State for Employment the power both to demand that a ballot be
conducted before strikes began, and to require those involved to desist from strike action
for up to 28 days (and for a further period of up to 28 days if necessary), if established
procedures had not been fully pursued to avoid an industrial dispute (this became widely
known as the ‘conciliation pause’). If the unions refused to comply with such orders,
financial penalties could be imposed.

Labour’'s abandonment of its proposed reforms in the face of strong trade union
opposition and open hostility from some senior Cabinet Ministers, most notably James
Callaghan, did not dampen the reforming zeal of Conservatives. Indeed, senior
Conservatives interpreted Labour’s abandonment of In Place of Strife as further evidence
of the urgent need to tackle the trade union ‘problem’, and hoped that by including
proposals for industrial relations legislation in the Conservative manifesto an electoral
victory could be secured. A mandate from the British voters, which the trade unions would
be expected to acknowledge, however grudgingly, would legitimise the Party’s efforts.

Moreover, senior Conservatives envisaged that the trade unions would be persuaded
to acquiesce by virtue of the purportedly positive components enshrined in the proposed
industrial relations legislation. This included granting trade unions a corporate legal status
in return for registering with the new Registrar, obliging employers to ‘recognise’ regis-
tered unions as the chosen representative of workers for collective bargaining purposes,
and establishing the new (post-entry) union shop to maximise membership. These
assumptions proved fatally naive and over-optimistic, and compounded the problems
arising from the unresolved contradictions inherent in the Conservatives’ imminent
industrial relations legislation. If the trade unions had emphatically rejected ‘restrictive’
legislation from their Labour allies, they were hardly likely to embrace a comparable legal
framework imposed upon them by a Conservative government. However, as ideological
concerns had come to dominate the Party’s policy-making process, strategic questions
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concerning implementation and how the reforms would be operationalised were
neglected.

The Industrial Relations Bill exacerbates intra-party disagreements

Having won the June 1970 general election, the new Conservative Government made the
Industrial Relations Bill one of its legislative priorities. Rapid enactment of its legislation
followed, despite the warnings of Departmental civil servants that such haste could yield
a defective Act of Parliament.’? Indeed, while drafting the Industrial Relations Bill, just
days after the Conservative’ June 1970 election victory, the new Attorney-General (and
erstwhile barrister), Geoffrey Howe, confessed that there were ‘considerable difficulties in
doing exactly what we propose’, and that he was therefore ‘finding hideous problems of
draftsmanship’.>?

Although outlawing the (pre-entry) closed shop remained a core feature, the practical
difficulties and the likely need to permit some exceptions were cautiously acknowledged
from the outset. In July 1970, the new Employment Secretary, Robert Carr, conceded to his
Cabinet colleagues that it ‘might prove desirable to accept ... pre-entry closed-shop
agreements in one or two sectors where they can be justified’ due to the specific character
or circumstances of employment. Nevertheless, the proposal to permit post-entry ‘union’
or ‘agency shop’ arrangements was reiterated, subject to clear conditions, namely that:

¢ They were supported by an employer and/or the majority of employees.

¢ ‘Conscientious objectors’ should be exempt from any requirement to join a ‘post-
entry’ trade union, but they would be expected to pay the equivalent of the unions’
membership fee, either to the relevant trade union, or in the case of those who had
strong moral objections to trade unionism, to a charity.

¢ An employee expelled from a ‘union shop’ would not then be liable to dismissal by
the employer.

¢ |t would be unlawful to pursue industrial action, or apply any other pressure on an
employer, to dismiss a worker who refused to join (on grounds of conscience), or

who was subsequently dismissed from, a ‘union shop’.>*

Carr was adamant that the proposed ‘union/agency shop’ provisions offered:

a fair and reasonable balance between an individual’s right to choose not to be a member of
a union, and his social responsibility to the work group of which he was a member to
contribute towards the cost of collective bargaining from which he may be expected to
benefit.>

The Industrial Relations Bill was given its First and Second Readings in the House of
Common at the end of 1970, its main provisions broadly reflecting Fair Deal at Work.
Although this 1968 policy document had been the culmination of an intra-party policy
review and two more years of debates and refinement in lieu of the 1970 general election,
there was still considerable concern in the new Cabinet that the resultant Industrial
Relations Bill risked being rushed. This apprehension was fully shared by many senior
officials in the Department of Employment and Productivity (which became simply the
Department of Employment towards the end of 1970).
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However, it was also recognised that due to professed importance of the policy, the Bill
could not be delayed. This reflected both the increasing seriousness of Britain's economic
problems and the need to reassure Conservative backbenchers (and the electorate) that
the Government was fully committed to wholesale reform. It was one of the new
Government’s flagship policies and needed to be prioritised even if this meant that it
would be subject to rather more amendments than a Bill usually receives at Committee
Stage (following Second Reading on a Bill’s principles and purpose).>® As a senior official
in the then Department of Employment and Productivity expressed it, ‘massive’ govern-
ment amendments would be required, because the Bill might look more ‘like a rock rather
than like a diamond’ with ‘some of the rock ... wrongly shaped’.>’

On the vexatious issue of maximising trade union membership to promote industrial
order while simultaneously defending the right not to belong to a trade union, the
distinction between a (pre-entry) closed shop and (post-entry) ‘agency’ or ‘union shop’
was reiterated. By this time, though, further consideration had led Carr to abandon
entirely his previous willingness to contemplate allowing any pre-entry closed shops. As
he explained to the Ministerial industrial relations committee: ‘l have concluded that there
is really no satisfactory principle on which it would be reasonable to permit certain closed
shop agreements’. Granting any exemptions to one or two trade unions or sectors,
however strict the criteria or conditions, would inevitably encourage pleas for sympa-
thetic treatment from other unions. This risked allowing the continuation of a closed shop
in many industries or workplaces, rendering the proposed Industrial Relations Bill ser-
iously flawed from the outset.*®

Although this effectively remained the same policy as agreed in Opposition, the
drafting of the Industrial Relations Bill and its subsequent passage through
Parliament afforded further opportunities for scrutiny and criticism of problematic
provisions. It also provided time for new perspectives to be offered. One such source
was the Department of Employment and Productivity itself, which was formally
responsible for drafting the legislation under the political leadership of the
Employment Secretary, Robert Carr, and the Attorney-General, Geoffrey Howe.
Regarding outlawing the closed shop, senior Departmental officials quickly identified
a potential practical problem. There was no easy way to prove whether an employer
had rejected a job applicant because they were not a trade union member or if
there was an entirely different and legitimate reason. Possible justifications included
unsatisfactory performance in the job interview, or because another applicant, who
happened to be a union member, had more (relevant) experience, or better
references.>® This exemplified the type of challenges that policymakers had to be
cognisant of if the provisions pertaining to the closed shop were going to be
effective.

There was also a Departmental reiteration of the contradiction, which some
Conservatives had themselves alighted upon in Opposition, namely the dual desire
to strengthen industrial order and stability on the one hand, and the libertarian
commitment to enhancing the right of workers not to belong to a trade union on
the other. This tension was in large part a consequence of injecting the ideological
predispositions of the wider Party membership into the reform agenda. Echoing earlier
deliberations, officials were anxious that outlawing the (pre-entry) closed shop would
result either in fewer trade union members (which would potentially be problematic
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for employers pursuing collective agreements binding on all employees in their work-
place, company of industry), or an increase in ‘multi-unionism’ (resulting in an
increased propensity for inter-union and demarcation disputes). In either scenario,
the outcome was very likely to be incompatible with the professed objective of
strengthening industrial order and stability, and inter alia reinvigorating the British
economy.®®

It is often the case that senior civil servants, rather than Cabinet Ministers, will have
engaged in consultations with relevant organised interests and professional bodies when
a change of policy is proposed. The institutional responses or feedback will then be
reported to the relevant Minister(s). In the case of the Industrial Relations Bill, and the
closed shop provisions in particular, expressions of concern did not emanate solely from
the trade unions. On 23 October 1970, for example, representatives of the nationalised
industries warned that outlawing the closed shop could weaken the disciplinary power of
trade unions, and consequently increase the likelihood of militancy. The post-entry closed
shop, it was argued, had worked relatively well in this regard, and in practical terms
adequate protections for conscientious objectors already existed.®

Similarly, at a meeting between representatives of the Confederation of British Industry
(CBI) and the Department of Employment and Productivity, officials heard the former
express their broad preference for retaining the pre-entry closed shop, albeit with safe-
guards for genuine objectors.®? The Secretary of State, however, was not persuaded,
instead seeing the proposed agency shop as a critical ‘safety valve’ to allow dissatisfied
members to challenge the ‘exclusive rights’ of trade unions.®® Although the CBI's sub-
sequent written comments on the Consultation Document were broadly supportive of
many other aspects of the proposed legal framework, they remained sceptical about
whether ‘the proposal to protect people seeking employment from discrimination on
account of trade union membership, non-membership, or industrial activity will work in
practice’. Indeed, the CBI argued that it was ‘likely to cause more difficulties than it will
solve’.* Again, it was recognised that it would often be virtually impossible to prove that
someone had been offered or denied employment because they were—or were not—a
trade union member. Yet Ministers remained unpersuaded, as their ideological hostility
triumphed over industrial realities and political pragmatism.

When the Industrial Relations Bill was published in December 1970, the CBI's employ-
ment policy committee met to discuss further recommendations. The minutes are replete
with frustration at its failure to influence the government, despite the normally close
ideological affinity between the CBI (as the employers’ ‘peak association’) and the
Conservative Party. Determined to avoid embarrassing the Government, however, the
CBlI strategy shifted to trying to influence Conservative backbenchers who it hoped would
table amendments on its behalf at the Bill’s parliamentary committee stage.®® CBI leaders
understood the political difficulty for the Conservative Party of retaining a form of closed
shop which conflicted with its ideological conviction that trade union membership should
be based on individual choice, not industrial conscription. Acknowledging the
Conservatives' predicament, the CBI's employment policy committee confined itself to
endorsing (post-entry) agency shops—as the proposed ‘union’ shops were now called—
albeit with appropriate safeguards, both to protect individual employees with genuine
objections to union membership, and to provide designated trade unions with protection
against ‘troublemakers and splinter groups’.°® Nonetheless, the refusal or unwillingness of
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Ministers to respond favourably to the CBI's concerns remained a source of significant
frustration.®”

Despite the CBI's concerns and criticisms—or perhaps precisely because of them—Carr
reiterated to Departmental officials the need to hold firm on the Industrial Relations Bill's
outlawing of the closed shop:

| think we must maintain our current position. Of course, it will create difficulties, and of
course there is substance in the points of view of ... the CBI, and the nationalised industries.
But there are difficulties in the present situation, and all the alternatives suggested.®®

Departmental officials struggled to identify a compromise that both accommodated the
concerns of employers and was compatible with the government’s strategy to prevent
continued de facto control of employment by trade unions via the closed shop. To this
end, any adjustments to ‘rules of admission’ in trade union handbooks—the CBI's pre-
ference—or toleration of the pre-entry closed shop on the grounds of industrial stability,
were acknowledged by DE officials to be incompatible with the Government’s strategy for
industrial relations reform.®® Yet there remained a recognition among some Departmental
officials that, in exceptional circumstances, and for reasons of pragmatic practicability,
there might be case for permitting the traditional (pre-entry) closed shop in industries or
sectors strongly characterised by periodic or peripatetic employment.”® This perspective
was subsequently to prove highly prescient.

Meanwhile, there was renewed debate within the parliamentary Conservative Party
over the Industrial Relations Bill's provisions to encourage or secure maximum trade
union membership via ‘post-entry union/agency shops’. There were four reasons for
this heightened intra-party debate. First, the incorporation of the closed/union shop
provisions into a parliamentary Bill would mean that they moved beyond a policy
proposal in Opposition and become an imminent measure about to be enshrined in
law. They would be ‘real’ and thereby acquired greater urgency for Conservative libertar-
ians who disliked the ‘union/agency shop’ compromise adopted by the Party’s leadership,
irrespective of proposed safeguards.

Second, but closely related, once the policy was included in a Bill, it provided new
opportunities for Conservative critics and opponents of the union/agency shop to table
amendments at the Bill's committee stage. The risk was either diluting the proposals or
the introduction of much stronger safeguards for non-trade unionists. Indeed, with over
600 amendments tabled at this stage of the Bill (albeit on a wide range of issues, not just
the union/agency shop provisions), the Committee entailed 137 Divisions (parliamentary
votes), of which 75 were after midnight. Altogether, these Divisions consumed over 27
hours, whereas the Division at Second Reading stage (to endorse the principles of the Bill)
only took 12 minutes.”" In the context of a Bill produced at speed, and therefore without
adequate time for the usual internal deliberative processes, this added to the risk of
a poorly drafted Act of Parliament.”?

Several Conservatives have subsequently acknowledged that the Industrial Relations
Bill had been overly legalistic, perhaps reflecting the significant role of Conservative
barristers, like Geoffrey Howe, in drafting the legislation.”® The existing literature is united
in the view that this was a significant flaw.”* It was ironic that in attempting to render the
Industrial Relations Bill water-tight from a legal perspective, the government unwittingly
enshrined rigidities and inconsistencies which weakened it in practical terms when
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implemented. Our evidence demonstrates that this was primarily driven by ideological
considerations and concerns surrounding party management, although this misstep
reinforced the subsequent criticism that many of those most actively involved in drafting
the legislation had little direct or real-world experience of industrial relations, and the
myriad complexities involved in day-to-day industrial life and the human interactions
involved.

The third reason for the renewal or intensification of intra-party debates over max-
imum union membership was that the legislative proposals became clear to all
Conservative MPs, bringing them directly to the attention of the vast majority who had
not been involved in developing the policy in Opposition. This significantly widened the
scope for disagreement. For example, in criticising specific aspects of the Bill, some
Conservative MPs highlighted issues which had previously been disregarded, down-
played, or remained unresolved. For example, John Page and Sir Edward Brown (a senior
member of the Conservative Trade Unionists organisation) expressed concern that in
granting workers the right to belong to a trade union, rather than a designated or
‘appropriate’ trade union, the Government would be encouraging multi-unionism. The
resultant fragmentation of union membership, as noted above, was deemed contrary to
the goal of fostering more orderly and stable industrial relations.”

Fourth, the parliamentary passage of the Industrial Relations Bill attracted lobbying
from various employers and trade unions who were unhappy with the provisions con-
cerning the closed/agency shop. Several concerned parties sought concessions or exemp-
tions via legislative amendments. This is quite normal; the relevant Minister(s) or/and
backbench MPs will often be encouraged to accept or table amendments on behalf of
extra-parliamentary organisations or socio-economic sectors who are directly affected by,
or have a material interest in, a Bill.

The Industrial Relations Bill's proposed outlawing of the (pre-entry) closed shop
attracted lobbying from two occupational groups, namely the entertainment, and seafar-
ing, industries. Both sectors argued that they had ‘certain characteristics in common
which distinguish[ed] them from most other sectors’, most notably that employment
was ‘typically of short duration, and the attachment to particular employers [was] the
exception rather than the rule’. Consequently, workers in these sectors were ‘seldom
together in the same company or establishment on two successive engagements’ and, as
such, they effectively constituted ‘a large transient workforce’. This meant they would be
unable to establish a ‘union shop’ to protect and promote their collective interests. They
lobbied to be treated as exceptional cases exempted from the Bill's outlawing of the
closed shop.”®

Reflecting the weight of this argument, Department of Employment officials were
engaged in ongoing negotiations with Equity (the actors’ union) and the National
Union of Seamen (NUS) about how these two professions might be excluded from the
Bill's ban on the pre-entry closed shop. In the words of one official even before the Bill was
on the statute book, they were ‘conceding the possibility of legitimising certain closed
shop agreements’.”’

When amendments were tabled during the Bill's committee stage to permit these
limited exceptions to the prohibition of the pre-entry closed shop, Carr promised to give
them careful and sympathetic consideration. He quickly moved away from his earlier
insistance that granting exceptions to any industry or profession would weaken a key
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objective of the Bill by encouraging other trade unions to seek similar exemptions.”®
Departmental officials quickly drafted proposals in case it became ‘politically desirable or
necessary to make some concession to meet those critics—not only on the Opposition
benches—who have argued that the agency shop provisions will destroy the position of
unions in some industries’. Equity and the NUS embarked on extensive discussions with
the Department’s industrial relations division, after which the ‘fairly persuasive case’ was
accepted.”®

Consequently, during the Bill's Report Stage (which immediately followed the commit-
tee stage), Carr introduced a new Clause to facilitate an ‘approved closed shop agree-
ment’ in specific instances where trade union membership would normally be a condition
or requirement of appointment or employment. He explained that while the Government
remained strongly opposed to compulsory trade union membership, ‘we do nevertheless
accept the force of representations which have been made from a number of quarters and
from both sides of the House'®® These amendments and associated exceptions exacer-
bated divisions in the Conservative Party between those MPs who were pragmatically
willing to accept a closed shop in specific cases, and others on the Government’s back-
benches, such as Raymond Gower, who feared that the new Clause might ‘knock a large
hole in the general principle against the closed shop’?' These divergent perspectives
were exemplified by numerous sharp parliamentary exchanges.??

Another backbencher, William Rees-Davies, lamented that the new Clause permitting
an approved closed shop for actors and merchant seamen did not extend to the Writers’
Guild of Great Britain (who, he noted, wrote many scripts and screenplays for members of
Equity) and the Musicians’ Union.?? Similarly, Peter Emery described the new Clause as ‘a
step in the right direction’, but wanted it to permit even more closed shop agreements.
He argued:

The operation of a closed shop in [an] industry, with one union dominating, will allow the
unions to have control over its militants, something which has not happened up to the
present. Unlike my right hon. Friend the Member for Kingston-upon-Thames [Mr. Boyd-
Carpenter], | think that a trade union should have the right to preclude certain people from
being members of the union, whether by depriving them of their union cards if they are
already members, or by stopping them from obtaining employment, because the trade union
believes that such people will not assist in operating the arrangements which the union has
entered into, and | hope registered, under the Bill.

In response to his Conservative colleagues who vehemently opposed the closed shop on
the ideological grounds of preserving individual liberty and/or as a matter of principle,
Emery insisted that an individual trade unionist should not equally have a ‘right to be able
to disrupt an industrial organisation’ by single-handedly and disruptively defying collec-
tive agreements entered into by the official (and quite possibly democratically elected)
union leadership. He insisted that ‘under a closed shop ... It will be possible for that
person to be disciplined and perhaps to have his trade union card taken away, if that is
necessary’. After all, Emery reiterated: ‘One of the matters with which this Bill is principally
concerned...is to obtain a greater degree of industrial discipline’. He continued: ‘If the Bill
can strengthen the powers of trade unions in this matter, it is a good thing’.®* The
inherent contradictions and inconsistencies embedded within the government’s strategy,
which these intra-party disagreements reflected, remained unresolved as the Bill wended
its way to the Statute Book.
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Enforcing the ‘agency’ and ‘approved closed shop’ provisions

Once enacted, the ‘agency shop’ and ‘approved closed shop’ provisions were implemen-
ted in stages. From 1 December 1971, trade unions could apply for agency shop status,
making it a condition of employment that a worker must join a designated trade union.
Individuals could now opt-out of union membership, but were still required to pay the
subscription fee, or, alternatively, if they held genuine deeply held conscientious objec-
tions to joining a union, contribute the equivalent sum to charity. Approved closed shops,
envisaged as only being permitted in exceptional circumstances, required a joint applica-
tion on the part of the trade union and employer. This contrasted with agency shop
arrangements, which could be granted without an employer’'s agreement. From
28 February 1972, under Sections 5 and 7 of the Act, it became an ‘unfair industrial
practice’ for an employer to infringe an employee’s rights in relation to trade union
membership. All pre-entry and post-entry closed shops in effect became unenforceable
under the law.®”

Despite this radical departure from long standing voluntarist practices, the new closed
shop provisions had very little direct impact on industrial relations. This was because both
agency shop and approved closed shop agreements only applied to registered trade
unions. This tied their fate to the success of registration and the Act’s new Registrar of
Trade Unions and Employers Associations (RTUEA). However, the Government’s decision
to place both registration and enhanced individual rights among the non-negotiable
tenets of industrial relations reform exacerbated consternation on both sides of industry
at the limited consultation over the Act’s provisions. This further soured relations with the
trade unions

In March 1971, the TUC held a Special Congress on the Industrial Relations Bill. It
decided that no affiliated trade union should cooperate with the new institutions or
register under the legislation.®” The Government’s immediate challenge was now not
related to enforcing the ban on the closed shop, but rather how to combat the TUC's ‘non-
cooperation’ policy. Ministers were flummoxed because they had not foreseen registra-
tion as the immediate flashpoint for resistance. Not only had the Cabinet assumed that
trade union condemnation of the legislation was mostly rhetorical or performative to be
followed by acquiescence, it was also hoped that access to the new ‘closed shop’
provisions would provide an inducement for trade unions to register.2®

The NUS and Equity did register, as expected, to secure approved closed shop agree-
ments. Several other TUC-affilliated trade unions wavered, with access to the agency shop
among the stated reasons for registering.®’ However, efforts to cajole wavering unions
onto the register proved largely unsuccessful. After 3 months, officials at the RTUEA
admitted they had ‘been hampered by the unequivocal attitude of a number of influential
affiliated unions towards TUC policy on registration’.°

The TUC's campaign against registration and the Act’s institutions was so successful
that ‘agency shop’ provisions quickly came to be seen as an irrelevance to practical
industrial relations. The CIR only ever recommended two approved closed shops—the
National Union of Seamen and Equity, noted above—and, as previously discussed, this
reflected the particular circumstances of the two unions and their members.”' Equity
entered a period of ‘rancorous turmoil’ as the decision to register remained a constant
source of destabilising internal wrangling between 1972 and June 1974, when the union
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eventually deregistered.”? For many other trade unions, the risk of being suspended or
expelled from the TUC was a powerful incentive against registering, even though non-
registration precluded access to the potentially beneficial provisions of the Act.”* As Jack
Jones, General Secretary of the Transport and General Workers’ Union, observed: ‘The
Government'’s plan to use registration as a means of disciplining unions was shattered ...
Refusal to register was seen as a major act of defiance against the Government’s labour
legislation”.”*

The Industrial Relations Act was then fatally weakened in the summer of 1972, when
a protracted national dispute involving dock-workers in Hull, Liverpool, and London
culminated in the NIRC committing five dockers to Pentonville Prison for contempt of
court.”® In the immediate aftermath of this dispute, the NIRC was heavily politicised,
strengthening the resolve of trade unionists to resist the Act.”® Even before this crisis,
Robert Keith, the Chief Registrar (RTUEA), accepted that non-cooperation made it unlikely
there would be any significant progress in the foreseeable future. He decided against
hustling TUC affiliates onto the register.”” By the end of June 1972, the TUC’s Finance and
General Purposes Committee voted to suspend every affiliated trade union remaining on
the register. This catalysed the remaining wavering unions to deregister, including the
Electrical, Electronic Telecommunications and Plumbing Union, the Iron and Steel Trade
Confederation and, soon after, the Civil Service Union.”® The following month, a senior
Departmental official conceded: ‘The prospect of any significant move towards registra-
tion, short of fundamental changes in the Act, now seemed remote”.>®

The fact that employers’ concerns had been mostly disregarded during the limited pre-
implementation consultation process proved to be another strategic error by Ministers.
The CBI had already circulated guidance to affiliated employers urging a non-
confrontational approach when managing existing closed shop agreements with recog-
nised trade unions. Employers faced an imminent quandary when such agreements, many
of which were long-standing, became legally unenforceable. Employers feared the reac-
tion of trade unions if otherwise satisfactory recognition arrangements were disrupted.
There was also apprehension about how employers should manage the very real possi-
bility of recruiting an individual who exercised his or her right not to become a member of
a recognised trade union, or an existing employee terminated their union membership.

When exploring potential recommendations to militate against the worst conse-
quences of trade union non-compliance, the CBI fully acknowledged that it would be
‘unrealistic’ to urge employers to ‘adopt a positive policy in conformity with the Act’. To
do so would be ‘provocative and could precipitate trouble’ while ‘in some cases existing
arrangements would take time to unscramble’.'® The ‘memorandum of guidance’ issued
was limited to clarifying the law and offered purely pragmatic advice. Employers were
encouraged to take positive action to stabilise difficult situations and exercise common
sense to avoid inter-union rivalry. This included following the provisions of the new Code
of Industrial Relations Practice, which advised granting recognition and sole bargaining
rights to unregistered unions when it promoted good industrial relations.'®' The confirms
the conclusion of the most authoritative contemporary study, that ‘employers generally
did all they could to avoid legal decisions on their closed shops'’.'*?

Although the TUC reluctantly permitted affiliated unions to defend themselves in
court (contrary to its general stance of non-cooperation with the Act’s institutions), the
trade unions’ overall policy was robust and remained effective. A TUC review
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conducted at the height of industrial unrest on the railways and in the docks hailed ‘a
very satisfactory response’ from affiliated members. Despite non-registration resulting
in ‘certain disadvantages’, including sacrificing access to the agency shop provisions,
most trade unions still deregistered. Those that did not had either struggled to secure
adequate support from the membership under their rules or, alternatively, favoured
registration to further their own sectional interests. To reverse the policy now would
be a ‘breach of faith’ and the admittedly ‘distasteful’ decision was therefore taken to
expel from the TUC those unions that remained on the register.'®® By the middle of
1973, the TUC publicly proclaimed that non-cooperation had left the Act ‘largely
irrelevant to industrial relations’ precisely because ‘the overwhelming majority of
employers had sensibly ignored the battery of legal weapons that the Act makes
available’.'® This triumphalism was underpinned by a TUC survey illustrating that
most unions had maintained their pre-Act memberships levels, and ‘many employers’
were cooperating with unions to maintain ‘100% membership arrangements’ despite
the closed shop being outlawed.'®

Employers feared the potential disruption which could be caused by individual
employees exercising their new rights as contributing non-members who were freed
from existing sanctions under trade union rules. A notable example was the Langston
v AUEW case, where ‘even the law had to bend to the inevitable’.°® Here, a former trade
unionist, employed by Chrysler, was fighting to continue his employment despite the de
facto existence of a closed shop. This was unacceptable to the union in question, the
Amalgamated Union of Engineering Workers. He was suspended on full pay, before
eventually being dismissed by the employer. This was contrary to the Act—a fact the
company accepted—and compensation was offered. However, the NIRC refrained from
ordering Langston’s reinstatement because to do so would not promote ‘good industrial
relations’.'®” The TUC had warned that the Act would create exactly this type of conflict.
The TUC's General Secretary, Vic Feather, had even told court officials privately that
individuals like Langston, who had ‘a history of troublesome litigation’, had the power
under the Act to leave ‘chaos in their wake’.'%®

That this case had wrangled from July 1972 before reaching its conclusion in
May 1974 - involving industrial tribunals, the NIRC (twice), and Court of Appeal—high-
lights the complexities of the Act’s provisions concerning the closed shop. Again, the
tensions between stable industrial relations and individual liberty in the Conservative
Government'’s objectives were painfully clear. In replacing the pre-entry closed shop with
the post-entry agency shop, Ministers were potentially reducing the number of workers
over whom trade union leaders would be able to exercise authority.

Moreover, this was one of several cases involving individual rights and the closed shop
where ex-trade unionists successfully played the NIRC and Court of Appeal off against
each other.'® When the Langston case was eventually resolved, the labour editor at the
Financial Times, John Elliot, wrote that the outcome was evidence that Sir John Donaldson
had given up on any notion that closed shops were now unlawful, even if the Act
suggested otherwise. The Langston case, he argued, underlined ‘the IR Act’s total failure
to stop the closed shop practice’.''® This case confirmed that where a long-established
closed shop existed, employers would rather pay compensation for unfair dismissal than
take on the union concerned. Moran argues this was ‘a small price to be paid for industrial
peace’.'"! Writing in early 1973, David Hills, Secretary to the NIRC, admitted ‘the position
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remains much as before the Act, with tacit unlawful closed shops persisting in a wide
range of industries’.''?

Conservative opponents of the closed shop were naturally left frustrated at the overall
ineffectiveness of the Act. For example, a motion passed by the Wessex branch of the
Conservative Trade Unionist National Advisory Committee complained that ‘in spite of the
Industrial Relations Act, the non-unionist is still often prevented from getting a job ...
because illegal closed shops still exist with the condonation of certain managements’.'"?
As a consequence of months of fraught relations in British industry, tribunals and the NIRC
showed increasing reluctance to enforce individual rights under Section 5 of the Act. This
included the provisions pertaining directly to instances where an unlawful closed shop
operated with the tacit agreement of both trade union and employer. This reflected
Donaldson’s acknowledgement that greater flexibility was required to promote industrial
peace, although a desire to begin repairing the Court’s tarnished image also informed the
shift in approach."'* Overall, very few Section 5 applications were ever made. Between
28 February 1972 and 1 July 1973, a total of 325 applications were submitted, but the vast
majority of these failed to reach a conclusion. It is not even recorded how many directly

concerned closed shops.

Devising a position on amendment

Although the Industrial Relations Act’s closed shop provisions proved inconsequential or
ineffective, they still represented an issue of considerable political salience and ideological
tension in the Conservative Party. The Government’s official stance, expressed by Heath in
the House of Commons on 3 July 1972, was that it would be willing to consider amending
the Act, but only after it had a ‘proper period of operation’.'’> In a meeting with TUC'’s
General Council, Heath insisted that a proper judgement could not be reached until ‘it had
been fully tried out and trade unionists had cooperated in working the institutions
created under the Act.''® This included the agency shop and approved closed shop
provisions.

Behind this public stance, Ministers and senior officials were discretely considering
how the Act might be amended. A working group was established in July 1972, chaired by
a senior Department of Employment official, Kenneth Barnes. It initially focused on three
areas: the closed shop, the consequences of non-registration, and sanctions against
individual trade unionists and union officials. On the closed shop, Departmental officials
acknowledged that the right not to belong to a trade union was widely perceived by trade
unionists as both an ‘opt out’ of collective labour relations and a tool to weaken
established unions. The group’s initial assessment acknowledged that most trade unions
remained ‘bitterly hostile’ to outlawing the closed shop, and were ‘determined to exploit
every possibility of maintaining in force 100% membership’.'"” Officials considered the
possibility of abandoning the agency shop and reinstating closed shop agreements
subject to ‘suitable safeguards’ for conscientious objectors and the ability of employees
to challenge a closed shop through a workplace ballot.''®

However, there were several political challenges to overcome. The Government had
rejected the TUC's call to suspend the Act, and Ministers reiterated the need to grant the
legislation sufficient time before any objective examination of criticisms and deficiencies
was conducted."'® This inevitably made handling any negotiations around the Act, or
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a formal income policy (which was by now deemed necessary due to trade union non-
cooperation over the Act and inflationary wage claims), extremely challenging. In
a document exploring amendments that might facilitate cooperation—described as
‘necessarily tentative’'?° — the closed shop featured extensively. It argued the trade
unions’ stance was well-captured in a recent article by Lord Wedderburn, noting: ‘the
duty of a labour law system is first to the individuals in the collective majority; and
only second - not to be forgotten but second - to individuals who wish to opt out of
collective labour relations’.'' This was of course juxtaposed to the ideological predis-
position of Conservatives opposed to the closed shop, many of whom occupied senior
positions in the government.

Whilst officials took issue with the veracity of trade union criticisms levelled against the
Act, it was accepted that employers broadly concurred with them. The document con-
cluded that:

it is probably a fair assessment that employers generally would be prepared to countenance
the reinstatement in law of the closed shop if this would help to remove some of the
bitterness from the present industrial relations scene, and strengthen the hand of the
moderate and pragmatic trade unionists.'*?

Options included permitting employers and trade unions to operate a closed shop subject
to a prior ballot of the relevant employees to gauge the scale of support, or allowing
closed shops to be established or operated voluntarily by employers and trade unions,
subject to the right of employees to challenge their introduction or continuation. How
Ministers would ‘sell’ this to Government backbenchers, though, was flagged as the
primary obstacle. Such choices depended on ‘the tactical and political circumstances in
which any “deal” is made’.'**

The most that the Government was willing to consider at this juncture was a re-
examination of the legislation conducted by an inner circle of trusted civil servants. The
limited task was to examine potential amendments to ‘make the Act work better—not
water it down’."** There was a willingness to consider oft-repeated criticisms of the closed
shop provisions and to examine options to amend registration to broaden access to
agency shops. However, the underlying assumption was that the Act was broadly correct.
There was to be no criticism of its original architects. Participants in these discussions
were advised to ‘ask ourselves constantly how far we are prepared to go without
cooperation from the trade unions of a kind, and to a degree, which they have not so
far shown themselves willing to give’.'*

Departmental officials struggled to reconcile the apparent incompatibility between the
Government’s commitment to enshrining individual workers’ rights under Section 5, and
the view shared by most trade unions, and many employers, that the traditional closed
shop was necessary to secure industrial order and peace. From the TUC's perspective, the
recent legal decision in the docks dispute strengthened the argument for the closed shop
to secure union discipline. This was because one outcome of the legal wrangling was that
the unions, not individual trade unionists, could now be held liable for potentially
unlimited fines if members defied the NIRC. Yet when Dai Davies, General Secretary of
the Iron and Steel Trades Confederation and TUC General Council member, reiterated that
union discipline was ineffectual without the ultimate threat of expulsion, officials rejected
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the argument as it would involve diluting the right to belong to a trade union and,
relatedly, the right not to be unfairly dismissed.'

This dilemma had been widely acknowledged within the Department for some time. It
went to the heart of the Government’s predicament:

To proceed along these lines would make a substantial inroad into the Act’s abolition of the
closed shop, and as such would be extremely unpopular with the Government’s supporters.
Moreover, it would be making substantial inroads at a point where the closed shop bears
most heavily on the individual.'?’

In an August 1972 brief for Maurice Macmillan (who had succeeded Carr as Employment
Secretary in April 1972), prepared in advance of a meeting with CIR officials, it was
stressed that there should be no mention of the Departmental group discussing potential
amendment of the Act. Despite public criticism of the Act in The Times by retired Law Lord
and life peer, Baron Patrick Devlin, officials insisted: ‘. .. we do not want to give impression
that the Government is contemplating any early move, but it has said it will be prepared
to review after a fair period of trial’.'?®

The following month the first substantive memorandum on amending the Act
emerged. Ken Barnes insisted: ‘There is no politically acceptable justification for
a retreat from the Act's agency shop concept as a unilateral gesture by the
Government'. A stalemate was apparent as the same document acknowledged that ‘if it
ever came to a deal with the TUC, it would probably be necessary to abandon the agency
shop and legitimise the closed shop, but provide for its introduction or continuance to be
subject to challenge by ballot by (say) 20% of workers affected’.'?® Not only was a political
trade-off with the TUC increasingly unlikely, any such deal would almost certainly have
proven unpopular among many Conservative backbenchers, particularly those on the
Right of the Party who had been most enthusiastic about legislation to curb the trade
union power and were therefore most disappointed at the Government’s perceived
capitulation to union resistance.

The government’s predicament was compounded by the fact inflation continued to
rise rapidly. The pre-Thatcherite view was that this was fuelled by price increases invoked
by employers in response to higher wage costs conceded in the face of trade union
power. Whilst the primary Government objective was to explore ‘in a necessarily tentative
way’ the potential to modify the Industrial Relations Act, it also increasingly needed to
secure trade union cooperation with incomes policy. Ministers recognised that ‘any valid
and politically defensible compromise’ on the Act would have to be capable of ‘satisfying
the TUC whilst not putting the Government in an untenable position in relations to its
supporters’.'*® This would require corresponding concessions from the TUC, including
delivering a commitment to wage restraint. Minsters and Departmental officials were
seeking a ‘middle way’ between not diluting the Act too much and not antagonising the
unions by appearing intransigent, such that any agreement of wage restraint would prove
to be insurmountable.

With the future of the Act in question and the realisation that trade union concessions
on wage restraint were unlikely, the Heath Government found itself contemplating
a statutory incomes policy to curb inflation. This was aways likely to further antagonise
the trade unions. Not only did incomes policy represent considerable state interference in
collective bargaining, but the Heath Government had been elected in June 1970
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committed to restoring ‘responsible’ collective bargaining after a series of increasingly
unpopular incomes policies pursued by Harold Wilson’s Labour Government (which had
itself entered Office in 1964 rejecting a formal incomes policy).'*' Many Conservatives had
assumed that by restoring the authority of trade union leaders over their members, the
Industrial Relations Act would obviate the need for an incomes policy.132 However, at least
one Cabinet Minister, Reginald Maudling, was never convinced by this perspective,
particularly as the Government itself was effectively the employer of workers in nationa-
lised industries and the public sector.'**

In this context, there was great reluctance to dilute the disciplinary aspects of the Act
without reciprocal concessions from the TUC. The closed shop became little more than
a bargaining chip that might facilitate a softening of trade union hostility as the need to
adopt an incomes policy solidified. ‘The ideal solution’, Barnes argued, ‘would be to
preserve the main structure of the Act (including registration) but to offer enough
concessions to get the unions to register’.'** But there were few incentives for the TUC
to accept such concessions as it was negotiating from a position of relative strength.
Senior Departmental officials did not believe it was possible to reach a meaningful deal
with the TUC without offering a total repeal of the Industrial Relations Act. Politically, this
was out of the question. A unilateral change of policy was expressly rejected because:

The ‘package’ would ... be seen to be a Government package; and it could not fail to be
highly controversial (indeed it might be none too easy to persuade the Government’s own
supporters, let alone the TUC, of the merits of different parts of the proposals for
amendment).'3>

In the event, the TUC barely raised amendment of the Act during the eventual tripartite
talks over incomes policy. Instead, talks broke down over the TUC unwillingness to accept
statutory control of wages, leaving the government no option but to impose a 90-day
freeze on both price and wage increases in November 1972. A phased approach to
statutory incomes policy followed thereafter.'*® The Government was now effectively
pursuing two major policies to which the trade unions were implacably opposed;
a legalistic industrial relations policy and a statutory incomes policy to restrain pay
increases for the foreseeable or medium-term future. The government was now repu-
diated from the Right of the Party on two grounds: its perceived capitulation to the trade
unions over the Act and its apparent betrayal over the commitment not to return to
a formal incomes policy."*’

Too little too late

Having failed to reach an agreement with both sides of the industry on a voluntary
incomes policy, finding a conciliatory position on the closed shop proved impossible.
The fact that the government was now hampered on two fronts was reflected in the
subsequent debates over whether—and, if so, how—the Industrial Relations Act could be
amended. The challenge was finding a route forward that was satisfactory to the TUC, the
CBI and Conservative backbenchers. In early 1973, the Conservative party’s Central Policy
Review Staff (CPRS) noted that it ‘would be an extremely delicate political operation for
the Government to retrace its steps by legalising the post-entry closed shop’. A row back
might conceivably be acceptable to the Government’'s supporters if strong legal
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protection was provided to workers who had genuine conscientious objections to trade
union membership, such as ensuring that a minority of employees—it suggested 10% -
could challenge a closed shop through petitioning the NIRC."*® However, most Ministers
still believed that the agency shop was the most sensible option. The main challenge was
largely presentational.

The perspective from within the newly created institutions was inflected with practical
considerations. For the NIRC, the reality was that the de facto closed shop existed
irrespective of the Act. David Hills, Secretary to the NIRC, concluded that:

the only practicable reform would be to remove the restriction on agency shops to registered
unions, leaving the basic provisions as to agency shop itself unchanged. However, this would
be most unlikely of itself to bring an end to existing extreme forms of closed shop, and the
confrontations these entail. There might be more optimism with regard to unions in unorga-
nised sectors, where voluntary agency shops might grow, bringing a gradual acceptability of
the system. The machinery for compulsory agency shops is of course likely to remain unused,
blocked by the TUC opposition to the institutions themselves.'>°

As Lord Donaldson, President of the NIRC, had moved towards accommodating the
closed shop in the pursuit of ‘good industrial relations’, his position was also primarily
tactical and pragmatic. He informed officials that:

whilst the unlawful closed shop is at present a fact of life which may have to be accepted for
the time being, the aim should be to erode it into agency shop. In terms of presentation the
tactic should be to abolish the agency shop and re-write the attributes of a permitted closed
shop.'°

If an acceptable presentational process could be found, Donaldson wanted the NIRC to
approve a form of closed shop after the CIR had reported, and both parties—trade union
and employer—agreed. At this stage, officials considered this a ‘fair point’.'*!

By the middle of 1973, officials were briefing the Secretary of State that ‘the ban on the
closed shop is virtually unenforceable’, adding that ‘there would be wide support among
employers for recognising this fact’.'*® Soon after, the Institute for Personnel
Management argued publicly that as there was no prospect of the trade unions diluting
their opposition to the Act’s prohibition of the closed shop. The group contended that it
should be legally permitted, precisely because the ban was unenforceable.'** Similarly,
the Engineers Employers’ Association argued that the situation was unstainable and that
the law ‘should be brought closer into line with the existing situation in industry’, even if
this meant a recalibration ‘to increase collective rights at the expense of individual
rights’.'**

It was suggested that this could be achieved through relaxing registration as the access
route to the agency shop, or, alternatively, introducing a new concept that amalgamated
agency shops and ‘approved’ closed shops, to permit ‘post-entry’ closed shops. This was
favoured on three grounds. First, it better reflected everyday industrial relations. Second,
the risks associated with industrial disputes brought about by maverick individuals
exercising their rights would be eliminated. Third, by stabilising collective bargaining
units, the formation of splinter groups and unions would be prevented. And, crucially, the
pre-entry closed shop would remain outlawed.'*

The extent to which these practical suggestions directly impacted ministerial decision-
making is difficult to ascertain. Nevertheless, a pragmatic acknowledgement of the
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industrial reality in relation to the closed shop had permeated most organisations outside
of the Government. The CBI's employment policy committee concluded that ‘the law
must recognise reality’ before admitting that the ‘unions have managed to frustrate the
purpose of the Act, and the present position is detrimental to good industrial relations’.'*
Despite being unable to reach broad agreement on amending the Act, the CBI’s stance
now focused entirely on ‘the practicalities of [the Act’s] operation’ instead of the ‘philo-
sophical considerations’ that hampered Conservative politicians who were compelled to
look to the Parliamentary Party and wider membership. The CBI explicitly called for the
post-entry closed shop to be legalised because an outright ban was simply
unenforceable.'*’

Trade unions’ successes in resisting the Act—especially registration and the closed
shop provisions—emboldened the movement. This was bolstered when the Labour
Opposition pledged to repeal the Industrial Relations Act if it won the imminent general
election. This became an integral component of a comprehensive ‘social contract’ with
the trade unions. lllustrating this confidence, when Feather met Donaldson in
February 1973, the TUC's General Secretary insisted that ‘[t]here is no need to amend
the Act as it has effectively been by-passed’.'*® This argument was reiterated to the Prime
Minister and senior officials in early July and August 1973.'%°

Behind the scenes, the government was dancing on the head of a pin as it tried and
failed to square the consequences of its broader philosophical concerns with practical
industrial relations. For example, Macmillan had already ‘agreed that the closed shop had
to be made acceptable’ in April 1973. However, despite his preference for permitting the
closed shop with safeguards (i.e. a 20% membership challenge and the right of appeal
against subsequent expulsion), he was always concerned about individuals being
expelled by a trade union for minor reasons and then struggling to find work if there
was no effective appeal procedure.'*® Whilst the Government’s formal position remained
that the general ban on the closed shop should be retained, the direction of travel was
that registration should not be a condition for entering into agency shop agreements,
adjusting the right not to belong to a trade union in the manner now broadly accepted by
Macmillan. But this was all caveated by acknowledgement that there was now only
a ‘remote prospect of any agreement or understanding’ with the trade unions."*"

This ultimately prevented any progress on amending the Act. The Government’s official
stance remained that:

the agency shop is the best available compromise between union security and individual
rights, that if we can reach an accommodation on registration that barrier to use of the
agency shop should disappear, and that on this basis the agency shop concept could for the
first time be given a fair trial.”>

Ministers were in an obvious quandary; there were clearly serious problems with the
practicalities of the Act, including extensive (and unforeseen) non-compliance by most
trade unions. But the Government was unable to secure agreement, either within the
Conservative Party, or with the TUC and CBI, on acceptable or practicable amendments to
the legislation. A political stalemate ensued.

When Macmillan met with Robert Carr, Geoffrey Howe, Sir William Armstrong (Cabinet
Secretary) and Conrad Heron (recently appointed Permanent Secretary in the Department
of Employment), the status quo was retained, with putative concessions to the TUC
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framed as nothing more than a ‘fallback position’.'”* Even then, any willingness to
entertain amendment of the Act was to be introduced incrementally, starting with
rescinding the registration rules requirements and the investigative powers of the
Registrar, only progressing towards consideration of legal immunities if any talks pro-
gressed in a meaningful way.'**

In his final contribution as Secretary of State for Employment, Macmillan was
forced to admit that the success (from the trade unions’ perspective) of non-
registration had meant that ‘the Act has remained untried’.'*> In the final months
of the government, and with further major industrial unrest imminent in the coal
mining industry, William Waldegrave, then of the CPRS,'*® wrote to the Prime
Minister’s Private Secretary, Douglas Hurd, reiterating that registration and the
post-entry closed shop were the ‘chief irritants’ in the Act. He argued that, given
the ‘closed shop is historically closely involved in the whole ethos of British
unionism’, there were persuasive grounds to make ‘concessions ... without affect-
ing the essential purposes of the Act’.'>” When the CPRS offered the Prime Minister
its recommendations for amendment in January 1974, it presented the legal frame-
work as an advancement in industrial relations, but believed that concessions were
necessary because ‘the baby must at all costs be kept safely in the bath’.'*®

The water to be discarded was, first, registration, precisely because it was the ‘focal
point’ of trade union resistance and, second, the ban on the post-entry closed shop, which
ought now to be legalised alongside requisite statutory safeguards individuals who
refused to join. The pre-entry closed shop, however, was described as ‘more objection-
able’ precisely because it provided trade unions with an effective veto over who an
employer could recruit. Yet even here, it was now suggested that some concessions
might be worth considering.'*®

With William Whitelaw appointed Secretary of State for Employment at the end of
1973, one final meeting was held among senior figures, chaired by Robert Carr (now
Home Secretary). Whitelaw accepted that concessions on registration were needed,
not least because he could see no possibility of the trade unions softening their stance
otherwise. The intention was that by allowing unregistered unions access to the
agency shop, the Act could operate as originally planned and thereby avoid the
need to legalise the post-entry closed shop.'® The fallback position was to legalise
some type of approved closed shop with safeguards, if this proved to be the only way
to improve relations with the unions.'®' It was hoped that productive discussions with
the TUC could be conducted if the Conservatives were re-elected with a renewed
mandate.'®? After months of political paralysis, there was now a settled position in two
key areas:

(1) Registration. It was reluctantly acknowledged that this aspect of the Act was not
working effectively, and that an alternative ‘less controversial’ means of securing
trade union compliance was needed.

(2) Closed shop. Amending the registration requirement would open agency shop
agreements to currently unregistered unions and give the provisions the ‘fair
trial’ that the government had been calling for. The ‘fallback’ position was allowing
the post-entry closed shop in specific circumstances alongside safeguards for
individuals.



CONTEMPORARY BRITISH HISTORY e 29

Although Conrad Heron remained ‘far from convinced that the TUC could be bought off
so cheaply’,'® the dominant view among relevant Ministers was that this package of
potential concessions might prove acceptable to moderate trade union opinion in any
post-election negotiations.'®*

This was too little, too late. The NUM balloted its members between 31 January and
1 February 1974, returning an 81% majority in favour of a strike. This was scheduled to
commence on 9 February.'®®> The Conservative Party never found a route through the
quagmire that amending the Act proved to be. Heath called a General Election to be
fought on the question of ‘who governs Britain?’ The Conservative Party manifesto
pledged a general commitment to retaining the Act, albeit promising to consult both
sides of industry (employers and trade unions) on any subsequent amendments. The
closed shop itself was not mentioned.'® This never happened as the Conservative Party
was not re-elected in February 1974. The new Labour government enacted the Social
Contract, with the closed shop at the heart of a renewed collectivist ethos and tripartite
arrangements.

The tribulations of British industrial relations continued, however. The lessons of these
years of turmoil profoundly shaped the future approach of Conservative politicians,
leaving abolition of the closed shop as a key policy priority for the Party’s future industrial
policy. Margaret Thatcher's leadership placed even stronger emphasis on the principle of
Individualism rather than Collectivism. This meant that the individual liberties of workers
were prioritised over the rights of trade unions. However, the enhanced rights that
employees were to be granted vis-a-vis the unions would be matched by
a corresponding diminution of workers’ rights in relation to their employers.
A ‘managements right to manage’ became a core principle of Thatcherite industrial
relations reform, in tandem with advocacy of ‘labour market flexibility’.'®”

When eventually returned to office in 1979, the closed shop was weakened, and
ultimately outlawed, via a series of ‘Employment Acts’, whose incremental or step-by-
step enactment clearly reflected lessons learned from the failures of the Heath
Government’s Industrial Relations Act a decade earlier.'®® Instead of a single piece of
legislation which sought to achieve too much, too soon, and provided the unions with
a clear target against which to mobilise their members, the Thatcher Governments
gradually but decisively weakened the trade unions, and eroded the closed shop before
eradicating it altogether. Alongside this legislative programme, the unions were further
weakened by deindustrialisation, the consequent diminution of their membership, and
a growing political consensus that flexible labour markets were a prerequisite of eco-
nomic prosperity and employment. In this context, New Labour’s subsequent Third Way
perspective was that individual rights should be promoted through European Union and
domestic courts, not collective self-regulation by trade unions and employers.'®®

The other crucial lesson learned by the Thatcher was to classify breaches of trade union
laws as civil, not criminal, offences. This offered two key advantages. First, legal cases
against a trade union supposedly acting unlawfully would usually be instigated by
affected individuals, such as employers, individual workers, or maybe members of the
public, rather than the Government itself. This was intended to extricate Ministers from
direct involvement in industrial disputes and associated court cases—Ministers could
claim (however, disingenuously) that any legal proceedings against a trade union were
a purely private matter.
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Second, by designating breaches of industrial relations legislation as civil, not criminal,
offences, any successful prosecutions against trade unions would be punishable by fines,
not custodial sentences. This avoided creating martyrs who might otherwise attract public
sympathy, putting immense pressure on Ministers to intervene to secure their release (as
had happened under the 1971 Act).'”°

The failure of the 1970-74 Act thus proved to be instructive for the next generation of
Conservative politicians. The outlawing of the closed shop—the culmination of decades
of tensions between ideologically-inspired conviction politicians and pragmatic concilia-
tors within the Conservative Party—transformed the industrial relations landscape, reba-
lancing industrial power and ultimately emasculating the trade unions.

Conclusion

The Conservative Party’s intra-party disagreements and difficulties in seeking to outlaw
the trade union closed shop via the 1971 Industrial Relations Act were central to its
downfall. This article, based on primary archival material, illustrates how, as a result, an
ostensibly simple policy, based on clear objectives, proved far more difficult to draft, then
enact, in practice. Senior Conservatives increasingly discovered the complexities of
industrial relations, particularly their inter-connected and interlinked character. Those
sections of the Conservative Party and civil service most closely involved in devising
a policy to outlaw the closed shop found that such a ban was not a straightforward and
self-contained policy but instead had inconsistent implications and contradictory con-
sequences for the Conservatives’ avowed objective of enhancing industrial order and
stability. It was also a policy which urgently required the ‘consent of the governed’, which
in this instance meant the acquiescence of the trade unions.

Perhaps most crucial of all, the Heath Government’s highly legalistic approach to
reform failed to convince the public at large that the time had come for
a reorientation of the relationship between the state and trade unions. For example,
when there was a highly disruptive miners’ strike in 1972, a Gallup poll found that
52% of the British public sympathised with the miners."”! It was during the 1970s
that public concern about trade union power and/or the impact of strikes increased,
such that by late 1978 and early 1979, they were widely viewed as the most
important issue facing Britain."”?> The widespread disruption and inconvenience
caused by the 1978-79 ‘winter of discontent’ was instrumental in finally turning
the public against the trade unions, although subsequent scholarly analysis suggests
that much of the negative impact of these particular strikes was exaggerated for
ideological and partisan purposes, and that individual or localised hardships (albeit
genuine or traumatic to those directly or personally affected) were portrayed as
widespread due to ‘selfish’ unions.'”?

Itis widely acknowledged in the existing literature that the Act contained contradictory
aims and objectives. Building on this, we show how the Heath Government strayed away
from pragmatism by trying (and failing) to accommodate ideological concerns but to the
detriment of policy design and implementation. We reveal the numerous ignored warn-
ing signs at all stages of the policy process. The result was an approach to reform that
failed to appreciate the strength of dissenting feelings on both sides of industry regarding
outlawing the traditional closed shop. The striking failing here is that key policymakers,
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including Geoffrey Howe and Robert Carr, were aware that any legislative reform might
result in ‘multi-unionism’ or/and more non-trade unionists and that this outcome would
almost certainly generate greater instability and disorder in the workplace.'”* Yet, our
research illustrates that the strength of feeling in industry against this aspect of reform
was too easily, dismissed despite the fact that weakening the authority of employers and
trade unions was contrary to the stated aims of the Act.

Despite drafting difficulties and warnings by Departmental officials that the Bill needed
considerably more refinement, Ministers’ decision to introduce it to Parliament quickly, and
with only limited consultation with employers and trade unions, proved disastrous. The
Government'’s failure to heed the criticisms of employers was most damaging. Numerous
employers could foresee many of the innate and imminent practical difficulties with the
legislation. In the event, the Industrial Relations Act quickly unravelled during its practical
implementation. The Conservative Party sacrificed a pragmatic approach to policymaking in
its attempt to achieveits wider ideological objectives regarding the closed shop specifically
and industrial relations generally. However, despite the failure of the Act to reform the
closed shop, our evidence demonstrates the degree of support for these provisions among
key figures in Heath's government to the bitter end. Attitudes towards the trade unions and
closed shop hardened following its double electoral defeats in 1974.

When the Conservative Party returned to office in 1979 following the Winter of
Discontent, the path was set for an incremental, step-by-step, approach to trade union
reform, albeit one whose outward caution belied a stronger determination to persevere.
This time there would be no abandonment or ‘U-turn’ in the face of predictable trade
union hostility and rhetorical denunciations. Instead, in this brave new world of individual
over collective rights, management’s right to manage, and flexible labour markets, the
previous system of voluntarism, quasi-corporatism, incomes policies, and acceptance of
the trade union closed shop, quickly became historical relics of a bygone era, along with
the 1971 Industrial Relations Act itself.
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