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SUMMARY OF THESIS

This thesis seeks to add to the existing literature by specifically attempting to examine
from an African perspective, the regime of the Area, having regard to the changes
introduced by the 1994 Agreement. It seeks to explore what Africa’s contribution to
the evolution and development of the regime was and to place this contribution in the
context of certain historical, social, political and economic factors not only before and
during Third United Nations Convention on the Law of the Sea (UNCLOS III), but
also after the coming into force of Law of the Sea Convention (LOSC) 1982, as well
as the 1994 New York Implementation Agreement. Further, the thesis seeks to
suggest that for African states the regime went beyond a mere set of legal rules, but
rather had undertones that epitomise the recurring antagonism in international law and
politics between the African states, as part of the developing states of the south, and
the developed industrialised states of the north. In addition, the thesis considers the
degree of African participation in the regime, and the possible hindrances to the actual
participation of African states in deep seabed mining activities and the prospects of

such participation in the near future.
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INTRODUCTION

Africa.
Africa is the second largest of the seven continents on earth.' For the purposes of this

thesis it includes not only the continental African states, but also the fringe island states
of Cape Verde, Comoros, Madagascar, Mauritius, Sao Tome and Principe and
Seychelle:s.2 There are 54 states in the continent, of which 39 are coastal states with
coastlines of varying lengths,® while 15 are landlocked developing countries (LLDCs).*
The state with the longest coastline is Madagascar (4,828km), while the Democratic
Republic of Congo has the shortest (37km). Of the states in the continent 34 are classified
as least developed countries (LDCs),” while 6 are small island developing states (SIDs).®
Although Africa consists of different states at varying stages of development, both

coastal and landlocked, sometimes distinguished as Africa north and south of the Sahara,

! Asia is the largest Continent.

2 See Art. 1(2) of the Charter of the Organisation of African Unity, 479 UNTS 39; 2 ILM (1963)766. 53 of
the states were members of OAU. Morocco, the only state that was not a member of OAU, withdrew in
1985 following the admittance into OAU of Western Sahara (now the Sahrawi Arab Democratic Republic)
in 1984, The Sahrawi Arab Democratic Republic is not listed in the table of the United Nations Ocean
Affairs Division on the status of the LOSC and the 1994 Agreement because it is not a member of the
United Nations. The O.A.U has since 2001 been replaced by the African Union (AU) established by the
Constitutive Act of the African Union, which was adopted 11 July 2000 and came into force on 26 May
2001. See http://www.africa-union.org/home/Welcome.htm [Accessed on 7 September 2004].

Presently, like the OAU, there are 53 member states of the AU. (Morocco is not a member).

? Algeria (998); Angola (1600); Benin (121); Cameroon (402); Cape Verde (965); Comoros (340);
Democratic Republic of Congo (37); Republic of Congo (169); Cote d’Ivoire (515); Djibouti (314); Egypt
(2450); Equatorial Guinea (296); Eritrea (2,234 total- mainland on Red Sea, 1151 and Islands on Red Sea,
1083); Gabon (885); Gambia (80); Ghana (539); Guinea (320);Guinea-Bissau (350);Kenya (536);Liberia
(579);Libya (1770);Madagascar (4828);Mauritania (754);Mauritius (177);Morocco (1835);Mozambique
(2470);Namibia (1572);Nigeria (853);Sao Tome & Principe (209); Senegal (531); Seychelles (491); Sierra
Leone (402); Somalia (3025); South Africa (2798); Sudan (853); Tanzania (1424); Togo (56); Tunisia
(1148) and Western Sahara (1110). All the lengths are calculated in Kilometres (Km). Figures from C.1.A -
The World Factbook 2004. See http://www.cia.gov/cia/publications/factbook/index.html [Accessed 26
August 2004].

* Botswana, Burkina Faso, Burundi, Central African Republic, Chad, Ethiopia, Lesotho, Malawi, Mali,
Niger, Rwanda, Swaziland, Uganda, Zambia and Zimbabwe. See list of Landlocked Developing Countries.
http://www.un.org/special-rep/ohrlls/lidc/list.htm { Accessed on 29 September 2004].

5 Angola, Benin, Burkina Faso, Burundi, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-
Bissau, Lesotho, Liberia, Madagascar, Malawi, Mali, Mauritania, Mozambique, Niger, Rwanda, Sao Tome
and Principe, Senegal, Sierra Leone, Somalia, Sudan, Togo, Uganda, Tanzania and Zambia. See list of
Least Developed Countries http://www.un.org/special-rep/ohrlls/Idc/list.htm [Accessed on 29 September
2004].

6 Cape Verde, Comoros, Guinea-Bissau, Mauritius, Sao Tome and Principe and Seychelles. See list of
Small Island Developing States http://www.un.org/special-rep/ohrlls/sid/list.htm [Accessed on 29
September 2004].
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these states located in the continent, along with the fringe island states mentioned above,
regard themselves as a bloc, especially under the auspices of the Organisation of African
Unity (0.A.U), now replaced by the African Union (AU).” Over the years these states

have become recognised at various international forums as the African grouping.8

Africa is bounded on the north by the Mediterranean Sea, the Atlantic Ocean on the west,
the Red Sea on the north-east and the Indian Ocean on the south-east.” The sea, with its
multifunctional use, is therefore of great significance to the continent. It provides a link
for transportation and trade between various coastal states, both within and outside
Africa.'” " Also through fishing it serves as a source of food, contributing greatly to the
protein content of the diet of the various indigenous peoples of Africa.'" Further, the
tremendous offshore mineral resources of certain African coastal states provide much-

needed income for the development of these states.'?

7 See Moneim Hefny, A., “A regional perspective: Africa and the Law of the Sea Convention” in Vidas, D.,
& Ostreng, W., (eds.), Order for the Oceans at the Turn of the Century, (The Hague/London/Boston,
Kluwer Law International, 1999) p.365 at 366. See also Doombos, M., “The African State in Academic
Debate: Retrospect and Prospect”, (1990) 28(2) The Journal of Modern African Studies, p.179 at 180-183,
where the author points out that, despite the demographic and socio-economic differences, as well as
variations in political and ideological orientation in different states in Africa, there are significant common
characteristics justifying the examination of these various states as one whole. For an analysis of the
common interests that acted as a unifying force for the African bloc at the Third United Nations Conference
on the Law of the Sea (UNCLOS III), see section 2.1.6 of chapter two of this thesis.

® For example, see the United Nations Organisation and the International Seabed Authority.

® Rembe, N, Africa and the International Law of the Sea, (Alphen aan den Rijn, the Netherlands, Sijthoff &
Noordhoff, 1980), p.3.

1% Recently archaeologists from UCLA and the University of Delaware have uncovered evidence indicating
sea trade involving spices and other exotic cargo between India and Egypt during the Roman Empire. See
http://www.popular-science.net/history/india_egypt_trade_route.html/ [Accessed 26 August 2004].

' Akintoba, T.O., African States and Contemporary International Law: A Case Study of the 1982 Law of
the Sea Convention and the Exclusive Economic Zone (The Hague/Boston/London, Martinus Nijhoff
Publishers, 1997), pp.106-125.

"2See Rona P.A., “Resources of the Sea Floor”, Science Magazine, vol.299, issue 5607, 31 January 2003,
pp.673-674 http://www.sciencemag.org/cgi/reprint/299/5607/673.pdf [ Accessed on 28 September 2004];
West Africa Offshore, http://wn.com/s/westafricaoffshore/ [Accessed on 28 September 2004]. For instance
it is estimated that the recoverable oil reserves in the Nigerian deepwater area range from eight to nearly 20
billion barrels. See http://www.mbendi.co.za/indy/oilg/ogus/af/ng/p0005.htm[Accessed 26 August 2004].
Also see Rao, P.S., “Offshore Natural Resources: an Evaluation of African Interests”, (1972) 12 Indian
Journal of International Law, pp.345-367 and on the West African coast see generally Underwood, P.C.,
“Ocean Boundaries and Resource Development in West Africa” in Johnston, D.M., & Saunders, P.M.,
(eds.), Ocean Boundary Making: Regional Issues and Developments (London/New Y ork/Sydney, Croom
Helm 1988), pp.229-267.
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In terms of adverse memories, the sea also plays a role in two landmark events in African
history - the slave trade and colonialism. The sea served as a slave trade route by which
many Africans were carted off as slaves to other continents. It was also through the sea
that the colonisers came to colonise and subjugate the continent. These twin events of the
slave trade and colonialism have radically affected the African continent and the effects

are still being felt prescntly.13

In the context of international law, the issues concerning the sea provided one of the
avenues for newly emergent African states to challenge the existing status quo of

international law and relations.'*

Literature Review

African states made significant contributions to the evolution and development of the
regime of the deep seabed beyond national jurisdiction (the Area), the subject matter of
this thesis. This innovative regime was one of the main reasons for the convening of the
Third United Nations Convention on the Law of the Sea (UNCLOS III). The deep seabed
regime, as contained in Part XI of the Law of the Sea Convention (LOSC) 1982 15 and the
New York Implementation Agreement 1994,'° introduced rather intricate rules to regulate

the Area.

There has been extensive literature on the LOSC, including a number analysing the deep
seabed regime. '’ The challenge in writing this thesis, therefore, was not a dearth of
materials, but rather the task of sifting through a vast number of materials with a view to
deducing those especially relevant to the topic of the thesis, which is specifically to
examine the role of African states in the evolution and development of the regime. Such

literature include materials focused on a general study of this regime, an example being

' On the effect of colonialism on African boundaries see generally Brownlie, 1., African Boundaries: A
Legal and Diplomatic Encyclopaedia (London, C.Hurst and Co.Publishers Ltd, 1979).

' See Miles, E., “The Structure and Effects of the Decision Process in the Seabed Committee and the Third
United Nations Conference on the Law of the Sea”(1977) 31(2) International Organization, p159 at 162
and generally, Friedheim, R.L., Negotiating the New Ocean Regime (South Carolina, University of South
Carolina Press, 1993), pp.220-263.

321 ILM 1245(1982).

'°33 ILM 1309(1994).



E.D. Brown’s book, Sea-Bed Energy and Minerals: The International Legal Regime,
Volume 2, Sea-Bed Mining (2001). This book appears to be the most recent extensive and
detailed study of the regime. It examines the background leading to the regime, the whole
concept of the common heritage of mankind, the specific provisions of the regime
contained in Part XI of LOSC as modified by the 1994 Agreement and the work of the
Preparatory Commission (PrepCom) and the institutional framework and activities of the
International Seabed Authority (ISA) as at 2001 when the book was written. Though this
book served as a very important resource material, the present thesis differs from
Brown’s book to the extent that it seeks to examine this regime not from a general
perspective, but rather a regional perspective. The thesis specifically seeks to examine the
regime from the perspective of African states. In so doing, the thesis seeks to pinpoint the
underlying factors that influenced and possibly still influence the attitude of African
states towards this regime, as well as certain peculiar problems or limitations faced by
these states in actual participation in this regime. Inevitably this thesis, in looking at this
regime from an African perspective, considering that the whole approach of African
states to the evolution of the regime was to challenge the status quo, also differs from
Brown’s study which, in many respects, examines the regime from the standpoint of
developed industrialised states. This can particularly be discerned from his stance on
whether seabed mining of the Area was one of the freedoms of the high seas, and whether
the common heritage of mankind principle, in view of the various resolutions supporting
it in the 1960s and 1970s, assumed the status of customary international law. As far as
Brown is concerned, until the 1994 Agreement that ended the conflict between the
principle of freedom of the high seas and the principle of the common heritage of
mankind, seabed mining amounted to one of the freedoms of the high seas. He is also of
the view that prior to the 1994 Agreement the principle of the common heritage of
mankind incorporated in its original form in Part XI did not amount to customary
international law binding on non-parties.'® Earlier works in support of the developed,
industrialised states’ viewpoint include Kronmiller, Theodore G., The Lawfulness of

Deep Seabed Mining, Volumes 1 and 2 (1980) and Schmidt, Markus G, Common

17 See Bibliography.



Heritage or Common Burden? The United States Position on the Development of a
Regime for Deep sea-bed Mining in the Law of the Sea Convention (1989), both books
concentrating on the position of the United States of America towards this regime. These
books can be contrasted with two studies, namely, Said Mahmoudi, The Law of the Deep
Sea-Bed Mining: A Study of the Progressive Development of International Law
Concerning the Management of the Polymetallic Nodules of the Deep Sea-Bed (1987)
and Yuwen Li, Transfer of Technology for the Deep Sea-Bed Mining: The 1982 Law of
the Sea Convention and Beyond (1994). The latter books take the view that seabed
mining did not fall under the freedom of the high seas and that the common heritage of
mankind was a new creation to govern a part of the sea not regulated by the traditional
international law. Both Mahmoudi and Yuwen Li were also of the view that the common
heritage of mankind principle assumed the status of customary international law as a
result of the overwhelming support of the various United Nations General Assembly
Resolutions, especially the Declaration of Principles Resolution 2749(XXV) of 1970."
These books, though having an emphasis, in the case of Mahmoudi, on polymettalic
nodules and that of Yuwen Li on transfer of technology, are both general studies of the
regime. Mahmoudi’s book, written in 1987, when the LOSC had been adopted but had
not yet come into force, is limited to materials before the 1994 Agreement. Yuwen Li’s
book, written in 1994, when the 1994 Agreement was adopted but yet to come into force,
includes materials covering also the Agreement. The present thesis, written at a time
when the Agreement has come into force and there is a near universal ratification of the
LOSC, differs from these studies in not being a general study, but rather a region specific

one, looking at the peculiar position of African states in relation to the regime.

There is also literature looking at the regime from the perspective of developing states.

For example, R.P. Anand’s The Legal Regime of the Sea-Bed and the Developing

'8 Brown, E.D., Sea-Bed Energy and Minerals: The International Legal Regime, Volume 2, Sea-Bed
Mining (The Hague/Boston/London, Martinus Nijhoff Publishers, 2001), pp.14-46.

' Mahmoudi, S., The Law of the Deep Sea-Bed Mining: A Study of the Progressive Development of
International Law Concerning the Management of the Polymetallic Nodules of the Deep Sea-Bed
(Stockholm, Sweden, Almqvist & Wiksell International, 1987),pp.85-168 and Yuwen,Li, Transfer of
Technology for the Deep Sea-Bed Mining: The 1982 Law of the Sea Convention and Beyond
(Dordrecht/Boston/London, Martinus Nijhoff Publishers,1994),pp.11-60.



Countries (1976) examines the deep seabed regime from the point of view of developing
states, of which African states are a part, but is limited to the position before and during
UNCLOS III up to the time that the book was written. Since it was written prior to the
adoption and coming into force of both the LOSC and the 1994 Agreement, the book is
limited to an examination of the factors that led to the UNCLOS III and the negotiations
at this Conference up to the time of the author’s writings. Further, though developing
states do have certain common interests, as reflected in the unity of purpose of the Group
of 77 on the regime of the Area at the UNCLOS III, the current situation, revealing an
active participation of certain Asian developing states in deep seabed mining activities in
contrast with the non-participation of developing African states, discloses that the
challenges confronting the latter states are not exactly synonymous with those facing the
former states. For instance, the recent article by Keyuan Zou, “China’s Efforts in Deep
Sea-Bed Mining: Law and Practice”(2003),% reveals that China, a developing Asian state
and a pioneer investor in seabed mining activities, is at present not only actively engaged
in seabed mining activities but is taking steps to consolidate and build upon its present
position. Though African states can clearly learn from the experiences and expertise of
Asian seabed mining developing states, there is a clear difference in status as regards the
regime. This therefore points to a need for a separate work, like this thesis, specifically

directed towards examining the regime from the viewpoint of African states.

There are also materials that generally examine African states’ contributions to the law of
the sea, and look cursorily at the issue of the deep seabed. Such literature includes
Penelope Simoes Ferreira’s article, “The Role of African States in the development of the
Law of the Sea at the Third United Nations Confe:rence”(1979);21 Nasila Rembe’s book,
Africa and the International Law of the Sea: A Study of the Contribution of the African
States to the Third United Nations Conference on the Law of the Sea (1980) and Barbara
Kwiatkowska, “Ocean Affairs and the Law of the Sea in Africa;: Towards the 21%
Century” (1993).2 This literature, in its examination of the deep seabed is not sufficiently

detailed and is written before the Part XI provisions, and the momentous 1994 Agreement

20.(2003)18(4), The International Journal of Marine and Coastal Law, pp.481-508.
21 (1979) 7(1-2) Ocean Development and International Law, pp.89-129.
2(1993) 17(1) Marine Policy, pp.11-43.



modifying the original Part XI provisions, came into force. Also there is the article of
Richard Payne, “African Economic Problems and the African Position on the Law of the
Sea in Relation to Manganese Nodules” (1980).” The article analyses certain political,
ideological and economic factors that influenced Africa’s position on manganese nodules
in the Area, but again this article, written in the 1980s, is limited to materials before the
adoption of the LOSC in 1982 and also the 1994 Agreement that introduced fundamental
changes to the regime. A more recent book on the law of the sea and African states,
namely Tayo Akintoba, African States and Contemporary International Law: A Case
Study of the 1982 Law of the Sea Convention and the Exclusive Economic Zone (1997),
though having a very useful chapter examining the history of the law of the sea from an
African point of view, deals with a different regime, the Exclusive Economic Zone
(EEZ).>* The EEZ, falling within national jurisdiction and not the common heritage of

mankind, is subject to a totally different set of rules from the Area.

Aim of thesis

This thesis seeks to add to the existing literature by specifically attempting to look at the
regime of the Area, having regard to the changes introduced by the 1994 Agreement,
from an African perspective. As a result of certain similar interests of developing states,
of which Africa is part, in the law of the sea generally and the regime of the Area, the
discussion will in some regards reflect the position of not only African states but also
other developing states,”® but for the most part the thesis is intended to particularly focus
on the position of Africa in relation to this regime. A position, which reveals that Africa,
after a very enthusiastic support of the whole idea of the regime at the UNCLOS IIJ, is
not presently participating in actual deep seabed mining activities. This thesis therefore

seeks to examine why this is so. In so doing the thesis will seek to examine what Africa’s

2 (1980) 15 The Journal of Developing Areas, pp.21-42.

* See Chapter V of LOSC.
2% See the Group of 77(G-77). This group was established on 15" June 1964 and is the largest Third World
Coalition in the United Nations. Anand has described it as “.... a consortium of developing countries...”

See Anand, R.P., International Law and the Developing Countries: Confrontation or Co-operation?
(Dordrecht/Lancaster, Martinus Nijhoff, 1987), p.111. It is currently made up of 133 members but the
original name was retained because of its historic significance. Out of the 133 members about 51 are
African nations. http://www.g77.org/main/gen_info_1.htm[Accessed 26 August 2004].

See Elias, T., New Horizons in International Law (2nd revised edition), (Dordrecht/Boston/London,
Martinus Nijhoff Publishers, 1992,), pp.65-88.
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contribution to the evolution and development of the regime was and to place this
contribution in the context of certain historical, social, political and economic factors not
only before and during UNCLOS III but also after the coming into force of LOSC 1982,
as well as the 1994 Agreement. Further, the thesis also seeks to suggest that for African
states the regime went beyond a mere set of legal rules, but rather had undertones that
epitomise the recurring antagonism in international law and politics between the African
states, as part of the developing states of the south, and the developed industrialised states
of the north.?® This point is reflected in the statement of Bamela Engo, an African and
chairman of the first committee of the UNCLOS III, mandated to examine the deep
seabed issues:*’

“...we are not here merely to write a business arrangement to facilitate
exploitation of the sea-bed resources by the industrially rich and powerful
nations. We are here to design a new relationship among states and between
them and the International Sea-Bed Authority we seek to establish to ensure
that the declared common heritage benefits all of mankind.”

The thesis considers whether these aspirations of African states were met. Finally, the
thesis considers the degree of African participation in the regime, and the possible
hindrances to the actual participation of African states in deep seabed mining activities

and the prospects of such participation in the near future.

Structure of thesis

The thesis is divided into seven chapters. Chapter one seeks to analyse the role of African
states in delimiting the Area and examines the mineral potential of the Area. Chapter two
examines historically the contribution of African states to the development and evolution
of the regime of the Area. It also examines whether the bedrock of the regime, the
common heritage of mankind principle, as contained in the LOSC and 1994 Agreement,

has become part of customary international law. Chapter three then proceeds to examine

26 See Barile, G., “The Way of Negotiating At The Third United Nations Conference On The Law Of The
Sea”, in Rozakis, C & Stephanou C (eds.), The New Law Of The Sea, (Amsterdam, Netherlands Elsevier
Science Publishing Company B.V, 1983), pp. 21-31; Koskenniemi, M., and Lehto M., “The Privilege of
Universality- International Law, Economic Ideology and Seabed Resources,” (1996) 65 Nordic Journal of
International Law, pp.533-555.

?” See Report to the Plenary by the Chairman of the First Committee, Mr Paul Bamela Engo (United
Republic of Cameroon), UNCLOS III, Official Record Vol. X,p.18



the provisions of the LOSC retained by the 1994 Agreement and those provisions
changed by the Agreement with a view to pinpointing how they affect African states.
Chapter four examines the institutions of the regime as established by Part XI of the
LOSC and the 1994 Agreement and seeks to identify the influence of African states in
terms of membership, decision-making and financing. Chapter five examines the system
of mining in the Area under the LOSC, 1994 Agreement and the Mining Code 2000, as
well as certain relevant provisions of the Mining Code and the proposed rules on the
system of mining polymetallic sulphides and cobalt crusts, vis-a-vis African states. As a
result of the distributive role of the ISA under Article 82, the chapter also has a section on
the continental shelf beyond 200 nautical miles and the system of exploitation in relation
to African states. Chapter six thereafter proceeds to examine the problems hindering the
participation of African states in seabed mining activities and prospects for overcoming
such hindrances. Finally chapter seven, the conclusion, summarises the prior six chapters,
identifying certain findings, and also volunteers certain recommendations which, in the
view of the writer, would encourage the participation of African states in deep seabed

mining activities.



CHAPTER ONE

THE SCOPE OF THE REGIME OF THE AREA AND AFRICAN STATES.

The determination of the limits of the Area, as distinct from the seabed and subsoil within
national jurisdiction, is crucial for the purposes of determining where the regime applies.
African coastal states, 39 in number, have a role to play in determining the limits of the
Area by ascertaining the outer limits of their continental shelves as required by the
provisions of LOSC. This chapter starts off by examining what part of the seabed
constitutes the Area and then proceeds to examine the geographical scope of the Area and
the role of African states in demarcating the Area. Thereafter it examines the possible

economic significance of the Area.

1.1.  The Area.

The “Area” means ‘“the sea-bed and ocean floor and subsoil thereof beyond the limits of
national jurisdiction.” ' This is distinguished from the seabed and subsoil within national
jurisdiction consisting of the territorial sea, exclusive economic zone (EEZ) and
continental shelf.> The Area commences beyond the continental shelf and consists of the
generally flat areas of the deep ocean floor, mountain ranges, ridges and deep trenches

that usually start at the 3000 to 5000 metre de:pth.3

In the tradition of trade-offs, which characterised the whole of UNCLOS III, resulting in
the LOSC 82, states were allowed a continental shelf beyond 200 nautical miles in certain
instances. This, along with the new concept of the EEZ, had the effect of incorporating
into national jurisdiction what would otherwise have been part of the Area and thereby

reducing the resources, which would have been the common heritage of mankind.*

' See Art.1 (1) of LOSC 82. For further reading on the Area, see Ogley, R., Internationalizing the Seabed,
(Aldershot, England, Gower Publishing Company Limited, 1984),pp.4-30; Mahmoudi,S., The Law of Deep
Sea-Bed Mining — A Study of the Progressive Development of International Law Concerning Management
of the Polymetallic Nodules of the Deep sea-bed,( Stockholm, Sweden , Almqvist & Wilksell
International,1987), pp.26-36.

2 See Arts 2(1) and (2) (territorial sea); 55, 56(1) and S7(EEZ); and 76(1) (continental shelf) of LOSC 82.

* Ogley, op.cit.pp.4-5 and Mahmoudi, op.cit.p.27.

* See Arts.76 (4)-(6) and Part V of LOSC.
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1.2.  Geographical scope of the Area.

The definition of the Area in itself incorporates the idea of the outer limit of the
continental shelf since the area beyond the limits of national jurisdiction will only be
known if the outer limit of the continental shelf is identified.” For the regime of the Area
to be effective, there has to be clear indications of where national jurisdiction ends and
where the Area commences.® The continental shelf begins beyond the territorial sea and
extends throughout the natural prolongation of the coastal state’s land territory to the
outer edge of the continental margin or to a distance of 200 nautical miles if the outer
edge of the continental margin does not extend up to that distance.” According to Judge
Shigeru Oda in the Case concerning the Continental Shelf (Libya/Malta): 8« the
concept of natural prolongation for the continental shelf was suggested with a view to

il

defining the International Sea-bed area.’

Under Article 76 of the LOSC the continental shelf of a coastal state could either extend
to a distance of 200 nautical miles or beyond 200 nautical miles up to a maximum limit
as provided in Convention.” The continental shelf beyond 200 nautical miles is governed

by certain rather technical rules contained in the LOSC. Further, the baselines of the

5 See Arts. 1(1) and 134(3) and (4) of the LOSC. Section 1.2 of this thesis is an updated version of an
earlier work of the author of this thesis. See Egede E., “The Outer Limits of the Continental Shelf: African
States and the 1982 Law of the Sea Convention” (2004) 35 Ocean Development and International Law,
pp.157-178. Also on outer limits of the continental shelf, see generally Brown, E.D., Sea-Bed Energy and
Minerals: The International Legal Regime, Vol.l (The Continental Shelf) (Dordrecht/Boston/London,
Martinus Nijhoff Publishers, 1992), pp. 18-45. It must, however, be pointed out that the outer limit of the
continental shelf may not be a border to the Area in the case of neighbouring states with opposite coasts,
especially when the distance is less than 400 nautical miles.

® For a historical perspective on the issue of the outer limit of the continental shelf, see Ogley, op. cit.
pp-98-133. Also see Judge Shigeru Oda’s dissenting opinions in Case concerning the Continental Shelf
(Tunisia/Libyan Arab Jamahiriya) ICJ. Rep.1982, p. 18 at pp.173-197 and Case concerning the
Continental Shelf (Libyan Arab Jamahiriya/Maita) ICJ Rep.1985, p.13 at pp.151-156.

7 Art. 76(1). On UNCLOS III negotiations on Article 76, see generally Nordquist M., (ed.), United Nations
Convention on the Law of the Sea, 1982 - A Commentary, Vol.Il (Dordrecht/Boston/London, Martinus
Nijhoff Publishers, 1993), pp.837-890.

¥ Supra at p.154, para.55.

® Art.76 (1) and (5) of LOSC. See Judge Shigeru Oda’s dissenting judgement in the Case concerning the
Continental Shelf (Tunisia/Libya Arab Jamahiriya) 1.C.J, supra, at pp.212-213, para.101, where,
commenting on the then draft Convention, he points out that the continental shelf is divided into two areas-
that within 200 nautical miles and that beyond 200 nautical miles, and that for the latter some of the profits
are dedicated to the international community, especially developing states.
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territorial sea play a very significant role in determining the outer limit of the continental
shelf, not only to the distance of 200 nautical miles, but also in cases where the
continental shelf extends beyond 200 nautical miles up to a maximum limit of 350

nautical miles.

1.2.1. The Continental Shelf Beyond 200 nautical miles

The original position of African states was in favour of an Exclusive Economic Zone
(EEZ) which would totally subsume the whole idea of a continental shelf. ' However, at
the end of the Conference, while the EEZ was incorporated into the LOSC,'' the
continental shelf was also included.'” This situation therefore brings about an overlap

between the EEZ and the continental shelf, where the latter does not extend beyond 200

nautical miles.'?

Further, during the negotiations on the outer limit of the continental shelf at UNCLOS III,
African states were generally opposed to the extension of the outer limit beyond 200
nautical miles because of its reduction of the international area and resources therein that
would be subject to the common heritage of mankind.'* The Kenyan delegate criticised
the attempt to extend the outer limit beyond 200 nautical miles by observing:

“One of the major weaknesses of the concept of the [continental] margin as
the outer edge of the area of national jurisdiction was that neither the
scientists nor its proponents were in a position to state with any degree of
certainty where the margin ended. It would be a tragedy if States were
allowed to determine for themselves how far the natural prolongation of their
land territory extended, because they would then be tempted to claim areas in
which there were valuable deposits, particularly hydrocarbons, and the
International Sea-Bed Authority would be deprived of all but the sea-bed

19 See paragraphs 6-10 of the 1974 Declaration of the Organisation of African Unity on the Issues of the
Law of the Sea, Doc.A/CONF.62/33, UNCLOS II1, Official Record Vol. 111, pp.63-65 and Ferreira, P.S.,
“The Role of African States in the Development of the Law of the Sea at the Third United Nations
Conference,” (1979) 7(1-2) Ocean Development and International Law, p.89 at 101-107.

' Part V, Arts.55-75 of LOSC.

"2 Part V1, Arts.76-85 of LOSC.

13 The ICJ in the Libya/Malta Case, Supra at p.33, para.33-34 points out “...the two institutions-continental
shelf and exclusive economic zone — are linked together in modern law.... [a]lthough there can be
continental shelf where there is no exclusive economic zone, there cannot be an exclusive economic zone
without a corresponding continental shelf.”

'* Nordquist, M., (ed.), United Nations Convention on the Law of the Sea, 1982 - A Commentary, vol. 1,
op.cit. pp. 845-847.
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minerals. If that happened, the Authority would not be able to generate
sufficient revenues to assist developing countries.” 13

Eventually at UNCLOS III African states conceded that broad-shelf states could extend
their continental shelf beyond 200 nautical miles. This concession was based on the
understanding that such states would make contributions or payments to the International
Seabed Authority (ISA) from mineral resource production in the shelf area beyond 200
nautical miles, to be used for the benefit of mankind, with special consideration to be
given to developing states.'® The statement of the Ghanaian representative at the
Conference, Mr Vanderpuye, captured the African compromise position:

“..international law could only impel, and since there was no means of
compelling those States to relinquish their hold on those areas of the
continental shelf outside the proposed 200-mile limit, [my] delegation would
support any proposal aimed at the establishment of an equitable system of
revenue sharing to ensure that the international community obtained some
benefit from the exploitation of what would otherwise have fallen within the
international zone.”

The idea of payments or contributions from production in this extended part of the
continental shelf is to offer something in return for the concession to such extension, a
kind of quid pro quo.'® This was incorporated into the LOSC in Article 82 — broad-shelf
states are to make annual payments or contributions in kind at a specified rate from
production in the continental shelf beyond 200 nautical miles. The specified rate takes
effect only after the first five years of exploitation.'” Developing states, which are net

importers of a mineral resource produced from their continental shelf, are, however,

'* UNCLOS Ill, Official Records, Vol. II, p. 161, para.17.

' The original position of most African states at the Conference was based on the 1974 Declaration of the
0.A.U which was that the EEZ of 200 nautical miles should replace the continental shelf concept and
therefore national jurisdiction should be limited to 200 nautical miles. See UNCLOS 111, Official Records,
Vol. II, p. 160, paras.1-2 (Gambia); ibid. p.161, paras.12-19 (Kenya); ibid. p.163, paras. 32-36 (Tunisia);
and ibid. p.165, paras. 62-65 (Ghana). However, see Mauritius which appeared to have accepted that the
EEZ should be without prejudice to the continental shelf, ibid. p. 163, para. 39.

17 UNCLOS 111, Official Records, Vol. II, p.165, para. 65. See also the statement of the Mauritius
representative, ibid. p. 163, para. 42.

'® Tonga described the payments or contributions as indicating a “guilty conscience” on the part of broad
margin States. See UN press Release SEA/425, 4™ March, 1981 cited in Brown, E.D., The International
Law of the Sea (Aldershot, Dartmouth Publishing, 1994), at 146.

' From the sixth year the rate of payment or contribution shall be 1 per cent and this progressively
increases by an additional 1 per cent for each subsequent year until it stabilises at 7 per cent in the twelfth
year. Production does not include resources used in connection with exploitation. Art. 82(2) of the LOSC.
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exempt from making such payments or contributions.?’ These payments or contributions
are to be made to the ISA, which is required to distribute them to states parties on the
basis of an equitable sharing formula. In doing so, the ISA is required to take into account
the interests and needs of developing states, particularly the least developed and the
landlocked ones.?! Under the list of Least Developed Countries (LDCs) of the UN office
of the High Representative for the Least Developed Countries, Landlocked Developing
Countries and Small Island Developing States, 50 states are listed, of which 34 are
African states.?? It is therefore expected that African states will particularly benefit in the

event of any such distribution under Article 82.3

The LOSC permits broad-shelf states to have a continental shelf beyond 200 nautical
miles up to a maximum limit of 350 nautical miles from their baselines or 100 nautical
miles from the 2,500-metre isobath with very technical details set out on how to establish
the outer limit.2* Article 76 provides:

“4(a) For the purposes of this Convention, the coastal State shall establish
the outer edge of the continental margin wherever the margin extends beyond
200 nautical miles from the baselines from which the breadth of the
territorial sea is measured, by either:
(i) a line delineated in accordance with paragraph 7 by reference to the
outermost fixed points at each of which the thickness of sedimentary rocks
is at least 1 per cent of the shortest distance from such point to the foot of
the continental slope; or

2% Art. 82(3) of the LOSC.

2t Art. 82(4) of the LOSC.

22 Angola, Benin, Burkina Faso, Burundi, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea
Bissau, Lesotho, Liberia, Madagascar, Malawi, Mali, Mauritania, Mozambique, Niger, Rwanda, Sao Tome
and Principe, Senegal, Sierra Leone, Somalia, Sudan, Togo, Uganda, United Republic of Tanzania and
Zambia. See www.un.org/special-rep/ohrlls/ldc/list.htm [Accessed on 29 September 2004].

2 For more on Art. 82 of LOSC and African states, see section 5.1 of chapter five of this thesis.

?* See Art. 76 (5) and (6) of the LOSC. At UNCLOS III over 30 States were identified as potentially being
able to extend their continental shelf beyond 200 nautical miles and thereby utilise Article 76. These States
are Angola, Argentina, Australia, Brazil, Canada, Denmark, Ecuador, Fiji, France, Guinea, Guyana,
Iceland, India, Indonesia, Ireland, Japan, Madagascar, Mauritius, Mexico, Micronesia, Myanmar, Namibia,
New Zealand, Norway, Portugal, the Russian Federation, Seychelles, South Africa, Spain, Suriname,
United Kingdom, United States and Uruguay. See McDorman,T.L., “The Entry into Force of the 1982 LOS
Convention and the Article 76 Outer Continental Shelf Regime”, (1995)10 The International Journal of
Marine and Coastal Law(IJMCL), pp. 165-187 and “The Role of the Commission on the Limits of the
Continental Shelf: A Technical Body in a Political World”, (2002)17 IJMCL, pp. 301-324 and
Kwiatkowska, B.,"“Creeping Jurisdiction beyond 200 miles in the Light of the 1982 Law of the Sea
Convention and State Practice,” (1991)22 Ocean Development and International Law, pp.153-187.
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(ii) a line delineated in accordance with paragraph 7 by reference to fixed
points not more than 60 nautical miles from the foot of the continental
slope.
(b) In the absence of evidence to the contrary, the foot of the continental
slope shall be determined as the point of maximum change in the gradient at
its base.

7. The coastal State shall delineate the outer limits of its continental shelf,
where that shelf extends beyond 200 nautical miles from the baselines from
which the breadth of the territorial sea is measured, by straight lines not
exceeding 60 nautical miles in length, connecting fixed points, defined by co-
ordinates of latitude and longitude.”

This wording reflects complicated methods of delineation known as the “Irish formula”*

and the “Hedberg formula™® to calculate the outer limits beyond 200 nautical miles.?’
Authors such as Professor Brown have criticised these highly technical methods. In his
criticism Brown attacked the practicality of applying the Irish formula - Article 76(4) (a)
(). Relying on the criticism first noted by Professor Hedberg, he pointed out that the
“thickness of sediment” option is undesirable for, amongst other reasons, the fact that
such thickness could not generally be determined with sufficient accuracy to meet the
needs of a clear demarcation of national/international boundaries. This, he suggested,
would lead to confusion and highly controversial outer limit situations.”® In further
support of his criticisms he refers to a Secretariat study prepared for the UNCLOS III in
1979, which indicated the considerable difficulties and costs involved in establishing the

foot of the continental slope.29 There are unquestionably complexities involved in

% Article76 (4) (a) (i) of the LOSC. This was based on a complicated “informal suggestion” by Ireland in

1978. See Ogley, op.cit. at p.119. Also see the exception to the Irish formula contained in the Statement of

Understanding, adopted by UNCLOS III on 29™ August, 1980, in favour of States like Sri Lanka with

peculiar continental shelves.

%8 Article76 (4) (a) (ii) of the LOSC. This formula was named after Hollis Hedberg, an American geologist.

See Smith,R.W. and Taft, G.,“Legal Aspects of the Continental Shelf”, in Cook,P.J. and Carleton, C.M.

(eds.), Continental Shelf Limits - The Scientific and Legal Interface, (New York, Oxford University Press,

Inc., 2000), pp. 17 at 19.

?7 On the possible implications of the two formulas, see “Study of the implications of preparing large-scale

maps for the Third United Nations Conference on the Law of the Sea", Doc. A/CONF.62/C.2/L.99, in

Nordquist (ed.), United Nations Convention on the Law of the Sea, 1982- A Commentary, Vol.II, op.cit. at
.887-889.

? Brown, The International Law of the Sea, op.cit. at p.143. Also, see generally Francalanci, G.P.,

“Technical Problems for the Commission on the Limits of the Continental Shelf”, in Vidas, D and Ostreng,

W .(eds.), Order for the Oceans at the Turn of the Century,(The Hague/London/Boston, Kluwer Law

International, 1999), pp.123-132.

% Brown, ibid. at p. 143.
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determining the exact limit of the continental shelf beyond 200 nautical miles,* and
whatever the apparent detail in the LOSC, the criteria and methods have been criticised

as being imprecise.3 !

Studies have identified seven African states - Angola, Guinea, Madagascar, Mauritius,
Namibia, Seychelles and South Africa - as being amongst those states with the potential
to utilise extended continental shelf provisions under Article 76.3? Prescott has identified
29 areas with potential claims to extended continental margin beyond 200 nautical miles,
excluding Antarctica, which appears to include more African states.”® Kwiatkowska also
names Ghana as being a state with a continental shelf beyond 200 nautical miles. She
points out that though Ghana has the potential to extend its continental shelf beyond 200
miles; its 1986 Maritime Zones (Delimitation) Law claims a continental shelf only up to a
maximum limit of 200 nautical miles.** More recently, the report of the United Nations
Secretary General to the fifty-ninth Session of the General Assembly indicates that
Nigeria is also a broad-shelf state since it is reported that it would make its submissions

before August 2005.%° The exact number of African broad-shelf states does not appear to

3% Article76 (5) of the LOSC.

3! See Mahmoudi, S., The Law of Deep Sea-Bed Mining: A Study of the Progressive Development of
International Law Concerning the Management of the Polymetallic Nodules of the Deep Sea-Bed,
(Stockholm, Sweden: Almqvist & Wiksell International, 1987), at pp.73-79.

32 See McDorman, “The Entry into Force of the 1982 LOS Convention and the Article 76 Outer
Continental Shelf Regime,” op.cit at p.167 and “The Role of the Commission on the Limits of the
Continental Shelf: A Technical Body in a Political World”, op.cit at p. 323.

3 Prescott, V, “Resources of the Continental Margin and International Law”, in Cook and Carleton, (eds.)
Continental Shelf Limits - The Scientific and Legal Interface, op.cit. at pp. 64 at 66-71, especially Figure
5.3 and Table 5.1 therein. African states included in the areas identified by Prescott to have potential claims
to continental margins beyond 200 nautical miles are Angola, Cape Verde, Congo, Equatorial Guinea,
Gabon, Ghana, Guinea, Guinea Bissau, Kenya, Madagascar, Mauritius, Mozambique, Namibia, Nigeria,
Republic of Benin, Sao Tome and Principe, Senegal, Seychelles, Sierra Leone, Somalia, South Africa,
Tanzania, Togo and Zaire. A 2004 United Nations press release estimates that there are between 30 and 60
states that may qualify as broad-margin states, though it admitted that the actual number would only be
determined as the CLCS examines the submissions of coastal state. United Nations Press Release,
SEA/1800 of 27 May 2004.

3 Kwiatkowska, B., “Commentary: Some Remarks on Africa, With Particular Reference to the State
Practice of Ghana”, in T. Mensah, (ed.), Ocean Governance: Strategies and Approaches for the 21*
Century, (Honolulu, Hawaii: The Law of the Sea Institute, University of Hawaii, 1996), pp. 511 at 520.

% Para. 20 of the Report of the Secretary-General of the United Nations on Oceans and the Law of the Sea
to the fifty-ninth session of the General Assembly-Addendum, A/59/62/Add.1 of 18 August 2004. There is
no legislative framework under Nigerian law defining the Nigerian continental shelf in line with Article 76
of LOSC since the existing legislation , S.14(1) of the Petroleum Act Cap.350, Laws of the Federation of
Nigeria 1990, still defines the Nigerian continental shelf in terms of the 200 metres or depth of
exploitability criteria under the 1958 Geneva Convention. However the depth of exploitability criterion
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be clear. The onus, therefore, is on any African state, which seeks to claim an extended
continental shelf, to demonstrate to the Commission on the Limits of the Continental
Shelf (CLCS) that its continental margin extends beyond the 200 nautical miles limit.*®
All the African states parties to the LOSC with such an extended continental shelf are

bound by the provisions of Article 76 paragraphs 4 to 8.

Those African states with a continental shelf exceeding 200 nautical miles are, as a first
step, to submit the particulars of their extended continental margin, along with supporting
scientific and technical data, to the CLCS. The CLCS then makes recommendations
based on these submissions to the submitting state. Article 76(8) indicates that the outer
limit of the continental shelf determined by a state “based on” the recommendation of the
CLCS “shall be final and binding.™ In the 1992 Case concerning Delimitation of
Maritime Areas between Canada and the French Republic (St. Pierre and Miquelon)
(Award),®® the arbitrators emphasised that it is the CLCS which has the exclusive
jurisdiction to consider and make recommendations on the continental shelf beyond 200
nautical. In the Award the tribunal said:

This court is not competent to carry out a delimitation which affects the
rights of a Party which is not before it. In this connection the court notes that
in accordance with Article 76, paragraph 8 and Annex II of the 1982
Convention on the Law of the Sea, a Commission is to be set up, under the
title of 'Commission on the Limits of the Continental Shelf’, to consider the
claims and data submitted by coastal States and issue recommendations to
them. In conformity with this provision, only ‘the limits of the shelf
established by a coastal State on the basis of these recommendations shall be
final and binding">’

could be interpreted to encompass the continental margin. Other African states believed to be broad margin
states are Cape Verde, Mozambique and Senegal. See the Workshop Report of the UNEP/GRID-Arendal
International Workshop on Continental Shelf Delineation, March 30-April 2, 2003 held in Arendal,
Norway. http://www.continentalshelf.org/ documents/workshop%20report%20final.doc [Accessed on 20
December 2004}

36 Para.2.2.3 of the Scientific and Technical Guidelines of the Commission on the Limits of the Continental
Shelf, Doc.CLCS/11 of 13 May 1999.

*7 Article76 (8) of the LOSC. See McDorman, "The Role of the Commission etc.”, op.cit at pp. 313-317.
% 95 International Law Reports, p. 645. For critical comments on this decision, see Boyle, A.E., “Dispute
Settlement and the Law of the Sea Convention: Problems of Fragmentation and Jurisdiction”, (1997) 46
ICLQ, p. 37 at 45-46.

% International Law Reports, ibid. at p.674, paragraph 79.
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The CLCS is made up of technocrats representing various geographical regions and
scientific disciplines, with powers under the Convention to make recommendations upon
submissions made by broad-shelf states.*” However, this in itself raises some issues that
are not clearly answered by the Convention. For example, it is difficult to determine the
exact scope of the power of the CLCS vis-a-vis the submitting state. While the LOSC
clearly acknowledges the sovereign power of a coastal state to determine the limits of its
boundary lines,*! it goes on to say that such determination is to be “on the basis of”’ the
recommendations of the CLCS.* It is not clear what will happen if the CLCS makes a
recommendation unacceptable to the coastal state. Is the coastal state allowed to reject
such recommendation? What is the effect of such a rejection? Will it mean that the
submission of the coastal state would be invalid and not recognised under international
law? In cases of a disagreement between the coastal state and the CLCS, what is the
machinery for settling such a dispute? Is it the procedure under Part XV of the LOSC?¥

In the event of such dispute, can the ISA, as the custodian of the Area, indicate an

intention to join as a party to any settlement procedure as an interested party?

Mahmoudi suggests, and rightly in this writer’s view, that any unilateral act of a coastal

state which is not on the basis of the recommendation of the CLCS may not gain

144

international recognition and would not be considered as final.™ This is in line with

Article 76(8), as a contrary view would reduce the CLCS to a powerless and toothless

40 Article 2 of Annex II of the LOSC states that the Commission is to consist of 21 experts in the field of
geology, geophysics or hydrography appointed for five years in their personal capacities from nationals of
State Parties with such appointment reflecting geographical representation. On 23 April 2002, the twelfth
meeting of the State Parties to the Law of the Sea Convention elected 21 members of the Commission for a
term of five years commencing from 16" June 2002. Three of the members are from Africa — Awosika,
Lawrence Folajimi (Nigeria); Betah, Samuel Sona (Cameroon) and Fagoonee, Indurlall (Mauritius). See
http://www.un.org/Depts/los/clcs new/commission_members.htm#Members [Accessed 17 December
2004]. It is interesting that there is no provision for lawyers to be members of the Commission considering
that they have to apply the LOSC, a treaty. Also it is interesting that the ISA is not in anyway represented
in the Commission though they remain a very interested party in the determination of the outer limits for
the purpose of determining the scope of the Area.

4! Article76 (8) of the LOSC.

2 On the possible implications of coastal States establishing the limits of their shelf “on the basis” of the
Commission’s recommendations, see Brown, E.D., Seabed Energy and Minerals: The International Legal
Regime, Vol.1: The Continental Shelf (Dordrecht/Boston/London, Martinus Nijhoff Publishers, 1992),
pp-29-31 and McDorman, “The Role of the Commission etc”, op.cit. at pp. 313-317.

% See Brown, The International Law of the Sea, op.cit. pp.144-145 and Mahmoudi, op.cit.,pp. 76-77. See
also McDorman, ibid. at pp. 301-324.

* Mahmoudi, ibid. p. 78.

18


http://www.un.org/Depts/los/clcs

body, which would defeat the clear intention of the Convention in trying to attain
certainty of such outer limits. It has been suggested that, in the light of Article 8 of Annex
II, when there is a disagreement between the coastal state and the CLCS, a “ping-pong”
procedure is created, whereby when the CLCS rejects an unacceptable submission, the
coastal state has to go back and make a revised or new submission until there is a
convergence.” However, this raises the issue of whether this “ping-pong” can go on ad
infinitum, or whether there is a definite end point considering that the LOSC, by making
provision for submissions to be made within 10 years of the entry of the Convention for

the submitting state, shows a clear intention for such issues of the outer limit to be

alq e . 4
resolved within a reasonable time frame.*®

Where there is no convergence between the CLCS and the submitting state, can there be
recourse to the compulsory settlement of dispute mechanism in Part XV?*' It is doubtful
that the Part XV dispute settlement mechanism would normally be available, in the event
of a disagreement between the CLCS and the submitting state, since the way and manner
Part XV is couched gives the impression that generally the dispute settlement procedures,
except in certain exceptional cases, apply as between states parties.*® The CLCS,
obviously, not being a state party, would not as a general rule be in a position to avail
itself of or be a party under the dispute settlement mechanism of Part XV. However,
there are certain exceptions; for example, the International Tribunal for the Law of the
Sea (ITLOS) can hear disputes involving entities other than states. Article 20 of Annex
VI, after stating in paragraph 1 that the Tribunal is open to states parties, goes on in

paragraph 2 to provide:

> See McDoman, “The Entry into Force etc.”, op.cit. at p. 178.

* See Article 4 of Annex II of the LOSC.

4 See generally Oude Elferink, A.G., “The Continental Shelf beyond 200 nautical miles: The Relationship
between the CLCS and Third Party Dispute Settlement,” in Oude Elferink, A.G. and Rothwell, D.R. (eds.),
Ocean Management in the 21° Century: Institutional Frameworks and Responses, (The Netherlands,
Koninklijke Brill NV, 2004), pp.107-124,

8 See International Law Association, New Delhi Conference (2002), and Berlin Conference (2004) Reports
of the Committee on Legal Issues of the Outer Continental Shelf, at p. 6 and pp.7-12 respectively, available
at http://www.ila-hq.org/html/layout_committee.htm [Accessed 23 June 2003 and 18 January 2005
respectively] and McDorman, "The Role of the Commission etc", op.cit. at pp. 317-319.

19


http://www.ila-hq.org/html/lavout

“The Tribunal shall be open to entities other than States Parties in any case
expressly provided for in Part XI or _in any case submitted pursuant to any
other agreement conferring jurisdiction on the Tribunal which is accepted by
all the parties to that case.”(Emphasis added)

In the light of this provision it is arguable that the ITLOS would have jurisdiction if the
CLCS and the coastal state were to agree. Although the ITLOS might be utilised in the
event of a protracted disagreement between the CLCS and a submitting state, the
significance of the role of the CLCS, which would assume more prominence as more
states make submissions, should have led to the inclusion in the Convention of explicit
provisions.on dispute settlement to deal with sustained disagreement between the CLCS

and a submitting state if the “ping-pong” procedure fails to bring about a convergence.

States parties, including African states, were originally required by LOSC to make
submissions on their extended continental shelf within 10 years of the entry into force of
the Convention for that state.*” However, at the Eleventh Meeting of the states parties to
the Convention (SPLOS) in 2001, a decision was taken that the commencement period
for calculating the 10-year period for states, which became parties to the Convention
before 13 May 1999 (when the Commission adopted its scientific and technical
guidelines), would be 13 May 1999.%° Broad-shelf African states that became states
parties to LOSC before 13 May 1999 are therefore required to make submissions within
10 years from that date, while those that became parties to the Convention after this date

would be required to make submissions 10 years from the date they became parties.

Thus far, no African state has made a submission to the CLCS. The complicated

procedure for determining the outer limit beyond 200 nautical miles, which requires

* Article 4 of Annex II of the LOSC.

%0 See Para. 81 of the Report of the Eleventh Meeting of the States Parties to the Law of the Sea Convention
(SPLOS), SPLOS/73 of 14 June 2001. Recently, however, Law Ministers of Small Commonwealth
Jurisdictions, concerned about the impending deadline of 2009 for a number of Small Commonwealth
Jurisdictions, and noting the expense and expertise required to make the submissions within the time limit,
have recommended that all Commonwealth member states be encouraged to lobby the General Assembly
and the SPLOS for an extension of the 2009 deadline. See Meeting of Law Ministers of Small
Commonwealth Jurisdictions- Final Communiqué, 22 October 2004
http://www.thecommonwealth.org/Templates/Internal.asp?NodelD=141082&PrintFriendly=True

[Accessed on 20 December 2004].
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advanced marine technology, will certainly be a challenge to broad-shelf African states.”!
Fortunately a trust fund has been established to provide assistance for states, especially
the least developed and small island developing states, so they can meet their obligations
under Article 76, and also to provide training for preparing submissions to the CLCS.” It
is hoped that African states will take advantage of such assistance and training, which
will not only help as regards submissions but also in marine scientific and technological
capacity building within these states. Also they can take advantage of the provisions of
the Convention to obtain scientific and technical advice from the CLCS, especially from
African representatives who may be more acquainted with the African situation. However
this can only be done if an African state, in the course of preparations for a submission,

specifically requests such advice.>

Five of the African states acknowledged to have the potential to extend their continental
shelf beyond 200 nautical miles,”® have domestic legislation that acknowledge the
possibility of having a continental shelf beyond 200 nautical miles. Under the South
African Maritime Zones Act, No.15 of 1994, the South African continental shelf is as

3! On the technology required, see Verlaan, P., “New seafloor mapping technology and Article 76 of the
1982 United Nations Convention on the Law of the Sea”,(1997) 21 Marine Policy, pp. 425-434. So far
three states have made submissions - the Russian Federation, Brazil and Australia. See CLCS website
http://www.un.org/Depts/los/clecs_new/clcs_home.htm [Accessed 17 December 2004].

>2 See General Assembly Resolution A/RES/55/7 of 30 October 2000, Para.18, which mandated the United
Nations Secretary-General to establish this trust fund.
http://www.un.org/Depts/los/clcs_new/commission_trust_funds.htm [Accessed 25 June 2003].

As at 31 December 2003 the Fund had a balance of $1,137,053. From this Fund candidates from six
developing states have been sent on a training course designed by the CLCS. Also seven developing states
have requested assistance from the fund to send their nationals to a similar training course offered by the
Southampton University Oceanography Centre, United Kingdom. See Paras. 105-107 and 129 of the
Report of the Secretary-General of the United Nations on Oceans and the Law of the Sea to the fifty-ninth
Session of the General Assembly, A/59/62 of 4 March 2004.

53 Article 3(1) (b) of Annex II of the LOSC. There is a Standing Committee of the CLCS on the provision
of scientific and technical advice to coastal states currently composed of the following CLCS members:
Lawrence Folajimi Awosika(Rapporteur); Noel Newton St Claver Francis; Philip Alexander
Symonds(Chairman) and Kensaku Tamaki(Vice-Chairman). As at the end of April 2004 there had been no
formal request for advice by the CLCS by any state. See Para.25 of the Statement by the Chairman of the
CLCS on the progress of work in the Commission, CLCS/39 of 30 April 2004.

5% Madagascar, Mauritius, Namibia, Seychelles and South Africa. See McDorman, “The Entry into Force of
the 1982 LOS Convention and the Article 76 Outer Continental Shelf Regime”, and “The Role of the
Commission on the Limits of the Continental Shelf: A Technical Body in a Political World,” op. cit. and
Kwiatkowska, “Creeping Jurisdiction beyond 200 Miles in the Light of the 1982 Law of the Sea
Convention and State Practice,” op.cit.
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“defined in Article 76 of the United Nations Convention on the Law of the Sea.” This
definition and the lists of coordinates in schedule 3 of the Act incorporate the provisions
of Article 76, including those dealing with the continental shelf beyond 200 nautical
miles. On 27 October 1995, the South African government published charts indicating the
maritime zones claimed by South Africa, which portrayed the continental she¢lf area
beyond 200 nautical miles. Prescott, in his analysis of these charts, suggests that South
Africa must have relied upon the thickness of sedimentary rock formula.”® He goes on to
point out certain difficulties South Africa may face when it eventually submits its
information to the CLCS, especially as regards the claim of more than 200 nautical miles
from Marion and Prince Edwards Islands. Prescott states:

“If the South African claim to the continental shelf more than 200 nautical
miles from Marion and Prince Edward Islands is submitted to the
Commission on the Limits of the Continental Shelf particular attention will
need to be paid to the nature of the ridge on which the two islands stand.
Marion and Prince Edward islands are twin peaks of a submerged volcano. If
they are standing on either the Atlantic-Indian Oceanic Ridge or the
Southwestern Indian Oceanic Ridge the claim will probably have to be
modified. This view is held because of the stipulations in Article 76.” %

South Africa will have to show that such ridges are not part of the “deep ocean floor with
its oceanic ridges or subsoil thereof”.>® Also it has to show that the outer limits do not
exceed 350 nautical miles or that it falls under the exception of “submarine elevations
that are natural components of the continental margin, such as its plateaux, rises, caps,
banks and spurs.”> South Africa is in the process of carrying out the preparatory work
needed to prepare its submission to the CLCS.% It became a party to the Convention on
23 December 1997 and therefore should make its submissions to the CLCS by 13 May
2009.

%% Section 8(1) of the South Africa Maritime Zones Act, No. 15 of 1994,

%8 See Prescott, V., “South Africa: Publication of a Chart Showing the Limits of South Africa’s Maritime
Claims,” (1999) 14 IJMCL, p. 557 at 560-565.

% Ibid. at p. 565.

% Article 76(3) of the LOSC. Note that Section 11(3) of the Seychelles Maritime Zones Act No. 2, 1999
says that the Seychelles continental margin does not include “the deep ocean floor with its oceanic ridges or
the subsoil thereof.”

% Article 76(6) of the LOSC.
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The Territorial Sea and Exclusive Economic Zone Act No. 3 of 1990 of Namibia says the
continental shelf of Namibia shall be “as defined in the Convention [LOSC 1982], or as it
may from time to time be defined by international Convention and binding on
Namibia.”®" This legislation, in essence, incorporates the definition of the continental
shelf in Article 76, including the provisions dealing with the extended continental shelf
beyond 200 nautical miles, into the domestic law of Namibia. Hamman, in his criticism
of this provision, argues that the Act does not determine the outer limits of the shelf and
therefore creates uncertainty as regards the limits beyond 200 nautical miles.*”? However,
it would appear that by incorporating the definition in LOSC Namibia would be
precluded " from claiming, in respect of its continental shelf beyond 200 miles, a
maximum limit beyond that stated in the Article 76 provision of LOSC. The Namibian
government has recently asserted that it has a legitimate claim to a continental shelf
beyond 200 nautical miles up to 350 nautical miles in some parts of its continental shelf
margin.® It also contends, as regards Walvis Ridge, which continues beyond 350 nautical
miles, that a political decision is needed to determine whether the claim should be limited
to 350 miles or if it should go beyond.** While it lies within the sovereign right of any
state to make unilateral claims as regards its maritime boundaries, a claim to the
continental shelf beyond 200 nautical miles will be deemed problematic by the CLCS if it
is not in line with the wording of the Convention. Under the Convention, the outer limit
of the shelf may exceed 350 nautical miles if such extension is as a result of submarine
elevations such as plateaux, rises, caps, banks and spurs that are natural components of
the margin.®® To succeed in such claim beyond 350 nautical miles, the onus will be on

Namibia to inform and satisfy the Commission that Walvis Ridge falls within the

% See the comments of the South African representative, Mr Hoffmann, at the fifty-eighth session, 64%
plenary meeting of the General Assembly. A/58/PV.64, Official Records, 24 November 2003.

®! Section 6(1) of the Territorial Sea and Exclusive Economic Zone Act, No. 3 of 1990.

2 Hamman, D.B, “The Single Maritime Boundary — A Solution for Maritime Delimitation between
Namibia and South Africa?”(1995) 10 I/MCL, p 369 at 377.

% See Media Release from the Namibian government cabinet chambers in respect of the decisions of the
cabinet at its 28" meeting held on 5 November 2002,
http://www.grnnet.gov.na/News/Archive/2002/November/Week. .. and “Quest for more Sea Territory”, The
Namibia Economist, 15 November 2002 http://www.economist.com.na/2002/15nov/11-15-02.htm [Both
sites accessed on 23 July 2003]. See also Moller, L.E., “The Outstanding Namibian Maritime Boundaries
with Angola and South Africa”, (2003)18 IJMCL, p. 241 at 248.

% See Media Release from cabinet chambers, ibid.
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exception. Namibia became a party to the Convention on 18 April 1983 and is therefore

required to make a submission to the CLCS by 13 May 2009.%¢

Madagascar in its legislation claims a continental shelf beyond 200 nautical miles up to a
limit of 100 nautical miles from the 2500-metre isobath. Article 7 of its Ordinance
determining the limits of the Maritime Zones (Territorial Sea, Continental Shelf and
Exclusive Economic Zone) states:

“The continental shelf of the Democratic Republic of Madagascar shall
comprise the sea-bed and its subsoil beyond the territorial sea to a distance
of 200 nautical miles from the baselines from which the breadth of the
territorial sea is measured, or to the limit determined by agreement with the
adjacent states or else to 100 nautical miles from the 2,500 metre isobath.”®’
(Emphasis added)

This wording does not appear to be compatible with Article 76 in that it fails to refer, in
any way, to the foot of the continental slope formula of either paragraph 4(a) (i) or (ii).
Although, Madagascar is reported to have done little work in establishing a potential
claim to an extended continental shelf, especially because of funding constraints, the
issue of the extended shelf has been discussed at various relevant governmental bodies.
Madagascar became a party to the LOSC on 22 August 2001, and is therefore required to

make submissions to the Commission by 22 August 2011.

In the case of the Seychelles, its Maritime Zones Act 1977 defines the continental shelf as

comprised of:

85 Art.76 (6) of the LOSC. This is however still subject to the 100 mile from the 2,500 metre isobath
criterion. See Art.76 (5) of LOSC.

% Namibia, with the assistance of Brazilian consultants, is taking steps to prepare its submission to the
CLCS. According to the Report of the United Nations Secretary-General to the fifty-ninth session of the
General Assembly it has indicated that it would make its submission in 2007. See Para. 20 of the Report of
the Secretary-General of the United Nations on Oceans and the Law of the Sea to the fifty-ninth session of
the General Assembly-Addendum, A/59/62/Add.1 of 18 August 2004.

%7 Ordinance No. 85-013 of 16 September 1985, as amended and ratified by Law No. 85-013 of 11%
December 1985.

% This information was given as at 2 April 2003. See the Workshop Report of the UNEP/GRID-Arendal
International Workshop on Continental Shelf Delineation, March 30-April 2, 2003 held in Arendal,
Norway. http://www.continentalshelf.org/ _documents/workshop%20report%20final.doc [Accessed on 20
December 2004].
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“the seabed and subsoil of the submarine areas that extend beyond the limit of the
territorial waters throughout the natural prolongation of the land territory of
Seychelles (a) to the outer edge of the continental shelf; or (b) to a distance of two
hundred nautical miles from the baseline where the outer edge of the continental
shelf does not extend up to that distance.” ®
Ian Kawaley argues that this definition, by extending the continental shelf to the outer
margin without stating any limits, confers on the Seychelles a continental shelf more
extensive than that envisaged by the Article 76 limit of a maximum of 350 nautical mile
or 100 nautical miles from the 2,500 metre isobath.”® The subsequent Seychelles
Maritime Zones Act No. 2 of 1999, however, by implication appears to correct this
anomaly by stating that “wherever the continental margin extends beyond 200 nautical
miles ... the outer limits of the continental shelf shall be established and delineated with
due regard to the requirements and limitations of international law. 7! This, in essence,
incorporates the requirements and limitations of Article 76. Seychelles became party to

the LOSC on the 16 September 1991 and is therefore required to make submissions to the
Commission by 13 May 2009.

Finally, Mauritius, another African state with the potential for an extended continental
shelf, by its Maritime Zones Act 1977 adopts an identical definition of its continental
shelf as the 1977 Seychelles Act. It does not appear that this legislation has been
amended to make it subject to international law. To this extent, the criticism of Kawaley,
noted above, is relevant to this legislation. Mauritius, which became a party to LOSC on

4 November 1994, would have to make a submission by 13 May 2009.

Seychelles and Mauritius are reported to be in the process of preparing their submissions.
In the case of Seychelles, the government has commissioned various consultancy reports
to establish its entitlement to an extended continenta] shelf, and has also embarked on

preliminary desktop studies. However, there are constraints in terms of obtaining the

% Section 5(1) of the Maritime Zones Act 1977.

" Kawaley, 1., “Implications of the Exclusive Economic Zone and EEZ Management of Seychelles, A
Small Midocean Island Commonwealth Territory,” (1998) 26 Ocean Development and International Law,
p.225 at 244-245.
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relevant data and competent human resources. 72 Mauritius, on the other hand, through its
Mauritius Oceanography Institute (MOI), has since June 2002 completed survey work on
the extended continental shelf. It is reported to have contracted out through international
tender the acquisition of bathymetry and geophysical data necessary to substantiate the

claim to an extended continental shelf. "

1.2.2. Baselines.

The baselines from which the breadth of the territorial sea is measured is relevant in
determining the outer limit of the continental shelf, particularly in cases of the 200 mile
outer limit and where the outer limit extends beyond 200 nautical miles to a maximum

limit of 350 nautical miles.”

Mahmoudi rightly points out that while the LOSC provides definite methods for
constructing baselines just like the 1958 Convention,”” there is still a lot of imprecision in
the application of these methods which may result in coastal states creatively determining
their baselines and thereby extending the outer limits of their continental shelf.”® For

example, the charts published by South Africa on 27 October 1995, which drew straight

7' Section 11(2) of the Maritime Zones Act No. 2 of 1999. For similar formulations, see Section 1 of the
Federal Law on the Continental Shelf of the Russian Federation adopted by the State Duma on 25 October
1995 and Section 17(1) (a) of the Canadian Oceans Act of 18 December 1996.

72 See Country Presentation - “Delimitation of the Extended Continental Shelf-The Seychelles Experience”
by Raymond F. ChangTave, Technical Adviser, Ministry of Land Use and Habitat, Mahe, Seychelles at the
UNEP/GRID-Arendal International Workshop on Continental Shelf Delineation, March 30-April 2, 2003
held in Arendal, Norway http://www.continentalshelf.org/resources.cfm?pagelD=1 and the Workshop
Report of the UNEP/GRID-Arendal International Workshop
http://www.continentalshelf.org/_documents/workshop%20report%20final.doc [Both accessed on 20
December 2004].

The Mauritius Oceanography Institute (MOI), established in January 2000 by legislation (MOI Act No.24
of 1999), which has as one of its functions the formulation of a claim to an extended continental shelf to the
CLCS. http://moi.gov.mu/institute.htm [Accessed on 20 December 2004].

7 See Art.76 (1) and (5) of the LOSC. See Carleton, C.M., Shipman, S., Monahan, D., and Parson, L., “The
Practical Realisation of the Continental Shelf Limit,” in Cook and Carleton(eds.), Continental Shelf Limits
— The Scientific and Legal Interface, op.cit. p.268 at 278-281.

75 See Art. 5 and 7 of the LOSC and compare with Art. 3 and 4 of the Convention on the Territorial Sea and
the Contiguous Zone 1958.

¢ Mahmoudi, op.cit. p. 73. However, see the Anglo-Norwegian Fisheries Case (1951), International Law
Reports, 86 at p. 95 where the 1.C.J. pointed out that: “The delimitation of sea areas has always an
international aspect: it cannot be dependent merely upon the will of the coastal state as expressed in its
municipal law. Although it is true that the act of delimitation is necessarily a unilateral act, because only
the coastal state is competent to undertake it, the validity of the delimitation with regard to other states
depends upon international law.”
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baselines along about 540 nautical miles of its Southern coast from Cape Deseada, north
of Cape Town, to Cape Padrone, east of Port Elizabeth, have been criticised by Prescott
as a contravention of the wording contained in Article 7 of the LOSC.”” He argued that
apart from a short section of this coast that is deeply indented, the remaining coast is
neither deeply indented nor fringed with islands as required by Article 7. He pointed out
that certain other states, including the African states of Algeria, Kenya, Madagascar and

Senegal, had earlier similarly drawn straight baselines contrary to Article 7.8

The LOSC requires that baselines be shown on charts of a scale or scales adequate for
ascertaining their position or through a list of geographical co-ordinates of points
specifying the geodetic datum.” The coastal state is to give due publicity to such charts
or lists of geographical co-ordinates and to deposit a copy of such charts or lists with the
Secretary-General of the United Nations.®’ Virtually all African coastal states have
legislation designating the baselines of their territorial sea as either the low-water mark
and/or straight baselines.®' Some of these legislation describe the baselines in detail,
while others merely make a bald statement that such baselines are either the low-water
mark or straight baselines without details. 82 The intention usually, in the latter cases, is
that such details would be contained in separate official government charts or list of co-

ordinates.

For example, the Tanzanian Territorial Sea and Exclusive Economic Zone Act 1989, after
stating that the baseline of the territorial sea is the low-water line, goes on to require such
to be marked on a large-scale chart or map officially recognised by the government.®*
Further, under the part of this legislation dealing with the EEZ, the relevant minister is

required to cause the boundary lines of the zone to be marked on a sealed map or chart,

77 Prescott, “South Africa: Publication of a Chart Showing the Limits of South Africa’s Maritime Claims,”
ogp.cit.at p. 559.

7% Ibid.

7 Article 16(1) of the LOSC.

% Article16 (2) of the LOSC.

¥! See Table 1. Article 14 of the LOSC gives a coastal State the discretion to determine its baselines by any
of the methods provided for in the LOSC.

82 See Table 1.

% Section 5 of the Tanzanian Territorial Sea and Exclusive Economic Zone Act. See also section 11 of the
Maritime Zones Act No. 13 1977 of Mauritius.
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which is to be judicially noticed and kept with the Director of Land Surveying in the
ministry responsible for lands.?* In the case of Nigeria, it is not clear if such officially
recognised charts are available. The Nigerian Territorial Waters Act,®® as amended in
1998,% states that the baseline of Nigeria’s territorial sea is the low-water mark, but,
unlike the Tanzanian Act, it does not specifically contain provisions requiring the
baseline to be marked on an officially recognised chart or map. Recently a dispute arose
before the Supreme Court between the Federal government (the central government) and
certain State governments within the Federation of Nigeria as regards “ownership” as
between themselves of the Nigerian offshore zones for the purposes of revenue
allocation.!” This case was an opportunity for the Federal government to produce before
the Court charts or maps marking Nigerian baselines and the various maritime zones
within national jurisdiction. However, despite an objection filed by certain unit States on
the failure on the part of the Federal government, as plaintiff, to put before the Court any
evidence to show the exact offshore zones of Nigeria, the Federal government declined to
tender any charts or co-ordinates preferring to argue its case on points of law.®® From the
actions in this case it is not clear if the Nigerian government has large-scale charts
indicating the low-water mark. Events subsequent to the decision of the Supreme Court,
involving the establishment of a task force by the Revenue Mobilisation and Fiscal
Commission to determine the low-water mark,® appear to suggest that at the time of the
decision of the Court,” there were either no officially recognised charts, or whatever was

available did not adequately delimit the low-water mark.

8 Section 8 of the Tanzanian Territorial Sea and Exclusive Economic Zone Act.

¥ Chapter 428, Laws of the Federation of Nigeria 1990.

% Act No. 1 of 1998.

¥ See Attorney-General of Nigeria —v-Attorney-General of Abia State & 35 Ors. [2002] 6 N.W.L.R. (Part
764) pp. 542-905.

8 See the lead judgement of Ogundare, JSC, ibid. at p. 644, which agreed with the Federal government that
it was a point of law before the court and therefore the Federal government did not need to tend any
evidence. On this point also see the comments of the writer in Egede, E., “The Nigerian Territorial Waters
Legislation and the 1982 Law of the Sea Convention,” (2004) 19(2), The International Journal of Marine
and Coastal Law, p.151 at 156-161.

¥ See Adeinokun, K. “Onshore/Offshore: Revenue Commission determines perimeters”, This Day
(Nigerian Newspaper), 26 June 2002,
http://www.thisdayonline.com/archive/2002/06/26/20020626news12.html [Accessed 23 June 2003].

% The decision of the Supreme Court of Nigeria in 4.-G. Nigeria v. A.-G. Abia State, supra, was delivered
on 5 April 2002.
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The precise determination of the baselines of the territorial sea of African coastal states
is a prerequisite for the effective determination of the outer limit of their continental
shelves. In spite of the various statutes enacted by African states regarding the baselines
of their territorial sea, only a handful of these states have complied with the requirement
of submission of charts or co-ordinates under Article 16(2).”' The convenient excuse of
lack of technology and expertise cannot, in this writer’s view, be a justifiable reason for
non-submission, especially in the light of the willingness of such United Nations bodies
as the Division of Ocean Affairs to render the necessary assistance.”” The explanation for
this failure by African states, like most other states including developed states, is
sometimes” attributable to the manner in which Article 16(2) is worded. While clearly
imposing an obligation on states parties by using the mandatory word “shall”, Article
16(2) is open-ended in that it specifies no time limit for states parties to comply with the
obligation. However, in spite of this, it is only to be expected that a submission should be
done within a reasonable period of the state becoming a party to LOSC. Unfortunately
this has not been the situation as a number of states, including African states, have been

parties to the LOSC for a long period and have yet to make such submissions.

1.2.3. Continental Shelf Legislation in Africa

Several African states have enacted legislation dealing with the outer limit of their
continental shelf. While some in their legislation unequivocally declare the limit of their
continental shelf to be 200 nautical miles,”® others have declared their outer limit to be
the edge of the continental margin or 200 nautical miles where the outer edge does not

extend to 200 nautical miles.’* Some, like South Africa and Namibia, as reviewed above,

*! Equatorial Guinea, Gabon, Madagascar, Sao Tome and Principe and Tunisia are recorded as having
submitted charts. See United Nations Website; See
http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/depositpublicity.htm [Accessed 17
December 2004]. These figures are as at 28 October 2004. The total number of states parties, including
developed states, which have complied with the obligation under Article 16(2) is quite low considering the
number of states which have become states parties to LOSC.

%2 See United Nations, http://www.un.org/Depts/los/doalos_activities/about_doalos.htm#GIS [Accessed 23
June 2003].

% For example, see the legislation of Cape Verde, Ghana, Republic of Benin and Sierra Leone. See Table 1.
* For example, see the legislation of Cameroon, Mauritania, Mauritius, Mozambique, Senegal and
Seychelles. See Table 1. If these states are able to establish their entitlement to extended continental shelf it
is expected that if they are parties to the LOSC the outer limit would be the maximum provided in Art.76 of
LOSC.
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provide that their continental shelfis to be as defined by the relevant Convention in force

and binding on them, and thereby incorporate the Article 76 provisions.% Other African

states, in spite of being parties to the LOSC, still have in their national legislation the

provisions in Article 1 of the 1958 Geneva Convention which uses the depth of 200

metres or exploitability as the outer limit of the continental shelf.%

Table I-Country Information (Africa)

Country

1.Algeria*

2. Angola*

3. Republic of
Benin*

9 See Table 1.

Legislation on
baselines/ Type

Straight baselines(d)
(Arts 1-2 of Decree
No.84-181 of4
August 1984)

Low-water line and
straight baselines

(Arts.2-3 of Law No.

21/92 of 28 August
1992)

Low-water mark and
with respect to
estuaries from the
first obstacle to
maritime navigation
as defined by
maritime regulations
in force.

(Art.] of Decree No.
76-92,1976)

Deposit
under
Art. 16
(2)
Y/N.

N

Legislative Claims of  Claims of EEZ.

outer limits of C.S.

N/A

N/A

200 N.M.
(Decree No. 76-92 of April
1976)

9% For example, see the legislation of Egypt, Nigeria and Sudan. See Table 1.

Art. 7 of Decree-Law
No. 47,771 of27
June 1967

Decree No. 76-92
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4.Cameroon*

5.Cape Verde*

6. Comoros*

7. Cote D’ Ivoire*

8. Congo

9.Democratic

Republic of
Congo

Low-water mark and
for gulfs, bays and
roadsteads decrees to
be made fixing the
lines.

(Art.]l of Decree
No.71/DF/416 of 26
August 1971 and
Art.5 of Act No.
74/16 of 5 December
1974)

Straight baselines(d)
(Art.24 of Law
No0.60/1V/92 of 21
December 1992)

Low-water mark and
straight baselines(d)
(Art.3 of LawNo.82-
005 of 6 May 1982
and Arts.2-3 of
Ordinance No.
049/77 of 20
December 1997)

Lowest water mark
and straight baselines
(Art.l of Law No.77-
926 of 17 November
1977)

Low-water line
(Art.2 of Ordinance
No. 049/77 0f20
December amending
article 2 of
Ordinance 26/71 of
18 October 1971)

N/A

CM/200(Legislation
N/A)97

200 N.M.

(Art. 17 of Law
No0.60/1V/92 of21
December 1992)

N/A

200 N.M.(Legislation
N/A)9%

N/A

N/A

Art. 12 of Law No.
60/1V/92 of 21
December 1992

Art. 6 of Law No. 82-
005 of 6 May 1982

Art.2 of Law No. 77-
926 of 17 November
1977

N/A

Art. 2 of Act
proclaiming an EEZ
of4 November 1992

97 See Antunes, N.S.M., “The Pending Maritime Delimitation in Cameroon v. Nigeria Case: A Piece in the
Jigsaw Puzzle of the Gulfof Guinea”, (2000) 15 IJMCL,p. 163 at 171

%8 See Nationmaster.com2003.http://www.nationamaster.com/countrv/1V/Geographv [Accessed on 8
August 2003]
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10. Djibouti*

11. Egypt*

12.Equatorial
Guinea*

13. Eritrea

M.Gabon*

Low-water mark and
straight baselines(d)
(Art. 4 of Law
No.52/AN/78 1978
and Arts. 1 and 2 of
Decree No. 85-048
PR/PM of 5 May
1985)

Low water line and
straight baselines(d)
(Art.6 of Decree
concerning
Territorial Waters of
Egypt 15 January
1951, as amended by
Presidential Decree
of 17 February 1958
and Arts. 1-3 of
Decree of President
No0.27(1990))

Low water line and
straight baselines(d)
(Art.3 of Act
No.15/1984 of 12
November 1984 and
Art.l of Act
No.1/1999 of 6
March 1999)

Extremity of sea-
board at maximum
annual high tide of
Eritrea’s continental
coast(Maritime
Proclamation No. 137
of 1953 and
Proclamation 7-
Transitional
Maritime Code of
Eritrea, 15
September 1991

Low-water line and
straight baselines(d)
(Art.2 of Act
No0.9/84 of 1984 and
Arts 1-5 of Decree
002066/PR/MHCUC
DM of4 December
1992)

N/A

200 metres or depth of
exploitability.
(Presidential Decision
No. 1051 of 1958

concerning the Continental

Shelf)

N/A

N/A

N/A

Art. 12 of Law No.
52/AN/78

Declaration
accompanying Law
of the Sea
Convention
ratification

Art. 10 of Act No.
15/1984 of 12
November 1984.

Art.2 of Act No. 9/84
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15. Gambia*

16. Ghana*

17. Guinea*

18.Guinea-

Bissau*

19. Kenya*

20. Liberia

21. Libya

Low-water mark
(S.2 of Territorial
Sea and Contiguous
Zone Act, 1968 as
amended in 1969)

Low-water line

(S.1 of Maritime
Zones(Delimitation)
Law 1986)

Low-water line
(Arts.1 and 4 of
Decree No0.336/PRG
0f30 July 1980)

Straight baselines
(Art.] of Acts
No.2/85 and Art.2 of
Act No.3/85 both of
17 May, 1985)

Low water lines and
straight baselines
(S.2 of the Territorial
Waters Act of 16
May 1972 as revised
in 1977 and S.l1 of
Presidential
Proclamation of 28
February 1979)

N/A

N/A

See Nationmaster.com2003, Ibid.

Non-Specific.

(Continental Shelf Act No.
25 of June 1965 as
amended by Continental
Shelf Act(Revised) of July
1966

200 N.M.

(S.6(1) of Maritime
Zones(Delimitation) Law
1986)

N/A

N/A

200 metres or depth of
exploitability(Legislation
N/A)9

200 metres or depth of
exploitability.(Act to

Establish Continental Shelf

1969)

N/A

S. 5 of the Maritime
Zones (Delimitation)
Law, 1986.

Arts. 2-4 of Decree
No. 336/PRG of 30
July 1980

Art. 3 of Act No.
3/85 of 17 May 1985

Presidential
Proclamation of 28
February 1979
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22. Madagascar*

23. Mauritania*

24.Mauritius*

25. Morocco

26. Mozambique*

Low-water mark and
straight baselines
(Arts.2 -3 of Decree
No.63-131 of27
February 1963 and
Art.8 of Ordinance
No.85-013 of 16
September 1985 as
amended and ratified
by Law No.85-013
of 11 December
1985)

Low-water line and
straight baseline
(Art.l of Ordinance
88-120 of 31 August
1988)

Straight baseline
(S.2 of Maritime
Zones Act No. 13 of
3 June 1977)

Low-water
line/straight
baselines

(Art.1 of Act
No.1.73.211 of2
March 1973 and
Arts. 1-2 of Decree
No.2.75.3110f 11
Rajab 1395(21
July, 1975)
Low-water
line/straight
baselines

(Art.] of Decree
No0.47,771 of27
June 1967 and Art. 1
of Decree Law No.
31/76 of 19 August
1976)

200 N.M. or by
delimitation agreement or
100 N.M. from the 2,500-
metre isobath.

(Art.7 of Ordinance No.85-
013 of 16 September 1985
as amended and ratified by
Law No.85-013 of 11
December 1985)

CM./

200.

(Art.4 of Ordinance 88-
120 of 31 August 1988)

C.M./

200.

(S.5(1) of the Maritime
Zones Act No. 13 of 3 June
1977)

200metres or depth of
exploitability.

(Law No. 1.58.277 of July
1958)

CM/200
(Law No. 4/96 of April
1996)

Art.5 of Ordinance
No0.85-013 of 16
September 1985 as
amended and ratified
by Law No. 85-013
of 11 December
1985)

Art.7 of Ordinance
88-120 of 31 August
1988

Art.6 of Act No. 13 of
3 June 1977 and
Maritime Zones
(Exclusive Economic

Zones) Regulations
1984.

Act No. 1-81 of 18
December 1980
promulgated by Dahir
No. 1-81-179 of 8
April 1981.

Art.2 of Decree Law
No. 31/76 of 19
August 1976 and
Law No. 4/96
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27.Namibia*

28. Nigeria*

29. Sao Tome and
Principe*

30. Senegal*

31. Seychelles*

32. Sierra Leone*

Low-water line and
any other rules
recognised by LOSC
82 or any other
convention binding
on Namibia or any
other international
rules.

(S.2 of Territorial
Sea and EEZ Act
No.3 1990 as
amended in 1991)

Low-water mark
(S.1(1) of the
Territorial Waters
Act 1967 as
amended in 1971 and
1998)

Straight
baselines/archipelagi
¢ baselines

(Art.2 of Law
No.1/98 of 1998)

Low-water
line/straight
baselines

(Art.] ofActNo.85-
14 of 25 February
1985 and Arts. 1-2 of
Decree N0.90-670 of
18 June 1990)

Low-water
line/straight
baselines

(S.2 of Maritime
Zones Act No. 15
1977 and S.2,3 and 5
o f Maritime Zones
Act No.2 1999)

Low-water line

(S.2 of the Maritime
Zones
(Establishment)
Decree 1996)

As defined in LOSC 82 or
subsequent international
convention binding on
Namibia.

(S.6(1) of the Territorial
Sea and Exclusive
Economic Zone Act No.3
of 30 June 1990)

200 metres or depth of
exploitability.

(S.14 (1) of the Petroleum
Act, Cap.350 Laws of the
Federation of Nigeria
1990)

N/A

C.M./

200.

(Art.6 of Act No.85-14 of
25 February 1985)

C.M./

200/

(S.11 of Maritime Zones
Act No.2 of 1999)

200 N.M.
(S.11 of the Maritime

Zones(Establishment)
Decree 1996

Art4 of Act No.3 of
30 June 1990

EEZ Act No. 28 of 5
October 1978.

Arts. 4-6 of Law No.
1/98 of 1998

Law 87-27 of August
1987.

SS. 9-14 of Act No. 2
of 1999.

SS. 8-10 of Maritime
Zones Decree 1996
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33.Somalia*

34. South Africa*

35. Sudan*

36. Tanzania*

37. Togod

38. Tunisia*

39. Western
Sahara

Key
Y-Yes
N-No

Low-water line and
straight baseline
(Art.2 of Law No.37
of 10 September
1972)

Low-water line and
straight baseline(d)
(S.2 of the Maritime
Zones Act No. 15 of
1994)

Lowest water line
and straight baselines
(S.5-6 of Territorial
Waters and
Continental Shelf
Act 1970)

Low-water line

(S.5 of the Territorial
Sea and EEZ Act
1989)

Low-water line(Art.l
of Ordinance No.24
Delimiting the
Territorial Waters
and creating a
protected Economic
Maritime Zone of 16
August 1977)

Low-water mark and
straight baseline
(Art.] of Act No.73-
49 of 2 August 1973)

N/A

N/A

As defined in Art.76 of
LOSC 1982.

(S.8 of Maritime Zones
Act, No. 15 of 1994)

200 metres or depth of
exploitability.
(S.2(k) of Territorial

Waters and Continental
Shelf Act,1970)

N/A

N/A

N/A

N/A

d- Detailed description ofco-ordinates ofbaselines in legislation.

N/A-Not available
N.M.-Nautical Miles

* Parties to LOS C 100

Art.7 of Act No. 15 of
1994.

SS.7-9 of the
Territorial Sea and
EEZ Act 1989.

Ordinance No. 24 of
August 1977.

N/A

1.2.4. Deposit o fInformation on the Outer Limits o fthe Continental Shelfwith the United

Nations Secretary-General.

Under the LOSC, coastal states are required to deposit with the Secretary-General of the

United Nations charts and lists of geographical co-ordinates designating the outer limits

100 For more details on when the states became parties to LOSC, see Table 2 in chapter 2 of this thesis.
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of their continental shelf.!® With the continental shelf beyond 200 nautical miles this is
done after such has been established by the coastal state on the basis of the
recommendation of the CLCS. This information deposited is to be given due publicity by
the Secretary-General and is to “permanently” describe the outer limits of such
continental shelf.'® No state has so far made a deposit under Article 76(9), although six
states, including an African state, have made such a deposit under Article 84(2) of
LOSC.'” This requirement again has no set time limit for compliance although it is

expected that states parties should endeavour be do this within a reasonable time.

1.3. Mineral Resources in the Area

The Area assumed great prominence in the UNCLOS III as a result of the discovery that
certain minerals found in this zone during the 1873-6 Challenger expedition had
economic value and the subsequent technological development which showed that the

104 .
d. These minerals, known as

mining of such minerals could be accomplishe
polymetallic nodules, have been found to be scattered in all the oceans, though those of
greatest economic interest are generally located in the centre of the north central Pacific
Ocean, the Peru Basin in the south-east Pacific Ocean and the centre of the north Indian
Ocean. These nodules, located at depths of 4000 to 5000 metres, contain certain strategic

. . : . 105
minerals, including manganese, nickel, copper and cobalt.

Although the initial focus by potential miners of the seabed was on polymetallic nodules,

recent scientific research has aroused interest in other mineral resources in the Area. Such

minerals include polymetallic sulphide deposits and cobalt-rich ferromanganese crusts.'%

1 Article 76(9) of the LOSC.

12 Ibid.

103 Belgium, Chile, Finland, Italy, Norway and Seychelles. See United Nations,
http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/depositpublicity.htm [Accessed 17
December 2004]. In its Maritime Zones (Establishment) Decree 1996, Sierra Leone in Section 12(2) claims
that, “Copies of the official charts and relevant information, including geodetic data, permanently
describing the outer limits of the exclusive economic zone and the continental shelf may be obtained from
the Secretary-General of the United Nations with whom they have been deposited in compliance with the
Convention.” There is no indication on the United Nations database that this has been done.

1% Ogley, op.cit.pp.12-24 and Mahmoudi, op.cit.pp. 26-36

19 For recent data on polymetallic nodules, see http://www.isa.org.jm/en/publications/IA_ENG/ENG7.pdf
[Accessed 9 August 2004]

106 See ISA Press Releases, SEA/1720 of 6 July 2001 and SEA/1724 of 12 July 2001.
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The polymetallic sulphides, located at water depths of up to 3700 metres as a result of
volcanic activities, are found mainly in mid-ocean at the East Pacific Rise, the southeast
Pacific Rise and the northeast Pacific Rise. Several deposits are also known to be located
at the mid -Atlantic Ridge, but so far only one has been located at the ridge system of the
Indian Ocean. These sulphides contain high concentration base metals such as zinc, lead
and copper, as well as precious metals such as gold and silver.'”” Cobalt-rich
ferromanganese crusts are located at water depths of about 400 to 4000 metres. Based on
grade, tonnage and oceanographic conditions, the central equatorial Pacific region
appears to have the best potential for mining this resource. In addition to cobalt, it is said
to be an important potential source of manganese, nickel, platinum, titanium, phosphorus,
thallium, tellurium, zirconium, tungsten, bismuth and molybdenum.'® The polymetallic
sulphides and cobalt crusts located in the Area, unlike the polymetallic nodules, would,
however, have to compete with sulphides and crusts located within national jurisdiction
as there is already evidence that certain states have the potential of recovering such
within their national jurisdiction.'” There has also been a call for the ISA to give
attention to methane (gas) hydrates.''® They are ice-like crystalline compounds consisting
of gas (usually methane) and water molecules said to be widespread both on continental
margins and in the Area. It is believed that the extraction of the hydrates could provide

one of the most important energy sources for the future.''! Again it is expected that the

197 For recent data on polymetallic sulphides, see
http://www.isa.org.jm/en/publications/IA_ENG/ENGS8.pdf [Accessed 9 August 2004]

1% For recent data on cobalt-rich ferromanganese crusts, see
http://www.isa.org.jm/en/publications/IA_ENG/ENG9.pdf respectively [Accessed 9 August 2004]

199 For example exploration licences have been issued to a company, Nautilus Minerals Co-operation Ltd.,
in respect of Manus Basin off the coast of Papua New Guinea for exploration and development of
sulphides.

' See ISA Press Release, SB/6/21 of 5 July 2000 where Indonesia, commenting on the ISA Secretary-
General’s report, suggested that more attention be given to Methane Hydrates.

' See Borgese, E.M., “Caird Medal address,” (2001) 25 Marine Policy, p.391at 394; Dr. William Dillon,
US Geological Survey, Gas (Methane) Hydrates — A New Frontier, http://marine.usgs.gov/fact-sheets/gas-
hydrates/title.html [Accessed 25 August 2004] ; Desa, E., “Submarine Methane Hydrates-Potential Fuel
Resources of the 21* Century”, in Minerals other than Polymetallic Nodules of the International Seabed
Area, Proceedings of the International Seabed Authority Workshop held on 26-30 June 2000 in Kingston,
Jamaica(Kingston Jamaica, International Seabed Authority, 2004), pp.517-558 and the Statement by Paul
L.Kelly, Senior Vice President, Rowan Companies, Inc. on behalf of the American Petroleum Institute, the
International Association of Drilling Contractors and the National Ocean Industries Association before the
United States Senate Committee on Foreign Relations Hearing on the United Nations Convention on the
Law of the Sea, Washington, D.C., October 21, 2003.
http:/foreign.senate.gov/testimony/2003/kellyTestimony031021.pdf [Accessed on 4 January 2005]
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methane hydrates located in the Area would have to compete with methane hydrates
thought to be located within the continental shelves of certain states.''? Although the ISA
has not done much work on this, there is ongoing research by certain states, including the
United States of America, to identify, explore, assess and develop methane hydrates as an

. 13
alternative source of energy.'

The issues related to the regime of the deep seabed were the most heated in UNCLOS
I1I. The intensity and passion surrounding issues of this regime were magnified by the
reports available in the 60s and 70s that gave the impression of a colossal amount of
mineral wealth in the deep seabed just waiting to be picked up by any state with the
requisite technology.'"* For the developed industrialised states there was an expectation
that it would open up the possibility of access to a new source of strategic minerals for
their industries, which was outside the monopoly of any particular state. On the other
hand, for the developing states there was anticipation that it would provide access to
additional revenue useful for achieving development and a more equitable world
economic order. In addition, for developing land-based producer states the regime
governing the Area was a particularly important issue because of their dependence on
export revenue from land-based mineral resources, which would have to compete with
those from the deep seabed if exploitation eventually commenced. These developing
land-based producers included African states like Zambia, Botswana, Morocco, South

Africa, Namibia, Democratic Republic of Congo (formerly Zaire) and Zimbabwe, which

"2 For instance Chile and India have been identified as potentially having methane gas hydrates in their
continental shelf margin. See Esteban Morales G., “Methane hydrates in the Chilean continental margin,”
(2003)6(2) Electronic Journal of Biotechnology,

http://www ejbiotechnology.info/content/vol6/issue2/issues/1 and Gupta, H., “Gas Hydrates: A Potential
Source of Energy from the Oceans,” Bruun Memorial Lecture 2003 on ‘Energy from the sea’, June 25,
2003-Pans, Intergovernmental Oceanographic Commission(IOC), http://dod.nic.in/secbraunnlect.pdf [Both
accessed on 4 January 2005}

"> On 2 May 2000 the President of the United States enacted the Methane Hydrate Research and
Development Act 2000, Law 106-193 requiring the Secretary of State to commence a Methane Hydrate
research programme. This programme has since been commenced as the National Methane Hydrates R&D
Program. http://www.netl.doe.gov/scng/hydrate/ [Accessed 25 August 2004]. Others that have begun
assessments and research on deep water methane hydrates are Canada, the European Union, Japan and
India. See Desa, “Submarine Methane Hydrates-Potential Fuel Resources of the 21* Century,”
op.cit.pp.549-550.

' See for example Mero J.L.,The Mineral Resources of the Sea, (Amsterdam, Elsevier, 1964,)
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are land-based producers of copper and cobalt. 15 For Morocco and the Democratic

116 while

Republic of Congo, cobalt can be mined independently and not as a by-product,
South Africa is also a land-based producer of manganese.''” At present, as a result of the
indefinite postponement of commercial exploitation of polymetallic nodules, such
mineral resources in the Area do not pose an immediate threat to the economy of these
land-based producers. However, it is opined that it would be rather short-sighted for these
states not to still maintain concern and interest in the regime governing the Area. Further,
the discovery of other possible resources in the Area, such as sulphides, cobalt crusts and
methane hydrates, though like polymetallic nodules not likely to be commercially
exploitable in the near future, should similarly raise concerns for African land-based
producers of comparable resources. The cobalt crusts should still be of interest to African
land-based producers of cobalt. Sulphides, which contain gold, should be of concern to
African states, such as South Africa, which are significant producers of gold. For
significant African producers of oil and gas, currently a major source of global energy,
such as Nigeria, Angola and Gabon, the possibility of methane hydrates being a viable

alternative to other sources of energy, such as oil and natural gas, should raise concerns

for these states.

Beyond the economic perspective that contributed to the passion displayed in respect of
the deep seabed issues at the UNCLOS III, it must be pointed out that the innovative
regime also provided an avenue for African states to address a broader issue of changing
the existing legal order of the sea in particular and international law in general, which in

their view leaned more in favour of the northern industrialised states.''®

''* Ogley, op.cit.pp.19-25; Mahmoudi, op.cit.pp.30-31. For more recent data on land-based producers of
mineral resources, see U.S. Geological Survey, Mineral Commodity Summaries, 2004
http://minerals.usgs. gov/minerals/pubs/mes/2004/mcs2004.pdf [Accessed 30 September 2004]

"'® Mahmoudi, ibid.

"7 Ibid.

8 Oxman B., “The Third United Nations Conference on the Law of the Sea: The 1976 New York
Sessions” (1977) 71 AJIL, 253; See also Miles, E., “The Structure and Effects of Decision Process in the
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1.4. Conclusion.

The proper delimitation of the outer limit of the continental shelf is a sine qua non for a
determination of what part of the submarine zone falls within national jurisdiction and
what part constitutes the Area. For the outer limit of the continental shelf, the
determination of the baseline is significant. While the determination of the baselines of
African states remain within their sovereign decision, the major challenge they appear to
face is that of ensuring that their baselines are in line with the criteria set out in the
LOSC, including giving such baselines appropriate publicity, and also making the
required submissions under Article 16(2). Submissions under Article 16(2) provide a
reliable means of achieving certainty as regards coastal states’ baselines, yet only a few
African states have complied with Article 16(2). Also very few African states have
deposited charts and other relevant information on the outer limits of the continental shelf
with the United Nations Secretary-General as required by Articles 76(9) and 84(2) of
LOSC. It must however be pointed out that African states are no worse than states in

other geopolitical groupings since, generally, only a few states have made such deposit.

African states with the potential to claim a continental shelf beyond 200 nautical miles
have to satisfy the highly complex demands of Article 76, along with the requirement of
submission of information to the CLCS within the time limit. The preparation of a
submission to the CLCS requires both sophisticated technology and expertise. This
highlights the necessity for assistance by the relevant international organisations and
bodies to broad-shelf African states to enable them comply with their international

obligations under the Convention.

The domestic laws of African states, again like other states in other geopolitical
groupings, are divergent on what constitutes the outer limits of the continental shelf, but
it does appear that some African states have updated their legislation to claim a
continental shelf in line with Article 76 of the LOSC, though there is a need for

adjustments in some of the legislation. However, it is also noteworthy that some African

Seabed Committee and the Third United Nations Conference on the Law of the Sea,”(1977) 31
International Organization,p.159 at162. For more on this see chapter two of the thesis,
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states still adhere to the depth and exploitability test in their legislation, though they are
parties to the LOSC. It is hoped that such states will be encouraged to amend their
legislation and align it with the wording of Article 76.

Further, this chapter discusses the economic potential of the Area. It suggests that
although commercial exploitation of the resources in the Area has been postponed
indefinitely it would be in the interest of African states, especially land-based producers,
which may upon commercial exploitation in the future have to compete with resources in

the Area, to maintain concern and interest in the regime and activities in the Area.
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CHAPTER TWO

THE EVOLUTION OF THE REGIME OF THE AREA AND AFRICAN STATES.

In order to appreciate the intricacies of the regime and institutions of the deep seabed and
what at one stage was quite a serious conflict between the developed states and the
developing states, including African states, it is helpful to have an historical perspective
of the law of the sea. This chapter therefore examines the historical development of the

regime from an African perspective.

2.1. Historical Development of the Regime of the Area: An African Perspective '
2.1.1. The euro-centric nature of the traditional law of the sea. 2

Historically, though this is sometimes blurred by first the Arab and subsequently the
European influence on the African continent, there is some evidence of the involvement
of certain African ethnic groups in maritime activities long before the slave trade and
colonialism. For instance, there is evidence to suggest the presence of “vessels of black
men” (kun-lun bo - a description by Chinese authors writing between the third and the
ninth century) sailing in the Indian Ocean and manned by crew suspected to have come
from modern Madagascar at a period before and after the seventh century.’ These vessels
are described as ships with woven sails averaging 50m in length, and able to transport

between 500 and 1000 people as well as cargo of between 250 and 1000 tons. Also there

is evidence that between the seventh and the eleventh century there were some ship

! For readings generally on the historical development of the Law of the Sea see O’Connell, D.,
International Law of the Sea, Vol.1 (edited by I.A. Shearer)(Oxford, Clarendon Press, 1982) pp.1-28;
Anand, R., International Law and Developing Countries: Confrontation or Co-operation?
(Dordrecht/Lancaster, Martinus Nijhoff, 1987), pp.1-71; Anand, R., Origin and Development of the Law of
the Sea, (History of International Law Revisited), (The Hague/London, Martinus Nijhoff, 1982); J. H.W.
Verzijl, International Law in Historical Perspective, Vol. I, (Sijhoff, Leyden, 1968).

? Eurocentrism has been defined as “settled habits of thought which have led to the acceptance, mostly
uncritical, of European [and Western] intellectual and social cultural traditions as the invariable if not
superior framework of inquiry.” See Rembe, N.S., Africa and the International Law of the Sea, (Alphen
aan den Rijn, The Netherlands, Sijthoff & Noordhoff International Publishers B.V., 1980), p.30. According
to Okoye: “It is suggested that the consequence of the Eurocentric origins of international law is that much
of classical international law sought not only to regulate the balance of power between relatively powerful
and modernised states, but also gave them special privileges and rights which frequently ran against the
interest of non-European colonised peoples, then regarded as objects rather than subjects of the law.” See
Okoye, F., International Law and the New African States, (London, Sweet & Maxwell, 1972), p.176.

? Domenichini-Ramiaramanana, B., “Madagascar,” in El Fasi, M., and Hrbek, 1. (eds.), UNESCO General
History of Africa Vol. Il Africa from the Seventh to the Eleventh Century, (Berkeley, California,
UNESCO/University of California Press, 1988), p. 681 at 696-703.
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captains on the Indian Ocean who were Negroid and Bantu-speaking (described as Zandj
by Arabic authors), suspected to be indigenes of the ethnic groups located on the East
African coast and the Comoro Islands.* Amongst the boats said to have been used by
these African seafarers were the mtepe (a sewn boat) and ngalawa (a rather narrow
dugout boat). The latter would have been unstable and dangerous in open sea but an
outrigger-balancing device overcame the lack of stability.” Similar evidence appears to
abound amongst different ethnic groups located along the west coast of Africa.?
However, since for a long time these ethnic groups were regarded more as objects rather
than subjects of international law, they were not consulted and had no input whatsoever
in the origin of the law of the sea. R.P. Anand, affirming that Asian and African states
had little or no contribution to the origin of the law of the sea, describes the modern law
of the sea as not only the “product of the European mind” and “European beliefs,” but
also “based on European State practices which were developed and consolidated during
the last three centuries”.” This much was admitted by Professor Verzijl who pointed out
that the whole gamut of international law, of which the law of the sea is a part, was “the
product of the conscious activity of the European mind, but has drawn its vital essence
from a common source of European beliefs and in both these aspects it is mainly of

Western European origin”.®

Professor Umozurike, an African international law jurist, putting this rather forcefully

and without mincing his words, states:

* Masao, F.T., and Mutoro, H.W., “The East African Coast and the Comoro Islands,” in El Fasi and Hrbek
(eds), ibid. at pp.586 at 600-602 and 609-610.

* Ibid. at 609-610.

8 For instance the Aworis, Efiks and the Ijaws (Izon), ethnic groups located along the west coast of Africa
in modern day Nigeria, have oral tradition of extensive maritime activities, especially fishing, deep in the
Atlantic Ocean even before the “white man” came to their land. Affidavit evidence to this effect in respect
of the Aworis and Efiks were deposed to by His Royal Highness, the Oba of Lagos state, Oba Adeyinka
Oyekan, and the Obong of Calabar, Edidem Professor Nta Elijah Henshaw VI, respectively, in the Nigerian
Supreme Court case of Attorney-General of the Federation v. Attorney-General of Abia State & 35
0rs.[2002] 6 N.W.L.R (Part 764), 542 at 722-723. Also the writer has been told by his father-in-law,
Professor J.P. Clark-Bekederemo, a renowned Nigerian playwright and authority on Ijaw (Izon) tradition,
that there is oral tradition of extensive maritime activities by the Ijaw people in the Atlantic Ocean even
before the Europeans came to ljaw land.

7 Anand, R., Origin and Development of the Law of the Sea (History of International Law Revisited),
op.cit.1.

44



“«“

. international law developed by western powers before the 20" century
served as a buttress for the colonisation of African peoples. It connived at the
subordination of African dignity to western economic interests. It was
essentially racialist and therefore contrary to the basic norms of the law
applicable to all mankind. In creating the relevant rules of international law,
Africans were not consulted for the law was specifically directed against
them. The colonisers agreed among themselves that African communities
were ‘objects’ of the law unprotected by it. The law applied to the Africans by
the Europeans may indeed, be properly called European colonial law, for
international law by its very nature should and does protect all peoples
regardless of race, creed, religion or colour...” ?

This perception, as will be pointed out later in this thesis, accounts for the eagerness by
African states for the convening of UNCLOS III, as well as the general attitude of these
states during the conference to the existing law of the sea in general and to the issue of
the deep seabed regime and its institutions in particular.10 Another African international
law jurist, Professor Ajomo, captures the attitude of African states to the existing law of

the sea prior to and during UNCLOS III, by explaining as follows:

‘... it must be realised that existing norms governing rights on the sea, like
most norms of customary international law, were formed from practice
among Western European States before the accession of the new African and
Asian States to independence. Many countries of the Third World were not
parties to the development of these norms. Further some of these norms have
been considered as unfavourable to many countries of Africa and Asia and
their aspirations.” !

2.1.2. Traditional Law of the Sea.

By the 15™ century certain European states had by virtue of their dominance over the seas
assumed the position of originators of the rules governing the sea. In 1494 by the papal
bull of Pope Alexander VI, which was given legal effect through the Treaty of
Tordesillas, a line was drawn down a meridian of longitude through Brazil dividing the

sea between Portugal and Spain. The area east of the line was to be the Portuguese sphere

¥ Verzijl, International law in Historical Perspective, op.cit. pp.435-436.

® Umozurike, O, “International Law and Colonialism in Africa: A Critique”, (April 1970) 3 (1) Eastern
Africa Law Review, pp.47 at 81-82 quoted in Rembe, op. cit. at p. 9.

1% See section 2.1.4 below.
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of expansion while that to the west of the line was the Spanish area of expansion. This
treaty is one of the earliest attempts to codify the law concerning the sea.'> This, of
course, led others like the Dutch, with a concern for freedom of communication as a
result of their trading interests, to advocate the doctrine of the freedom of the high seas.
The Dutch state practice was reflected through the writings of the famous Dutch writer,
Hugo Grotius, who in his book, Mare Liberum (1609), advocated the freedom of the high
seas.'” It has been said that this book is “the first and classic exposition of the doctrine of
the freedom of the seas”.'* Grotius published this book to defend the right of the Dutch,
through the Dutch East India Company, to navigate in the Indian Ocean and other Eastern
seas in order to trade with India and the East Indies over which Spain and Portugal
claimed a commercial monopoly and political domination."” This was therefore a
situation where the Portuguese and Spanish desired closed seas (mare clausum), while

others like the Dutch desired open seas (mare liberum).

The English also challenged the claim by Spain and Portugal to sovereignty over the seas.
In reply to Spanish protest over Sir Francis Drake’s violation of its alleged sovereignty
over the Pacific and Indian Oceans, Queen Elizabeth of England is reported to have said:

“Neither nature nor public interest permit the exclusive possession of the sea
by a single nation or private individual, the ocean is free to everybody; no
legal titles exist whatever that would grant its possession to anyone in
particular; neither nature nor usage permit its seizure; the domains of the sea
and of the air are common property of all men”.'°

However it is interesting to note a change of policy by the English from the open sea

policy of Queen Elizabeth to a closed sea policy by her successor, King James. For as

"Ajomo, M., “Third World Expectations”, in Churchill, Simmonds & Welch (eds.), New Directions in the

Law of the Sea — Collected Papers, Vol. III, (New York, Dobbs Ferry, Oceana Publications Inc, 1973),
.302.

Pz O’Connell, The International Law of the Sea, Vol.1, op.cit.p.2.

"> Brown, The International Law of the Sea, Vol. 1, (Aldershot, Darmouth, 1994), p.7.

14 See W.S.M. Knight, Seraphin de Freitas: Critic of Mare Liberum, Transactions of Grotius Society, vol.

11 p. 1(1926) quoted in Anand, International Law and Developing Countries: Confrontation or Co-

operation? op. cit. p.53.

!> Anand, ibid.pp.53-56.

' Queen Elizabeth’s reply to the Spanish envoy Menedoza in 1580 in Christian Meurer, The Program of

the Freedom of the Sea, (Translated from German by Leo J. Frachtenberg) p. 11 (1919) quoted in Anand,

Anand, R., Origin and Development of the Law of the Sea, (History of International Law Revisited), op.

cit.p.95.
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long as the English, under Queen Elizabeth, were interested in having a share in the East
India trade like the Dutch, as against the Spanish and the Portuguese, they supported the
mare liberum policy. However by the reign of King James, when England was more
interested in curtailing the benefits accruing to the Dutch, who had powerful merchant
and fishing fleets, they started to pursue the policy of mare clausum. The Crown
commissioned an English man, John Selden, to make a strong case against mare liberum.
In reply to Grotius’s Mare Liberum, Selden wrote his treatise, Mare Clausum, seu de
Dominio Maris Libri Duo (The closed sea or two books concerning the Rule over the
sea). This book was published in 1635 by the express command of the King “for the
manifesting of the right and dominion of us and our royal progenitors in the seas which
encompasses these our realms and Dominions of Great Britain and Ireland.”"’ However,
by the 19™ century, when Britain had strengthened its maritime capability, thereby
becoming a leading maritime power, it reverted again to mare liberum, and has thereafter,
along with other leading maritime powers, consistently “pursued and consolidated a

policy of freedom of the seas.”!®

This lesson from history gives an idea of the constant conflict between advocates of mare
liberum and those of mare clausum that to this day permeates the law of the sea. This
conflict was clearly reflected in the UNCLOS III in the antagonism between the
developed (advocating freedom of the seas) and developing states (advocating closed
seas) in various areas of the law of the sea, including the issue of what type of regime and
institutions should apply to the Area. It points to the underlying political and economic
self-interest of states that determines the policy they adopt on the law of the sea generally

and the deep seabed regime in particular.

According to Brown:

‘“

.. many of the principal features of the international law of the sea have
been formed by the interplay between two opposing fundamental principles of
International law: the principle of sovereignty and the principle of the
Sreedom of the high seas. The ascendancy of one over the other during any

'” Anand, ibid.p.105.
'® Brown International Law of the Sea, op. cit.p.7.
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particular historical period has tended to reflect the interests of the
predominant powers of the day.” 19

It must also be pointed out that while the whole history of the law of the sea is about the
conflict between mare liberum and mare clausum, the negotiations of the regime of the
deep seabed, as will be seen later, introduced a new variant to the conflict. Rather than
the usual situation of a state claiming sovereignty over a belt of the sea, we see, in the
deep seabed regime, a situation where the international community jointly appears to be

claiming a type of communal sovereignty over the deep seabed.

2.1.3. UNCLOS I and 1T
In 1930, the League of Nations convened the Hague codification conference. However
one of the critical points on which the participating states failed to reach an agreement

was on the breadth of the territorial sea.

In 1957 the General Assembly of the United Nations, by Resolution 1105(XI) of 21
February, convened the first United Nations Conference on the Law of the Sea
(UNCLOS ). This Resolution required the UNCLOS I to examine the law of the sea
taking into account the legal, technical, biological, economic and political aspects and to
embody the results of its work in one or more international Conventions or other
instrument. The conference was also required to study the question of free access to the
sea of land-locked states as “established by international practice or treaties”*® The
General Assembly Resolution also referred to UNCLOS I the report of the International
Law Commission (ILC) covering the work of its 8™ session, which in essence formed the
basis for the various 1958 Conventions. Other materials referred to the conference were
the verbatim records of the relevant debates in the General Assembly; comments by
governments on the draft articles on the law of the sea prepared by the ILC; the
memorandum submitted by the preliminary conference on land-locked states held in
Geneva from the 10 to 14 February 1958; and preparatory documents prepared by the

United Nations secretariat, along with certain specialised agencies and independent

' Brown, Sea-Bed Energy and Minerals: The International Legal Regime, Vol.2 (The
Hague/Boston/London, Martinus Nijhoff Publishers, 2001), p.14.
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experts.”’ UNCLOS I was held at the United Nations office at Geneva from 24 February
to 27 April 1958, with eighty-six states participating, out of which only six states were
from Africa, namely Ghana, Liberia, Libya, Morocco, South Africa and Tunisia. The
gross under-representation of Africa can be explained by the fact that most African states
were still under the subjugation of foreign colonial “masters”. Also involved in the
Conference were seven specialised agencies22 and nine inter-governmental

organisations™ invited by the General Assembly as observers.

The four 1958 Conventions on the Territorial Sea and Contiguous Zone*, the High
Seas,?® the Continental Shelf*® and Fishing and Conservation of the Living Resources of
the High Seas,”’ products of the UNCLOS I, have been described as “the first completed

attempt of the International Law Commission to place a large segment of international

29(1958) 52 4.J.I.L. p.830.

2! Ibid. p.832.

22 bid.pp.830-831.

2 Ibid. p. 831.

2% The Territorial Sea Convention, made up of 32 articles, was adopted on 27 April 1958 and entered into
force on 10 September 1964. See (1958) 52 4.J.1.L. pp. 834- 842. As at 7 March, 2002 there were 41
signatories and 51parties, including Kenya (20/6/1969), Lesotho (23/10/1973), Madagascar (31/7/1962),
Malawi (3/11/1965), Mauritius (5/10/1970), Nigeria (26/6/1961), Senegal (25/4/1961), Sierra Leone
(13/3/1962), South Africa(9/4/1963), Swaziland (16/10/1970) and Uganda (14/9/1964). See
http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterX X l/treatyl .asp [Accessed 7
March 2002].

2 The High Seas Convention, made up of 37 articles, was adopted on 27 April 1958 and entered into force
on 20 September 1962,ibid. pp.842-851. As at 7 March 2002 there were 46 signatories and 62 parties,
including Burkina Faso (4/10/1965), Central African Republic (15/10/1962), Kenya (20/6/1969), Lesotho
(23/10/1973), Madagascar ( 31/7/1962), Malawi (3/11/1965), Mauritius (5/10/1970), Nigeria (26/6/1961),
Senegal (25/4/1961), Sierra Leone (13/3/1962), South Africa (9/4/1963), Swaziland (16/10/1970) and
Uganda (14/9/1964). See
http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterX Xl/treaty2.asp [Accessed 7
March 2002].

%% The Continental Shelf Convention, made up of 15 articles, was adopted on 26 April 1958 and entered
into force on 11 June 1964, ibid. pp. 858-862. As at 7 March 2002 there were 43 signatories and 57 parties,
including Kenya (20/6/1969), Lesotho (23/10/1973), Madagascar (31/7/1962), Malawi (3/11/1965),
Mauritius (5/10/1970), Nigeria (26/6/1961), Senegal (25/4/1961), Sierra Leone (25/11/1966), South Africa
(9/4/1963), Swaziland (16/10/1970) and Uganda (14/9/1964). See
http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterX X1/treaty4.asp [Accessed 7
March 2002].

*"The Fisheries Convention, made up of 22 articles, was adopted on 26 April 1958 and entered into force on
20 March 1966, ibid. pp.851-858. As at 7 March 2002 there were 35 signatories and 37 parties, including
Burkina Faso (4/10/1965), Kenya (20/6/1969), Lesotho (23/10/1973), Madagascar (31/7/1962), Malawi
(3/11/1965), Mauritius (5/10/1970), Nigeria (26/6/1961) Senegal (25/4/1961), Sierra Leone (13/3/1962),
South Africa (9/4/1963) and Uganda (14/9/1964).

See http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterX X I/treaty3.asp [Accessed 7
March 2002].

49


http://untreatv.un.org/ENGLISH/bib1e/englishintemetbible/partl/chapterXXI/treatvl
http://untreaty.un.org/ENGLISH/bible/englishinteraetbible/partI/chapterXXI/treatv2.asp
http://untreatv.un.org/ENGLISH/bible/englishinternetbible/partI/chapterXXI/treatv4.asp
http://untreatv.un.org/ENGLISH/bible/englishintemetbible/partI/chapterXXI/treatv3.asp

law on a multilateral treaty basis”.*® African states became parties to these Conventions
by succession or accession,” with some incorporating into their domestic legislation
certain provisions of these Conventions. **There was also an optional protocol on dispute

settlement.’!

Despite the success of the 1958 conference, which led to four major Conventions on the
law of the sea, the parties failed to reach any agreement on two fundamental issues,
namely the breadth of the territorial sea and fishery limits. As a result of this, a second
United Nations Conference on the Law of the Sea (UNCLOS II) was convened in 1960 at
Geneva. The conference, with 88 states in attendance, including 10 African states, was
held for ten days from 17 to 27 March 1960 and had as its agenda the examination of the
question concerning the breadth of the territorial sea and the delimitation of a fisheries
zone.>? This conference, unlike its predecessor, failed to produce any new Conventions,
and in particular failed to agree on the issue of the breadth of the territorial sea and

fishery limits.*®

2 Harris, D., Cases and Materials on International Law, Sth edition (London, Sweet & Maxwell, 1998),
p.368.

» See generally the Convention on Succession of States in respect of Treaties of 23 August 1978, 17 LL.M.
(1978), 1488 and Art. 15 of the Vienna Convention on the Law of Treaties of 23 May 1969, § 1.L.M
(1969), 679.

% For example, the Nigerian Petroleum Act, enacted as far back as 1969, vests ownership and control of
petroleum located in the continental shelf in the Federal government of Nigeria and defines the continental
shelf as “the seabed and subsoil of those submarine areas adjacent to the coast of Nigeria the surface of
which lies at a depth no greater than two hundred metres (or, where its natural resources are capable of
exploitation, depth) below the surface of the sea, excluding so much of those areas as lies below the
territorial waters of Nigeria”. See SS. 1(1) and 14(1) of Petroleum Act Cap.350, Laws of The Federation of
Nigeria, 1990. The definition of the Nigerian continental shelf in this Act, which came into force on 27
November 1969, is in line with the Continental Shelf Convention 1958. See also Art.2 (k) of the Sudanese
Territorial Waters and Continental Shelf Act 1970 and Egyptian Presidential Decision No.1051 of 1958
defining their continental shelf in line with the 1958 Convention.

3! The Optional Protocol, made up of only seven articles, was adopted on 29 April 1958 and came into
force 30 September 1963 (1958) 52 A.J.I.L. pp. 862-864. As at 7 March 2002 there were 14 signatories and
37 parties, including Ghana(29/4/1958), Liberia (27/5/1958), Madagascar (10/8/1962), Malawi
(17/12/1965), Mauritius (5/10/1970), Sierra Leone (14/2/1963) and Uganda (15/9/1964). See
http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterX XI/treaty5.asp [Accessed on 7
March 2002].

32 The African states in attendance were Cameroon, Ethiopia, Ghana, Guinea, Liberia, Libya, Morocco,
Sudan, Tunisia and South Africa. See UNCLOS I Official Records,pp.xiii-xxiv

** For more on UNCLOS II see Dean, A., “The Second Geneva conference on the Law of the Sea: The
Fight for Freedom of the seas” (1960) 54 AJIL. pp. 751-789 and Jessup, P., “The Law of the Sea Around
Us” (1961) 55 AJIL.pp.104-109.
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At the 1958 and 1960 Geneva conferences, as at the time of the 1930 Hague conference,
the deep seabed beyond national jurisdiction (the Area) was not regarded as an issue of
note because of the limited technology at that time. In its preparatory work on the 1958
conference the ILC commented that it had not put forward any proposals on the
exploration and exploitation of the bed of the high seas because it did not consider the

question to be of practical significance.®*

2.1.4. Prelude to UNCLOS II1.

By the 1960s a growing number of African states had begun to emerge as independent
states.”> These states became members of the General Assembly of the United Nations
and, along with Asian and Latin American developing states, by sheer numbers, if
nothing else, became extremely influential in the Assembly.36 Most of these African
states, which were still under colonial rule during UNCLOS I, did not have an
opportunity of a direct input into the formulation of the 1958 Conventions. Consequently
these states were dissatisfied with the existing law of the sea and viewed it as being tilted
in favour of the western industrialised developed states. This perception, common to most
developing states that did not participate as independent states in UNCLOS I as a result
of colonialism, is well expressed by one commentator when he pointed out that:

“Most of the impetus for dramatic departures from the law as expressed in
the Geneva Conventions has come from developing countries and, in
particular, developing coastal countries. Many of these nations had no part
in the formulation of the existing codified law, regard the customs on which it
was based as closely identified with the colonial regime, and feel that its legal
arrangements often work to their economic disadvantage” 37

Another commentator, talking specifically about Nigeria, explained that: “Like many
other Third World States, Nigeria happens to be one of the post-colonial states which
never had any say in the drafting of the Geneva Conventions of 1958.” **

3% Churchill, R. & Lowe, A., The Law of the Sea, (Manchester, Manchester University Press, 1999) p. 225.
3% For example, by 1960 Nigeria, Senegal, Niger, Togo, Republic of Benin, Gabon, Chad, Mali, Cote d’
Ivoire and Central African Republic had emerged as independent states.

36 See Arts. 7, 9-22 of the United Nations Charter. http://www.un.org/aboutun/charter/index.html [Accessed
S January 2005]

*7 Brantley, T., “Law of the Sea”, (1973) 14 Harvard International Law Journal, p. 555 at 556.

3 Okeke, C., The Theory And Practice of International Law In Nigeria, (Enugu, Nigeria, Fourth Dimension
Publishers, 1986), pp. 227-228.
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2.1.4.1. Organisation of African Unity/African Union.

With independence, a number of African states felt a need for a common forum, amongst
other things, to voice their views in the international community. This led to the
establishment of the Organisation of African Unity (OAU) on 25 May 1963 at Addis
Ababa, Ethiopia by 32 independent states.’® Its purpose was to promote the unity and
solidarity of the African states; to defend the sovereignty of its members; to eradicate all
forms of colonialism; to promote international co-operation having due regard for the
Charter of the United Nations and the Universal Declaration of Human Rights; and to co-
ordinate and harmonise member states’ economic, diplomatic, educational, health,
welfare, scientific and defence policies.40 This Organisation was open to all independent

sovereign African states and the neighbouring island Malagasy states. !

This organisation, working along with other developing states from Asia and Latin
America in forums such as the Group of 77, exerted a great influence in the development

of a new law of the sea that culminated in the LOSC 1982

The expressed intention by African states to promote international co-operation having
due regard to the United Nations Charter, a product of the existing international law, was
an indication that they were ready to be part of that law. Their determination was to work
within the existing framework of international law to bring about a change, in what they
perceived was the euro-centric nature of the existing international law, in order to

incorporate the interest of African states.

392 ILM (1963) 766. See Elias, T.O., “The Charter of the Organisation of African Unity” (1965) 59 AJIL.
pp-243-267. Prior to the establishment of the OAU there was a conference of Heads of African and
Malagasy states in Lagos, Nigeria from January 25 to 30, 1962 in which resolutions were adopted to the
effect that African States should constitute themselves as a definite group in the United Nations in dealing
with problems peculiar to Africa and the Malagasy States and also to “strive continuously” to ensure a fair
and equitable representation of the group in organs of the United Nations. See also Okeke, C.N.,
“International Law”, in Okonkwo, C.O. (ed.), Introduction to Nigerian Law, (London, Sweet & Maxwell,
1980), pp. 318-319.

* See Art. I and II of the Charter of the OAU.

*! See Arts. I and V of the Charter.

# See the 1974 Declaration of the Organisation of African Unity on the Issues of the Law of the Sea, Doc.
A/CONF.62/33 of 19 July 1974. See UNCLOS 111, Official Records, Vol.Ill, pp.63-65.
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Georges Abi- Saab pointed out, concerning African states, that:

“While adhering to the existing system of international law, they started to
contest it “from within” striving for its development with their participation —
particularly within the UN and its ILC - to make it more responsive to the
new needs, and more “universal” or “oeumenical” in its approach as well as
the values and interests it purports to protect and promote’. 3

Another commentator noted:

“.... It is the view of the newly-independent states that, since they were under
the rule of foreign powers during the formative era of international law, it
was clear that their interests could not have been taken into account.
Consequently, they insist on reviewing and reshaping those laws that are
clearly anti-African. **

On 2 March 2001 the African Heads of State at an Extraordinary OAU Summit in Sirte,
Libya declared the establishment of the African Union (AU) to succeed the OAU. Under
the Constitutive Act of the AU, adopted by the thirty-sixth ordinary session of the Heads
of State of the OAU on 11 July 2000 in Lome, Togo, it was specified that the AU would
come into force thirty days after the ratification by two-thirds of the member states of the
OAU.* On 26 April 2001, Nigeria became the 36™ member state to deposit its instrument
of ratification and the Constitutive Act came into force on 26 May 2001.% The Act has
since been ratified by all the member states of the OAU and the AU has replaced the
OAU. The objectives of the Union includes achieving greater unity and solidarity
between the African states and peoples; to promote and defend an African common
position on issues of interest to the continent and its peoples; and to establish the
necessary conditions which would enable the continent to play its rightful role in the
global economy and in international negotiations.*’ So far there is no indication that the

AU has any significant interest in promoting a unity and common position in law of the

# Abi-Saab, G., “International Law and the International Community, The Long Road to Universality”, in
Macdonald, R. (ed.), Essays in Honour of Wang Tieya, (Dordrecht, Netherlands, Martinus Nijhoff, 1994),
p. 41; See also Henkin, L., How Nations Behave - Law and Foreign Policy, nd edition, (New York,
Columbia University Press, 1979), pp.119-134.

* Okeke, C.N., “International Law”, in Okonkwo, C.O. (ed.), op.cit.p.321.

4 See Arts. 27 and 28 of the Constitutive Act of the African Union. http://www.africa-
union.org/home/Welcome.htm [Accessed on 7 September 2004] and Packer, C.A.A. and Rukare, D., “The
New African Union and its Constitutive Act”, (2002) 96(2) AJIL, pp.365-379.

“ By 9 July 2001 the Constitutive Act had been signed by all OAU Member States and has since been
ratified by all 53 member states of the O.A.U.
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sea matters, including the seabed regime and its institutions, in a manner similar to the
position of the OAU during the UNCLOS 111.*® In the vision of the African Union and the
mission of the African Union Commission, the 2004-2007 Strategic Framework of the
African Union Commission and the Action Plans of the various Departments of the
Commission, three documents intended to map out a programme for the period 2004-
2007, there is no evidence of an articulated position by the AU on law of the sea issues.*’
However, recently there appears to be an indication of some interest by the AU in the
regime of the Area as it put forward a candidate, Ambassador Charles Manyang D’ Awol

(Sudan), for the position of Secretary-General of the ISA.Y

2.1.4.2. Africa’s dissatisfaction with the traditional law of the sea.

African states were clearly dissatisfied with the traditional law of the sea, which in their
view, was tilted in favour of the technologically developed maritime states. This
dissatisfaction came to a fore when Senegal denounced the Geneva Conventions on the
Territorial Sea and Fishing and Conservation of Living Resources of the High Seas.’!
This denunciation was brought to the notice of the Secretary-General of the United
Nations by a formal notification from Senegal on 9 June 1971 and was to take effect on 8
July 1971. According to Rembe, one of the major reasons for the denunciation was
because Senegal felt there was a “technological gap between her and the treaty
partners.”® The Secretary-General, upon receipt of the denunciation, took the view that
he was not authorised to receive such denunciation since there were no specific clauses
authorising denunciations in the Conventions, neither was there any specific instruction
in that regard by the parties to the Conventions. He therefore referred the issue to the

parties to the Conventions. Only one party, the United Kingdom, replied. It took the view

7 Art. 3 of the Constitutive Act.

8 See, for example, the 1974 Declaration of the Organisation of African Unity on the Issues of the Law of
the Sea. UNCLOS 11 Official Records, Vol.Ill, pp.63-65.

* See http://www.africa-union.org/home/Welcome.htm [Accessed on 7 September 2004]. There are,
however, moves by the International Ocean Institute (IOI), South Africa, a non-governmental organisation,
to develop an African Implementation Action Plan for Oceans and Coast. Nothing concrete has come of
this because of lack of funds. [Personal Communication of Dr. Kim Prochazka, Director, International
Ocean Institute (I01), South Africa — on file with the author].

%% See International Seabed Authority Press Release, SB/10/16 of 2 June 2004.

*! United Nations Treaty Series (UNTS) vol. 781 nos. 7477 and 8164.

52 Rembe, op. cit. p. 167.
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that the Geneva Conventions were not susceptible to unilateral denunciation by any of the
parties and therefore rejected the validity and effectiveness of this denunciation and

regarded Senegal as still being bound by the Conventions.”

All this merely strengthened the resolve of African states to press for a new law of the
sea. With the improvement of technology and the possibility of mining the seabed
beneath the high seas, it became necessary to look at the issue of a regime to regulate any
eventual mining in this part of the sea. This led the international community to give
attention to this part of the sea and its resources. Developed, technologically endowed,
states started to take an interest in the possibility of mining the seabed under the high
seas. African states, fresh from colonial domination resulting from the scramble for and
the partition of Africa by western developed states, were averse to another land grab of
the seabed of the high seas by these same states. Interestingly, the American president,
Lyndon Johnson, was able to identify with this fear of African states when in 1966 he
warned that:

“Under no circumstances, we believe, must we allow the prospects of a rich
harvest of mineral wealth to create a new form of colonial competition among
the maritime nations. We must be careful to avoid a race to grab and hold the
lands under the high seas. We must ensure that the deep seas and the ocean
bottom are, and remain, the legacy of all human beings” >4
2.1.4.3. Arvid Pardo’s Proposal and United Nations Common Heritage Resolutions.
The stage was therefore set for the speech of Dr. Arvid Pardo, Maltese ambassador to the
United Nations, in 1967.This speech proposed that the deep seabed beyond national
jurisdiction and the resources thereof should be declared as the common heritage of
mankind and used for only peaceful purpose:s.55 This brought to the fore the need to have

a legal regime for the seabed beyond national jurisdiction.® The speech appears to have

acted as a clarion call for developing states, including African states, within the General

> UN.T.S,, vol.781, nos. 7477 and 8164.

54 “Remarks at the Commissioning of the Research Ship Oceanographer, 13 July, 1966”, quoted in Payoyo,
P.B, Cries of the Sea: World Inequality, Sustainable Development and the Common Heritage of Humanity
(The Hague/London/Boston, Martinus Nijhoff Publishers, 1997), pp.176-177 and Rembe, op. cit. at p.38.
>% See Maltese Note Verbale of 17 August 1967 to the U.N. Secretary-General (A/6695, 18" August, 1967;
vol. I, Doc.12.1) and Dr. Pardo’s speech to the General Assembly’s first Committee on 1st November
1967. (A/C.1/PV.1515, 1 November 1967).

55



Assembly. Thereafter a number of General Assembly Resolutions concerning the deep
seabed beyond national jurisdiction were adopted, including the Resolution on the
importance of preserving the seabed beyond national jurisdiction from actions and uses
which might be detrimental to the common interests of mankind; 57 a Resolution that the
exploitation of the resources in the seabed be carried for the benefit of mankind as a
whole with special consideration for developing nations;>® the Moratorium Resolution;”
the Resolution on the Declaration of Principles governing the seabed and ocean floor, and
the subsoil thereof beyond the limits of national jurisdiction;*®and the Resolution for
exclusively using the seabed beyond national jurisdiction for peaceful purposes.®’ The
Moratorium Resolution, which clearly revealed the divide between the developed and the
developing states,” declared as follows:

“Pending the establishment of [an international regime including appropriate
machinery]

(a) States and persons, physical or juridical, are bound to refrain from all
activities of exploitation of the resources of the area of the sea-bed and ocean
floor, and the subsoil thereof, beyond the limits of national jurisdiction,

(b) No claim to any part of that area or its resources shall be recognised.

Whilst it is almost impossible to say that the Moratorium Resolution established
customary international law,” considering the level of objections® and abstentions®®

even from certain African states, there is no doubt that this Resolution served as the

launch pad for subsequent Resolutions, including the Resolution on the Declaration of

%6 It has been said that the proposal for a legal regime for the deep seabed was already in place before Arvid
Pardo’s speech. See Rembe, op. cit. p.36.

57 General Assembly Resolution 2340 (XXII) of 18 December,1967

%8 General Assembly Resolution 2467A (XXIII) of 21 December 1968.

* General Assembly Resolution 2754 (XXIV) of 15 December 1969.

% General Assembly Resolution 2749(XXV) of the 17 of December, 1970

¢! General Assembly Resolutions 3029 (XX VII) of 18 December 1972 and 3067 (XXVIII) of 16 November
1973.

%2 See Gerstle, M., The Politics of U.N. Voting: A view of the Seabed from the Glass Palace, (Occasional
paper No. 7, 1970,Law of the Sea Institute University of Rhode Island); Henkin, L., “Old Politics and New
Directions,” in Churchill, Simmonds & Welch (eds.), New Directions in the Law of the Sea, Vol. 111, op.
cit. 8-10.

63 62 states voted in favour of this resolution including African States such as Mauritius, Tunisia, Ethiopia,
Burundi, Central African Republic, Chad, Lesotho, Mali, Niger, Rwanda, Uganda, and Zambia.

%4 28 states objected, including such African states as Ghana and South Africa.

%5 28 states abstained, including such African States as Cote d’ Ivoire (then Ivory Coast), Liberia, Libya,
Madagascar, Sierra Leone, Togo, Sudan, Malawi, Swaziland, Burkina Faso (then Upper Volta) and even
Nigeria.
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Principles of this regime that was adopted without any objections. % All these
Resolutions eventually culminated in the entrenchment of the principle of the common
heritage of mankind, along with the regime of the deep seabed beyond national
jurisdiction, in the LOSC, as modified by the 1994 Implementation Agreement. Despite
the watering down of the principle of the common heritage of mankind by the
Agreement, there is no doubt that the principle, which requires that special consideration
should be given to developing states, is an accomplishment for developing states,

including African states.®’

2.1.4.3(1). Legal Status of the Area

For a long while there was confusion as to the legal status of the Area - whether it was res
nullius, an extension of the continental shelf or res communis, or whether it enjoyed a
totally different status as the common heritage of mankind.®® The argument that the Area
was res nullius, and therefore susceptible to appropriation by anyone who asserted legal
control and effective occupation, did not seem to gain much support in the international
community.*’ In 1974 an American company, Deep Sea Ventures Inc., filed a ‘Notice of
Discovery and Claim of Exclusive Mining Rights, and Request for Diplomatic Protection
and Protection of Investment’, in respect of a specified nodule site in the Clarion fracture
zone, with the US State Department. The State Department was, however, not prepared to

grant or recognise an exclusive claim to the site, which fell outside national jurisdiction.”

% Adopted by 108 votes for the Resolution, none against, with 18 abstentions. On views in respect of the
legal effect of this Resolution, see Rembe, op.cit. at pp.49-57 and compare with Churchill & Lowe, op. cit.
at pp. 227-228 and Brown, E., Sea-Bed Energy and Minerals: The International Legal Regime, Vol.2,
Seabed Mining(The Hague/Boston/London, Martinus Nijhoff Publishers, 2001), pp.23-44.

%7 See Anand, R.P, “Common Heritage of Mankind: Mutilation of an Ideal,” (1997) 37 Indian Journal of
International Law, pp.1-18. Here the author expresses disappointment that the common heritage principle
had been deprived of its original meaning and substance by the 1994 Agreement.

%8 See Mahmoudi, S.,The Law of Deep Sea-Bed Mining: A Study of the Progressive Development of
International Law Concerning the Management of the Polymetallic Nodules of the Deep Sea-Bed
(Stockholm, Sweden,Almqvist & Wiksell International,1987), pp.85-168.

% On res nullius see generally the Island of Palmas (United States v. Netherlands) Case, printed in (1928)
22 AJIL. pp.867-912; Clipperton Island (France v. Mexico) Case (1932) 6 R.G.D.LP, pp.129-132; Legal
Status of Eastern Greenland (Denmark v. Norway) Case P.C.L]. Series A/B., No.53, 1933 and Western
Sahara Case, Advisory Opinion, 1.C.J.Rep. 1975, p.12. See also Mahmoudi, Ibid. pp.87-103; Dyke, J. V. &
Yuen, C., “Common Heritage v. Freedom of the High Seas: Which Governs the Seabed?” (1982) 19 San
Diego Law Review, p. 493 at.514-519.

70 See 14 ILM 51 (1975). See Burton S.J., “Freedom of the Seas: International Law Applicable to Deep
Seabed Mining Claims,” (1977) 29 Stanford Law Review.p.1135 at 1140-1159. However see the British
Foreign Office instructions to the British Embassy in Venezuela on the bed and subsoil of the Gulf of Paria
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There was also the argument that in view of the rather vague “exploitability” test
enunciated in Article 1 of the Geneva Convention on the Continental Shelf, each state
could extend its continental shelf to include the deep seabed area. This argument was also
not popular since it was felt that the “exploitability” test was qualified by the requirement
that the seabed and subsoil of the submarine area exploitable by the coastal state should

be adjacent to the coast.”"

For some time the main issue therefore was whether the Area and its resources were res
communis or the common heritage of mankind, two concepts with distinct legal effect. A
territory that is deemed to be res communis is not subject to the exclusive appropriation
by any one and therefore not subject to any sovereign claims or any national
jurisdiction,” it is therefore available to any entity willing and able to exploit the
resources therein. This therefore permits a situation whereby whoever has the available
resources for exploitation in terms of finance and technology can unilaterally exploit the

resources therein.

On the other hand, the principle of the common heritage of mankind as Joyner points out
consists of five principal elements.” First, it deals with territories that are not subject to
appropriation of any kind, public or private, national or corporate, and though no one
owns it, everyone manages it. Second, in the view of Joyner, all peoples, with states
acting in a representative capacity, are expected to share in the management of the

territory and therefore are to be represented in any international institution set up in this

«

where they wrote: “...in international law the bed of the sea beneath territorial waters and the subsoil
beneath that bed are already considered as being in possession of the territorial State. The bed of the sea
and accompanying subsoil beneath the high seas on the other hand is res nullius, but is capable of
acquisition by effective occupation in the same manner as any unoccupied territory above the level of the
sea.” Public Record office reference F.O. 371/19847, folio 429 quoted in Marston G., “The Evolution of
the Concept of Sovereignty over the Bed and Subsoil of the Territorial Sea,” (1976-77) 48 B.Y.I.L.pp.329-
330. This was, of course, before the development of the concept of the continental shelf.

7! See Young, R., “The Legal Regime of the Deep-Sea Floor” (1968) 62 AJIL.pp.641-653; Finlay L., The
Outer Limit of the Continental Shelf: A Rejoinder to Professor Louis Henkin (1970) 64 AJIL.pp.42-61;
Henkin, L., A Reply to Mr Finlay (1970) 64 AJIL. pp. 62; Ogley, Internationalizing the Seabed, (England,
Gower Publishing Company Limited, 1984), pp.104-106 and Payoyo, op.cit.pp.180-226.

72 Joyner, C., “Legal Implications of the Concept of the Common Heritage of Mankind”, (1986) 35 ICLQ,
pp.190 at 193-194; For a detailed study of the Common Heritage see Baslar, K., The Concept of the
Common Heritage of Mankind in International Law, (The Hague/Boston/London, Martinus Nijhoff
Publishers, 1998).
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regard. Third, any natural resources exploited from the territory and any economic
benefits are to be shared amongst all peoples. Fourth, the territory is to be used
exclusively for peaceful purposes. Fifth, it should be open to scientific research by any
particular state, provided that such research does not adversely affect the environment
and the results of that research are made available as soon as possible to other states

which request for it.

He goes on to suggest out that there is a New International Economic Order (NIEO)
variant of the common heritage of mankind principle requiring full legal ownership of the
Area by the international community and that developing states should be given
preferential rights in the distribution of the revenue accruing from the Area. In addition,
this NIEO variant, in the view of Joyner, requires the setting up of international

machinery with immense powers to serve as trustee for the Area.”

The present writer is of the opinion that the so-called NIEO variant of the common
heritage of mankind represents the essence of the principle since ownership of the
territory, albeit a communal not individual ownership is a crucial attribute of the common
heritage of mankind principle. Therefore though ownership cannot vest in any individual

state, it is vested in the international community as a whole.

The implication of communal ownership of the Area by the international community

appears to be inherent in the use of the word “heritage” to describe the principle of the

b

common heritage of mankind. This word “heritage,” which it is suggested was used
deliberately, connotes, in itself, something that allows for ownership and capable of being
inherited by future generations. The Somali delegate, suggesting communal ownership
under the common heritage of mankind principle, pointed out at UNCLOS III that:

“The aim of the General Assembly in using the expression “common
heritage of mankind” was clear and embodied the notion that the resources
of the seabed and ocean floor beyond the limits of national jurisdiction
belonged to all peoples and should be used for the benefit of all.” '

7 Joyner, ibid. pp.191-192.
7 Ibid.pp.192-193.
7> See UNCLOS 111, Official Records, Vol.l, p.186 para.52.

59



Also the Tanzanian representative at the UNCLOS III was emphatic about the Area being

“jointly owned by all mankind.” 76

Communal ownership by the international community of the Area and its resources, in
the view of the present writer, is the legal basis upon which the international community
is able to set up international machinery to administer this part of the sea in a role akin to
that of a trustee for mankind. This communal ownership of the Area is implicit in Article
137(2) of the LOSC, which says, “All rights in the resources of the Area are vested in

mankind as a whole, on whose behalf the Authority shall act.”

Communal ownership of property, implicit in the common heritage of mankind, is a
familiar concept to African states. There are examples of African states where under
native law and customs land is not subject to individual ownership, but rather communal
ownership by the family, village or community. Individual ownership appears to have
been introduced as a result of the contact with Europeans.”’ According to a chief in
Ghana, the late Nana Sir Ofori Atta, “I conceive that land belongs to a vast family of

whom many are dead, a few are living and countless hosts are still unborn.” ™

The communal nature of land ownership in West Africa has received judicial support in

the case of Amodu Tijani v. Secretary, Government of Southern Nigeria.” In this case

8 See UNCLOS II1, Official Records, Vol. 11, p.33, para.33. See also the view of the representative of
Madagascar that the Area belongs to the international community as a whole. UNCLOS 111, Official
Records, Vol.Il, p.59, para.78. Contrast, however, with the view of the Libyan representative who appeared
to be more focused on joint management rather than joint ownership and advocated that the Authority
should exercise jurisdiction and not sovereignty over the Area and its resources. UNCLOS III, Official
Records, Vol ll, p.43, para.79.

77 See, for example, Gluckman, M., “Property Rights and Status in African Traditional Law”, in Gluckman,
M.(ed.), Ideas and Procedures in African Customary Law (London, Oxford University Press, 1969),
pp.252-265; Rubin, N., & Cotran, E.,(eds.), Readings in African Law, Vol.l, (London, Frank Cass & Co.
Ltd, 1970), pp. 236-409; Ollennu, N. A., & Woodman, G. R., Ollennu’s Principles of Customary Land Law
in Ghana, (Birmingham, CAL Press, 1985), pp.4 -7 and Olawoye C. O., Title to Land in Nigeria, (London,
University of Lagos, Nigeria & Evans Brothers Limited, 1974), pp.22-34.

78 Ollennu, ibid. p.7.

11921] 2 A.C. 399. This case was cited with approval again by the Privy Council in Sunmonu v. Disu
Raphel [1927] A.C. 881,
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Lord Haldane of the Privy Council quoted, with approval, Rayner C.J.’s Report on Land
Tenure in West Africa, as follows:

“The next fact which it is important to bear in mind in order to understand
the native land law is that the notion of individual ownership is quite foreign
to native ideas. Land belongs to the community, the village or the family,
never to the individual. All the members of the community, village, or head of
the family have an equal right to the land, but in every case the chief or
headman of the community or village or head of the family, has charge of the
land, and in loose mode of speech is sometimes called the owner. He is to
some extent in the position of a trustee, and as such holds the land for the use
of the community or family. He has control of it, and any member who wants
a piece of it to cultivate or build a house upon, goes to him for it. But the land
so given still remains the property of the community or family. He cannot
make any important disposition of the land without consulting the elders of
the community or the family, and their consent must in all cases be given
before a grant can be made to a stranger.” 80

There is an interesting parallel between the communal ownership of land in Africa and
the common heritage of mankind principle.81 The community under native law and
custom jointly owns the property. Any person who wants to use the communal land
applies to the head for use and not ownership. The ownership is, however, always, at
every point, vested in the community with the head of the community or family acting as
a type of trustee for this communal land. This can be equated with the situation where the
International Seabed Authority (ISA) acts as trustee of the Area and its resources for the
benefit of mankind under the common heritage of mankind. It is not out of place to say
that even before the famous speech of Arvid Pardo, African indigenous communities had
a form of common heritage in respect of community or family land. Therefore it was not
surprising that the African states could identify with the speech of Pardo and were willing
to embrace the concept of the common heritage of mankind in respect of the Area, a

concept in many ways similar to African cultural values in respect of ownership of land.

%0 Supra at pp. 404-5.
$! Rembe, op.cit.p.53.

61



2.1.4.3(1). Res Communis vs. Common Heritage of Mankind

The General Assembly Resolutions on the matter declared the Area and the resources
therein as the common heritage of mankind.®? However, despite these Resolutions,
certain developed states still argued that the Area and its resources were res communis
and that the resources were exploitable as one of the freedoms of the high seas. As far as
they were concerned, while no state could exercise sovereignty over any part of the Area,
they were entitled to free use of the Area and the exploitation of the resources therein.
Their arguments have been put forward by jurists such as Kronmiller, Murphy, Burton
and Brown.®® They based their arguments mainly on Article 2 of the 1958 High Seas
Convention that says: *

“The high seas being open to all nations, no State may validly purport to
subject any part of them to its sovereignty. Freedom of the high seas is
exercised under the conditions laid down by these articles and by the other
rules of international law. It comprises, inter alia, both for coastal and non-
coastal States:

(1) Freedom of navigation;

(2) Freedom of fishing;

(3) Freedom to lay submarine cables and pipelines;

(4) Freedom to fly over the high seas.
These freedonis, and others which are recognised by the general principles of
international law, shall be exercised by all states with reasonable regard to
the interests of other States in their exercise of the freedom of the high seas”’

As far as these jurists were concerned, the provisions of the 1958 Convention, by using
the phrases “inter alia” and “others which are recognised by the general principles of
international law”, made room for additional freedoms of the high seas recognised by
international law. In their view these additional freedoms include freedom of deep seabed

exploitation. They also rely on the travaux preparatoires of the ILC in support of this

%2 See for example, General Assembly Resolution 2340 (XXII) of 18 December 1967; General Assembly
Resolution 2467A (XXIII) of 21 December 1968; General Assembly Resolution 2754 (XXIV) of 15
December 1969; General Assembly Resolution 2749(XXV) of 17 of December 1970; General Assembly
Resolutions 3029 (XXVII) of 18 December 1972 and 3067 (XXVIII) of 16 November 1973.
http://www.un.org/Depts/dhl/resguide/gares1.htm [Accessed on 20 January 2005].

8 Kromiller T.G., The Lawfulness of Deep Seabed Mining, Vol. 1 (London/Rome/New York, Oceana
Publications, 1980), pp.369-418; Murphy, J., “The Politics of Manganese Nodules: International
Considerations and Domestic Legislation,” (1979) 16 San Diego Law Review, p.531 at 536-538; Burton,
“Freedom of the Seas: International Law Applicable to Deep Seabed Mining Claims,” op.cit. pp.1169-1180
and Brown, Sea-Bed Energy and Minerals: The International Legal Regime, Vol.2, op. cit.pp.14-22.

8 (1958) 52 AJIL, pp.842-851.
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view.®> However, Van Dyke and Yuen raise very lucid and cogent arguments against the
view that deep seabed mining was a freedom of the high seas.®® One of their most cogent
arguments is to the effect that there is no evidence in terms of state practice to show that
deep seabed mining had been established as a freedom of the high seas under customary
international law.®” Ambassador Elliot Richardson, the United States Ambassador to the
UNCLOS 111, in a statement to Congress explained the rather limited acceptance of deep
seabed mining as a freedom of the high seas by states. He said:

“We [the United States] insist that there is a right under international law to
engage in seabed mining as a high seas freedom, but there are only a dozen
or 15 countries that take that position...." 8

The representative of Canada at the Sea-Bed Committee had earlier on in 1972 also
pointed out that the attempt to classify deep seabed mining as one of the freedoms of the
high seas was a minority position. He said:

“While there were those who lament the death of the traditional unrestricted
freedom of the high seas, there are many more who rejoice that the
traditional concept of freedom of the high seas can no longer be interpreted
as.... a legal pretext for the unilateral appropriation of sea-bed resources
beyond national jurisdiction”. (Emphasis added)®

It is difficult to see how the position of only “a dozen or 15 countries” in the
international community can be sufficient to make deep seabed mining a freedom of the
high seas under customary international law. Mahmoudi, for his part, also agrees that the
omnibus phrase of “other freedoms which are recognised by the general principles of

international law” in the High Seas Convention, does not include deep seabed mining

% The ILC in its commentary on Art.2 of the High Seas Convention said: “The list of freedoms of the high
seas contained in this article is not restrictive; the Commission has merely specified four of the main
freedoms. It is aware that there are other freedoms, such as freedom to explore or exploit the subsoil of the
high seas and freedom to engage in scientific research therein.” See (1955) 2 Year Book of the International
Law Commission, p.21. Brown, for example, alluded to the ILC travaux preparatoires in his contention that
seabed mining in the Area at one time was one of the freedoms of the high seas. See Brown, Sea-Bed
Energy and Minerals, Vol.2, op.cit.pp.21-22.

% Van Dyke and Yuen, “Common Heritage v. Freedom of the High Seas: Which Governs the Seabed?,”
op.cit. pp. 501-514.

¥ Ibid at pp.512-513.

%8 Briefing on the 8" Session of the Third United Nations Conference on the Law of the Sea: Hearing
before the Subcomm. on International Policy and Trade and the Subcomm. on Foreign Affairs, 96" Cong.,
1** Sess. 13(1979), quoted in Van Dyke & Yuen, Ibid. p.498.

% U.N. Doc. A/C.1/PV.1906, of 1972, para.42.
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because there is no evidence that this was generally accepted by state practice.”” He
points out that the other freedoms in Article 2 that the ILC must have had in mind were
the freedom of scientific research and freedom of undertaking nuclear tests on the high
seas for which there was sufficient state practice.”’ On the question of whether the
freedom of the high seas could be extended to deep seabed mining because it was not
expressly prohibited,”> Mahmoudi was of the view that for an act to be valid under
international law it must not only satisfy the status of non-prohibition but must also be

93

generally accepted by state practice.”” His position is premised on the point that though

the travaux preparatoires of a treaty play a role in the interpretation of the treaty, ** they
cannot replace the requisite state practice in determining whether a principle is one of
customary international law.”> The idea that deep seabed mining was one of the freedoms
of the high seas, as pointed above, was rejected by a majority of states and therefore

could not be validly said to be a freedom “recognised by the general principles of

. . 6
international law”®

The view of the developed states, surprisingly, seemed to have been endorsed by
Professor Ajomo, a Nigerian jurist, when he said:

“The legal status of the seabed should not present any difficulty as there is
general agreement that the ocean floor beyond national jurisdiction is
governed by the same regime as the high seas. As a result it is subject to
Article 2 of the Convention on the High Seas, by which no State may assert its
sovereignty over any part of the high seas. The ocean floor and subsoil may
therefore not be occupied by a state or otherwise subjected to national
Jurisdiction either temporarily or permanently. It is res communis. A fortiori
the natural resources of the ocean floor and the subsoil are the common
heritage of mankind.”*’

% Mahmoudi, op. cit. pp.103-115.

*! Ibid. p.109.

°2 Brown, Sea-Bed Energy and Minerals, op. cit. pp.19-22.

% Mahmoudi, op. cit. pp. 112-115.

% Art.32 of the Vienna Convention on the Law of Treaties. 8 L.L.M (1969) 679.

% See Asylum Case(Columbia v. Peru) 1.C.J. Rep.,1950, p.266; North Sea Continental Shelf Cases(Federal
Republic of Germany v. Denmark; Federal Republic of Germany v. Netherlands) 1.C.J. Rep.,1969, p.3 and
Case concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United
States), 1.C.J. Rep.,1986,p.14.

°6 Art.2 of the High Seas Convention 1958.

°7 Ajomo, op. cit. p.307.

64



The position of the learned jurist appears to mix up the two concepts of res communis
and the common heritage of mankind and does not adequately represent the position of
developing states, including those in the African continent. The position of developing
states, as posited by the Group of 77, was that the existing international law of the sea,
including the High Seas Convention 1958, did not cover the regime of the seabed beyond
national jurisdiction. In the view of the Group of 77, the regime was an innovative one
based on the common heritage of mankind, which had been developed and become part
of customary international law through the various Resolutions in the sixties and the
seventies, including the Moratorium Resolution.”® The statement of the learned jurist
appears to be based on a misunderstanding of the difference between res communis and
the common heritage of mankind.”* Res communis, while preventing states from
appropriating a region as part of their national jurisdiction, does not prevent a free for all
exploration and exploitation of the resources by any state that has the capacity to do so.'”
It was exactly this situation that the developing states desired to guard against with the
common heritage of mankind concept. Under the common heritage of mankind states are
not only disallowed from appropriating the region but also precluded from unilaterally

101

mining it. Rather the mining is to be a collective and regulated one.”" The Nigerian

position, which was in line with that of the O.A.U. and the Group of 77, was put by the

Nigerian delegation at the 22" session of the General Assembly in the following words:

e

‘... it is our view that the known resources of the seabed and ocean floor,
which are vast, should, as far as they lie outside the limits of present national
Jjurisdiction, be exploited collectively for the sole benefit of the world
community. As a developing country Nigeria's renewed fear is of the
incalculable dangers for mankind as a whole if the seabed and the ocean

%8 See Letter dated 29 August 1980 from the Chairman of the Group of 77, E.K. Wapenyi of Uganda, to the
President of the Conference, UNCLOS 111, Official Record, vol. XIV, pp.111-114. This letter was in
response to the unilateral legislation by certain developed industrialised states and it articulated the Group
of 77 position on the regime applicable to the deep seabed Area.

%" On the doctrinal basis for the common heritage for mankind in the seabed , see Dupuy, R., “The Notion
of Common Heritage of Mankind Applied to the Seabed”, in Rozakis, C & Stephanou C (eds.), The New
Law of the Sea: Selected and Edited Papers of the Athens Colloquium on the Law of the Sea, September
1982(Amsterdam, North-Holland, 1983), pp. 199-208. Also see Wolfrum, R., “The Principle of the
Common Heritage of Mankind”, (1983) 43 Zeitschrift Fur Auslandisches Offentliches Recht Und
Volkerrecht, p.312 at 315-324.

19 See Churchill & Lowe, op.cit. pp. 143 and 225.

1! See Mwenda, K K., “Deep Sea-Bed Mining Under Customary International Law”, (June 2000) 7(2), E
Law — Murdoch University Electronic Journal of Law,
http://www.murdoch.edu.au/elaw/issues/v7n2/mwenda72.html[Accessed 14 September 2004] explaining
the position of the Group of 77. See also Churchill & Lowe, Ibid.p.228.
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floor beyond present national jurisdiction were progressively and
competitively appropriated, exploited and even used for military purposes by
those countries which possess the necessary technology.” 102

These varying interpretations of the legal status of the Area by developed and the
developing states explain their diverse positions at the UNCLOS III on various issues

concerning this regime.'®

2.1.4.4. Seabed Committee.

After the speech of Arvid Pardo, various African bodies started to issue statements on
various issues of the law of the sea, including the regime of the Area. Such statements
included the O.A.U Declaration,'® the Resolutions of the third conference of heads of
state and government of non-aligned countries held at Lusaka, Zambia from the 8 to 10
September 1970,'% the Report of the sub-committee on the law of the sea of the Asian-

African Legal Consultative Committee, 1971 ;106

the Conclusions in the General Report of
the African states regional seminar on the law of the sea held in Yaoundé, Cameroon

from 20 to 30 June 1972, '“’and the Kampala Declaration, 1974.'%

Upon a draft Resolution sponsored by ten African states, namely Egypt, Ghana, Kenya,

Libya, Madagascar, Nigeria, Senegal, Somalia, Sudan and Tunisia, an ad hoc committee

was established to study the peaceful uses of the seabed and ocean floor.'” The General

Assembly subsequently reconstituted this committee as a standing committee named

“The Committee on the Peaceful Uses of the Seabed beyond the Limits of National

12 See Division of Ocean Affairs and the Law of the Sea Office(DOALOS), Concept of the Common
Heritage of Mankind, Legislative History of Articles 133 to 150 and 311(6) of the United Nations
Convention on the Law of the Sea, (New York, United Nations, 1996), p.14.

193 See Dupuy, “The Notion of Common Heritage of Mankind applied to the Seabed”, in Rozakis, &
Stephanou (eds.), op.cit.pp.199-208. Also see Elias, T., New Horizons in International Law, (2™ revised
and edited by Ssekandi, F.), (Dordrecht/London, Martinus Nijhoff, 1992) pp.70-72.

1% UNCLOS 111 Official Records, Vol.Ill, pp.63-64.

195 AJAC.138/34, text in DOALOS, United Nations Legislative Series, National Legislation and Treaties
Relating to the Law of the Sea, (New York, United Nations, 1974), pp.593-594. See also 10 ILM 215(1971)
1% DOALOS, ibid. pp.594-598.

17 AJAC.138/79, ibid. pp.601-604. See also 12 ILM 210(1973).

'% Doc. A/CONF.62/631. UNCLOS III, Official Records, VolIIL, p.3. This was a declaration by
developing landlocked and other geographically disadvantaged States who meet in Kampala, Uganda.

' See General Assembly Resolution 2340 (XXII) of 18 December 1967. See Rembe, Africa and the
International Law of the Sea, op.cit. pp.40-41.
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Jurisdiction”. The committee was originally made up of thirty-five members out of which
seven, namely Egypt, Kenya, Liberia, Libya, Senegal, Somalia and Tanzania, were
African states. The committee was later enlarged to forty-two and the African
representation was increased to thirteen with the addition of Cameroon, Madagascar,
Mauritania, Nigeria, Sierra Leone and Sudan. Subsequently the committee was enlarged
first to eighty-six then to ninety-one members. By this time the African states in the
committee had increased to twenty-six namely Algeria, Cameroon, Congo, Egypt,
Ethiopia, Gabon, Ghana, Guinea, Ivory Coast, Kenya, Liberia, Libya, Madagascar, Mali,
Mauritania, Mauritius, Morocco, Nigeria, Senegal, Sierra Leone, Somalia, Sudan,
Tanzania, Tunisia, Zambia and Zaire. All of them were coastal states except for the

landlocked states of Mali and Zambia.''°

2.1.5. UNCLOS 1IT

The speech by Arvid Pardo set the stage for the calling of a Third United Nations
Conference on the Law of the Sea (UNCLOS III).lll UNCLOS III was made necessary
not only to deal with the issue of the deep seabed beyond national jurisdiction, which had
assumed prominence with the speech of Arvid Pardo and the improvement of technology
that opened up the possibility of mining this part of the sea, but also to deal with the
unresolved issues from UNCLOS I and II, such as the breadth of the territorial sea and
fishery zones. In addition, the fragmentation of the 1958 law of the sea Conventions
resulted in an uncoordinated law of the sea policy whereby states had the latitude to
choose to sign one Convention and reject another. As a result it was felt that, since the

problems of the sea are closely interrelated and needed to be considered as a whole, there

"% See Rembe, ibid. pp.36-80.

""" On UNCLOS III see generally Sebenius, J.K., Negotiating the Law of the Sea, (Cambridge,
Massachusetts/London, England, Harvard University Press, 1984), Oxman, B., & Stevenson, J., “The
Preparations for the Law of the Sea Conference”, (1974) 68 AJIL.pp.1-32; Oxman & Stevenson, “The
Third United Nations Conference on the Law of the Sea: The 1974 Caracas Session” (1975) 69 AJIL.pp. 1-
30; Oxman & Stevenson, “The Third United Nations Conference on the Law of the Sea: The 1975 Geneva
Session”, (1975) 69 AJIL. pp. 763-797; Oxman, “The Third United Nations Conference on the Law of the
Sea: The 1976 New York Sessions”, (1977) 71 AJIL.pp.247-269; Oxman, “The Third United Nation’s
Conference on the Law of the Sea: The 1977 New York Session”, (1978) 72 AJIL. pp. 57-83; Oxman, “The
Third United Nations Conference on the Law of the Sea: The Eighth Session”, (1979) 74 AJIL.pp.1-47;
Oxman, “The Third United Nations Conference on the Law of the Sea: The Ninth Session”, (1980) 75
AJIL.pp. 211-256 and Oxman, “The Third United Nations Conference on the Law of the Sea: The Tenth
Session”, (1981) 76 AJIL.pp.1-23.
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was a need for a single Convention covering the various aspects of the law of the sea.'!?

Further, the UNCLOS III was a response to the need to accommodate the developing
states, a large number of which were from Africa, which were under colonial domination
at the time of UNCLOS I and II, and felt that the Geneva Conventions did not cater for
their interests. The dissatisfaction of African states, along with other developing states,
the bulk of which had become members of the United Nations, gained ground, and as a
result of their numerical strength they succeeded in passing various Resolutions in the

General Assembly, which culminated in UNCLOS I3

The General Assembly by several Resolutions requested the Secretary-General of the
United Nations to convene the UNCLOS IIL.'"* This Conference, involving diverse states
from various parts of the globe, including African states, lasted for nine years (1973-
1982). The first session of the Conference met at the United Nations Headquarters in
New York from 3 tol5 December 1973.'"® This session approved the rule of consensus
for the Conference, which was later inserted in its Rules of Procedure of 27 June 1974.
By this rule the Conference was required to “make every effort to reach agreement on
substantive matters by way of consensus; there should be no voting on such matters until

all efforts at consensus have been exhausted.” 16

The Conference worked through four main Committees - the First Committee (dealing
with the regime of the seabed and ocean floor beyond national jurisdiction); the Second

Committee (dealing with the general regime of the law of the sea and related topics); the

12 Gee the preamble of the LOSC 82 which says the states parties were inter alia: “Prompted by the desire
to settle, in a spirit of mutual understanding and co-operation, all issues relating to the law of the sea and
aware of the historic significance of this Convention as an important contribution to the maintenance of
peace, justice and progress for all peoples of the world ... Conscious that the problems of ocean space are
closely interrelated and need to be considered as a whole...”

113 See Stavropoulous, C., “The Third Conference on the Law of The Sea in a Historical Perspective”, in
Rozakis C. & Stephanou C. (eds.), op.cit. pp.11-20.

114 See for example General Assembly Resolutions 2749(XXV) of 17 December 1970; 3029 (XXVID) of 18
December 1972 and 3067 (XXVIII) of 16 November, 1973.

15 There were ten other sessions. See the Final Act of UNCLOS III.
http://www.un.org/Depts/los/convention_agreements/texts/final_act_eng.pdf [Accessed on 16 September
2004]. For more details on the sessions see Bernaerts, A., Bernaerts’ Guide to the Law of the Sea, The 1982
United Nations Convention, (Coulsdon, Fairplay Publications Ltd, 1988). pp.311-312.

116 See generally Buzan B., “Negotiating by Consensus: Developments in Technique at the United Nations
Conference on the Law of the Sea”, (1981) 75 AJIL. pp.324-348.
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Third Committee (dealing with the marine environment, scientific research and the
development and transfer of technology) and the General Committee (acting as a clearing
house involved inter alia in preparing the draft documents for the Conference and giving
advice on these drafts). An African, P.B. Engo (Cameroon), headed the First

. 117
Committee.

By the third session the chairmen of the First, Second and Third Committees had each
produced a single document on the subject matter of their Committee. These documents
were merged together as a single document called the Single Negotiating Text (SNT). By
1976 this document had evolved into what was known as the Informal Composite
Negotiating Text (ICNT). This text, after further negotiations and revisions by 1980, was

produced as an Informal Draft Convention and in 1981 became the Draft Convention.''®

At the eleventh session the United States of America demanded a vote on the Draft
Convention. The vote resulted in 130 votes in favour, 4 against, including the United
States, and 17 abstentions, including 7 Western European states. ''° No African state
voted against the Convention or abstained from voting.?® The Final Act, together with
four Resolutions of the UNCLOS III, was finally adopted on 10 December 1982 in
Montego Bay, Jamaica.'?! This brought to an end the UNCLOS I1I.

''" Bernaerts, op.cit. pp.8-9.

" 1bid.

' Ibid.pp.16-19. Israel, Turkey, United States of America and Venezuela voted against the Convention,

while Belgium, Bulgaria, Byelorussia, Czechslovakia, the German Democratic Republic, the Federal

Republic of Germany, Hungary, Italy, Luxembourg, Mongolia, the Netherlands, Poland, Spain, Thailand,

the Ukraine, the USSR and the United Kingdom abstained. See United Nations Press Release SEA/493 of

30 April 1982.

129 For African states that voted to adopt the Convention, see UNCLOS III Official Records, Vol. X VI, at
p.152-167.

B Resolution I attached to the Final Act of the UNCLOS deals with the establishment of a Preparatory

Commission for the International Sea-Bed Authority and for the International Tribunal for the Law of the

Sea, while Resolution II deals with the Preparatory Investment in Pioneer Activities relating to Polymetallic

Nodules. Resolution III, on the other hand, deals with territories whose people have not attained full

independence or self-governing status and Resolution IV deals with Liberation movements and their

signing status of the Final Act.
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2.1.6. Factors influencing the attitude of African States in UNCLOS III. 122
Magdy Abdel Moneim Hefny'?

historical and cultural criteria, is a continental whole that defies any division arbitrarily

argues that Africa, when viewed from geographical,

made. He opposes the division of Africa into ‘white’ and ‘black’, or Africa north and
south of the Sahara. He then went on to allude to an African personality.'** This rather
sweeping contention may tend to suggest something of a “United States of Africa” having
an African personality, with a common cultural affinity and completely devoid of any
division. Consequently, one might be tempted to use this as a basis to justify the
relatively united stance of African states at the UNCLOS III. However the reality on
ground does not entirely reflect this position. Whilst there are pockets of ethnic groups
sharing a common cultural affinity who were arbitrarily divided into different nation
states by artificial boundaries created by the partition of Africa, there also exist in the
continent certain ethnic groups having no cultural affinity whatsoever with each other and
having different languages and way of life. This diversity amongst ethnic groups in
Africa sometimes constitutes a strain in the attempt at unity not only as between states in
their interaction with each other, but also within the domestic setting of the different

states where different ethnic groups were arbitrarily lumped together by colonising states.

Even in the sphere of marine matters this diversity is reflected in that some are coastal

125

states while others are landlocked states with different interests to protect. “> Further, as

122 See generally Rembe, op. cit. 36-85.

123 At the time of writing the article in note 124 below, he was Ambassador Extraordinary and
Plenipotentiary of Egypt in Norway.

124 Moneim Hefny, A., “A regional perspective: Africa and the Law of the Sea Convention” in Vidas, D., &
Ostreng, W., (eds.), Order for the Oceans at the Turn of the Century, (The Hague/London/Boston, Kluwer
Law International, 1999) p.365 at 366.

1% In the 1973 session of the Sea-Bed Committee two landlocked states, Uganda and Zambia, openly took
a contrary position to the OAU on the Economic Zone by proposing the creation of regional economic
zones where fisheries would be reserved for the exclusive use not of only the coastal state but all states in
the region, including landlocked states, and mineral resources would be exploited and managed exclusively
by a regional authority on behalf of all the states in the region. This proposal was eventually withdrawn as a
result of pressure from the OAU at the instance of African coastal states. See Akintoba, T.O., African
States and Contemporary International Law: A Case Study of the 1982 Law of the Sea Convention and the
Exclusive Economic Zone, (The Hague/Boston/London, Martinus Nijhoff Publishers, 1997), p.74. Also see
the Kampala Declaration, Document A/CONF.62/63 of March 1974, UNCLOS 111, Official Records,
Vol.III, p.3, where the landlocked states of Africa joined forces with other landlocked and geographically
disadvantaged developing states to emphasise the need for a special consideration to be given to the
peculiar interests of landlocked and geographically disadvantaged developing states vis-a-vis the issues of
the law of the sea.
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regards deep seabed mining, some are land-based producers while others are not. Also
the fact that African states are at different stages of development, with some being more
developed than others, affects their ability to engage in marine activities. As Gonidec
posited:

“...can one ignore the fact that the history of African societies resulted in
creating contemporary States that are basically unequal as far as their power
is concerned, with the consequence, among other aspects, that there have
appeared in Africa poles of power, as has been demonstrated....Taking into

account this phenomenon may help in understanding the difficulties
» 126

encountered to achieve the ideal of African unity”.
Views such as that of Magdy Hefny, with an emphasis on one Africa, can be traced back
to the call for “Pan-Africanism” by Kwame Nkrumah of Ghana in the 1960’s."” Pan-
Africanism leading to an African unity, though a worthwhile aspiration remains a goal
towards which African states aspire. Regional organisations, such as the now defunct
Organisation of African Unity (OAU) and the present African Union (AU), have been
established to promote this aspiration of African unity. The preamble of the Constitutive
Act of the African Union (AU) declares as follows:

“Inspired by the noble ideals, which guided the founding fathers of our
Continental Organisation and generations of Pan-Africanists in their
determination to promote unity, solidarity, cohesion and co-operation among
the peoples of Africa and African States.” 128

The question then arises as to what accounted for the relative unity of African states on
the deep seabed and other issues at the UNCLOS III despite the occasional divergent
interests of these states. This writer would prefer to attribute this to certain common
interests amongst African states derived from historical, economic and political factors
rather than a unity arising out of an African personality. The writer agrees with Rembe

when he pointed out in respect of developing states generally that:

1% Gonidec, P.F., “Towards a ‘Treatise of African International Law,” (1997) 9(4) African Journal of
International and Comparative Law, p. 807 at 811.

12" Sanders, A.J.G.M., International Jurisprudence in African Context, (Durban, South Africa,
Butterworths, 1979), pp. 96-120.

128 Adopted on 11 July 2000. See http://www.africa-union.org/home/Welcome.htm [Accessed on 20
September 2004].
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“The common heritage of mankind received a welcome support from the
developing countries because it is attuned to their desires and modern
conditions; it appeals directly to their basic problems and needs, as it has as
its emphasis development, peace, and equality of treatment of all State.” 129

It must be pointed out that an examination of some factors would be better appreciated
within the background that at the time of the UNCLOS III negotiations African states

were of the view that commercial exploitation of the seabed mining was imminent.'*°

* Historical.
The generally common historical experience of colonialism greatly influenced the

attitude of the African states to the regime of the Area. 131

The attempt to put forward
seabed mining in the Area as a freedom of the high seas by developed industrialised
states was, in the view of African states, a prelude to these developed states partitioning
the Area and the resources therein amongst themselves as a result of their superior
technology. The previous experience of the partitioning of the African continent by these
industrialised states was still fresh in the memory of African states. After the era of the
slave trade the African continent had been partitioned by these industrialised states at the
Berlin conference of 1884-5, leading to a long period of colonialism of the continent.
This experience of the slave trade and colonialism is virtually the same in most African
states and has left a deep-rooted wound in the psyche of African states. The attendant

effect of this is that any action perceived by African states as being akin to oppression or

colonialism serves as a unifying force for these states.

Judge Ajibola aptly explained these historical unhealed wounds in his separate opinion in
the Territorial Dispute (Libyan Arab Jamahiriya/Chad) case, when he said:

“For about a century, perhaps since 1885 when it was partitioned, Africa has
been ruefully nursing the wounds inflicted on it by its colonial past. Remnants
of this unenviable colonial heritage intermittently erupt into discordant

12 Rembe, op. cit.p.52.

1% See generally Ferreira, P.S., “The Role of African States in the Development of the Law of the Sea at
the Third United Nations Conference,”(1979) 7(1-2) Ocean Development and International Law,pp.89-129
! On the influence of the slave trade and colonial experience on African jurisprudence see Sanders, op. cit.
pp-49-135.
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social, political and even economic upheavals, which some may say, are
better forgotten than remembered. But this “heritage” is difficult, if not
impossible to forget; aspects of it continue, like apparitions, to rear their
heads, and haunt the entire continent in various 2jarring and sterile
manifestations: how do you forget unhealed wounds?” B

The memory of these events led African states to have a common desire to change the
existing international law, which not only supported but actively encouraged the slave
trade and colonialism.'*® It was therefore not surprising that African states together
resisted the attempt to promote deep seabed mining as a freedom of the high seas since
they perceived it would lead to a modern day partition, similar to the partition of Africa,
by the western developed states, with the aim of monopolising the resources of the Area
to the detriment of African states and other developing states. The representative of
Ghana at UNCLOS III pointed this out when he said:

“[h]is delegation supported the establishment of an autonomous regime with
legal bodies of its own and in effective control of all activities in the area of
the seabed and ocean floor beyond the limits of national jurisdiction. That
position stemmed from memories of the 1 8" and 19" centuries when, in the
scramble for overseas territories, the colonialists had parcelled out African
lands which it had taken over a century to recover from them.” '3*

Also Bamela Engo, the chair of the First Committee, said: “The race for the resources of
the deep sea-beds was seen as a maritime repeat of the despicable scramble for Africa

and, as such, provocative of contemporary economic and social misgivings.”'>

This common historical experience, leading to a common determination to challenge the
“oppressors” and “colonisers”, served as a shared point for African states to support
wholeheartedly the declaration of the Area and its resources as the common heritage of
mankind, thereby precluding any unilateral exploitation by the technologically superior

industrialised states.

132 Separate Opinion of Judge Ajibola delivered on 13 February 1994. (1994) 1.C.J Reports 6; 49 at 50.

133 See Umozurike and Ajomo in notes 9 and 11 above.

1**See UNCLOS 111, Official Records, Vol.1, p. 86 at 87, para.92. Also quoted in Rembe, op.cit. p.58.

"% Engo, B.P., “Issues of the First Committee at UNCLOS III”, in Koers, A.W. and Oxman B.H.(eds.), The
1982 Convention on the Law of the Sea: Proceedings of the Law of the Sea Institute, Seventeenth Annual
Conference, July 13-16, 1983, Oslo, Norway, (Honolulu, Law of the Sea Institute, University of Hawaii,
1984), p.33 at 35.
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e Economic.

The emergent African states, upon independence from their colonisers, were still
economically dependent on the former colonial and other western industrialised states. It
became clear to the African states that political independence without economic
independence amounted to an inchoate independence. The resources of the Area, the
commercial exploitation of which was erroneously believed at the time of UNCLOS III
to be imminent, raised the possibility of additional revenue that these states felt would

enable them to achieve economic independence, resulting in full political independence.

With the widening economic and technological gap between developed and developing
states, the latter, including African states, were determined to make a concerted effort in
international fora to push for measures that would reduce this gap."*® The common factor
of under-development therefore acted as a unifying force for African states, together with
other developing states. In 1974 three Resolutions were passed by the General Assembly
calling for a “New International Economic Order (NIEO)” to address the economic
imbalance between the north and south.””” These Resolutions, which were
overwhelmingly supported by developing states, influenced the position of African states

at international fora, including the UNCLOS I11.'38

As far as the African states, affected similarly by economic under-development, were
concerned, the resources of the Area provided a means to obtain additional resources to
effect the NIEO. The idea of the Area and its resources being the common heritage of
mankind, coupled with the requirement that special consideration should be given to the

interests of developing states, was therefore widely canvassed and supported by the

1% See the comments of the representative of Morocco at UNCLOS III that the concept of the common
heritage of mankind was intended to help under-developed states and to breach the gap between developing
and developed states. UNCLOS 111 Official Records, Vol.1V, p.58, para.40.

137 The Declaration on the Establishment of a New International Economic Order, GA Res. 3201, May 1,
1974 (S-VI) GAOR, Supp. (No.1) 3, UN Doc. $/9559, 13 ILM 715(1974); Program of Action on the
Establishment of a New International Economic Order, GA Res.3202, May 1, 1974 (S-VI) GAOR, Supp.
(No.1) 5, UN Doc. A/9559 (1974); 13 ILM 720 (1974); Charter of Economic Rights and Duties of States,
Art. 13 GA Res. 3281, Dec.12, 1974 GAOR, Supp. (No.30) 50, UN Doc. 9631 (1974), 14 ILM 251 (1975).
18 See generally Pinto, M., “The Developing Countries and the Exploitation of the Deep Seabed”,
(1980)15(4) Columbia Journal of World Business, pp.30-41.
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African states, all in need of extra income for development. The desire to correct the
economic imbalance between the developed states of the north and the under-developed
states of the south clearly influenced the arguments of the African states on the nature of
the regime of the Area, and was evinced by their stance on issues such as financing the

mining activities of the Enterprise and the transfer of technology.'”’

Further, a number of Africa states were heavily reliant as land-based producers on certain
minerals located in the Area. Naturally these states were concerned about the adverse
effect seabed mining would have on their economy. Consequently they were united in the
common agenda of ensuring that seabed mining would be regulated in such a way as to
protect land-based producers against competition from resources to be derived from the

Area.'®

Other African states’ solidarity with the land-based producers is explicable on
the ground, not only of their sympathy with the land-based producers’ cause, but also
their own interest to protect the ability of developing states, vis-a-vis developed states
and their multinational corporations, to effectively exploit and develop mineral and other

natural resources located within their jurisdiction.'*!

. Political.

The UNCLOS III provided an opportunity for the newly emergent African states to
exercise their sovereign rights of legal equality as stated by the U.N Charter and to seek
to establish themselves as a regional force to be reckoned with in the international
community. This is reflected in their insistence on the principle of one vote per state in
the institutions of the regime of the seabed. This in itself gave them the opportunity to
manifest their sovereignty and equality with already existing members of the
international community. As new participants in the international community, they
discovered that the existing international institutions were under the control and

dominance of existing members of the international community, especially the developed

139 See Nelson, L., “The functions of Regionalism in the emerging Law of the Sea as Reflected in the
Informal Composite Negotiating Text”, in Johnston, D. (ed.), Regionalization of the law of the sea:
Proceedings Law of the sea institute, Eleventh annual Conference, November 14-17, 1977, University of
Hawaii, Honolulu, Hawaii, (Cambridge, Massachusetts, , Barlinger Publishing company, 1978),p.18 and
Engo, “Issues of First Committee at UNCLOS IIL,” op. cit. p.38.

149°See Rembe, op. cit. pp. 68-73.
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states. They were therefore interested in achieving, together with other developing states,
a shift in control from developed states to developing states in the various international
regimes and institutions, including that of the Area. Oxman rightly identified this when
he said:

“...for many countries the Committee I negotiations are not about the deep
sea beds or the minerals involved. They are about the future structure of the
United Nations, totally unrelated commodities, and the role of multinational
corporations in the development of national and off-shore resources ... The
stated objective is ‘“‘control”. This emphasis on abstraction hides three
underlying objectives of far broader scope: first, greater “control” of
international organisations by developing countries; second, greater
“control” of raw materials by producers; and third, greater “control” of
natural resource development projects by the state.” '#

With the large number of developing states, including African states, in attendance at
UNCLOS III they were able to effect, though not to the full extent intended, certain
changes in the traditional law of the sea.'*’ The negotiations and the success in pushing
through a distinct regime for the deep seabed beyond national jurisdiction at the
conference demonstrates that African states, teaming up with other developing states,
were able to exert a significant influence on the UNCLOS III negotiations generally, as

well as that in respect of the regime of the Area in particular.

2.2. Part XI of the United Nations Convention on the Law of the Sea (LOSC) 1982.

The Convention was the result of a package deal involving trade-offs and compromise.144
As a single comprehensive document, the 1982 Convention was designed to offer in one
single package all aspects of the law of the sea arrived at through compromise by the

various parties.

"1 Ibid.pp.69-70.

142 Oxman B., “The Third United Nations Conference on the Law of the Sea: The 1976 New York
Sessions,” op. cit.p.253.

> Johnson, B., “Regionalism and the Law of the Sea: New Aspects of Dominance and Dependency”, in
Johnston, D. (ed.), Regionalization of the law of the sea, op.cit. pp.103-127.

" See Brown, The International Law of the Sea, op. cit.pp.10-11 and 95 and on the package deal see

Caminos, H., and Molitor, M.R., “Progressive Development of International Law and the Package Deal,”
(1985)79 AJIL,pp.871-890.
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Part XI, which turned out to be the most controversial aspect of the Convention,
establishes a regime for the seabed and subsoil outside national jurisdiction (the Area).'®
The Area and its resources, the common heritage of mankind, are to be used only for
peaceful purposes.'*® Part XI, consisting of five sections, details this extremely
complicated but unique regime and its institutional framework. The Area and its
resources are declared to be the common heritage of mankind and therefore not subject to
claims of sovereignty by any state nor subject to appropriation by any state or natural or
juridical person.'’ All rights in the resources are vested in mankind as a whole with the
International Seabed Authority (ISA) acting on behalf of “mankind” as a type of
trustee.'*® Activities in the Area are to be carried out for the benefit of mankind as a
whole represented by states, irrespective of such states’ geographical location or whether
they are coastal or landlocked.'* The Convention, however, gives special consideration
to the interests and needs of developing states and of peoples who have not attained

independence or self-governing status.'>

This provision appears to have a discriminatory
bias in favour of developing states though the same provision goes on to say that the ISA
shall provide for the equitable sharing of financial and other economic benefits derived

. .. . 1
from the Area on a non-discriminatory basis.'®

The apparent contradiction of this
provision is reconcilable on the grounds that it would be discriminatory to treat unlike
situations in the same way. Therefore, in this particular case, since developed and
developing states are not alike they should not be treated in the same way. Wolfrum
depicts this as, “a legal form of discrimination.” '52 The only difficulty with this is that
even among the broad category of developing states there are some that are more
developed than others. For instance, it is difficult to classify developing states actively

engaged in seabed mining activities in the same category as others that are not due to a

' See Arts. 133-191 of LOSC. For more reading on this see Churchill & Lowe, op. cit. pp. 223-254;
Brown, Sea-Bed Energy and Minerals: The International Legal Regime,Vol.2, op. cit.pp.49-151 and
Mahmoudi, The Law of Deep Sea-Bed Mining, op.cit.pp.169-305.

'S Arts.136 and 141 of LOSC.

' See Arts. 136 and 137 of LOSC.

18 Art.137 (2) of LOSC.

149 Art.140 ('1) of LOSC.

1% Ihid.

131 Art. 140(2) of LOSC.

"2 Wolfrum, R., “The Principle of the Common Heritage of Mankind,” op.cit. p.327; See also Bulajic, M.,
“Commercial Relations” in Bedjaoui, M., (ed.), International Law: Achievements and Prospects,
(Paris/Dordrecht/Boston/London, UNESCO/Martinus Nijhoff Publishers, 1991), p.633 at 641.
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lack of the wherewithal to do so. Even in the African continent there is a disparity in
development between states. Some, like Nigeria and South Africa, are more developed,
while others, like Sudan and Somalia, ravaged by internal conflicts and natural disasters,
are less developed. The issue therefore arises whether extremely poor developing states,
especially landlocked states and geographically disadvantaged states, should not be given
an extra advantage over and above more “developed” developing states in enjoying the
benefits derived from the Area. The African continent is replete with such extremely poor
states as up to thirty-four African states are classified as highly indebted poor countries
(HIPCs)."”® The need to distinguish between the special consideration given to extremely
poor developing states, in contrast with other developing states, in respect of the benefits
of the Area appears to be useful since such distinction is implicit in the provisions of the
LOSC on the effective participation of developing states.'>* This provision requires that
in promoting effective participation of developing states in activities of the Area due
regard should especially be given to landlocked and geographically disadvantaged states.
Though the emphasis of this provision is on geographical disadvantage, in reality quite a
number of these landlocked and geographically disadvantaged states, especially those in

Africa, are amongst the poorest developing states.

The Convention also created the International Seabed Authority (ISA) with a mining arm,
the Enterprise, to organise, carry out and control activities in the Area on behalf of
mankind, and a judicial arm, the Seabed Disputes Chamber of the International Tribunal

for the Law of the Sea (ITLOS) to determine disputes in respect of the Area.'™

Mining in the Area is by a rather complicated process known as the “parallel system” or
“siz‘e-banking.”15 8 Under this system a state party or its entities or nationals, both natural

and juridical(hereinafter called “the applicant”), seeking the approval of the ISA to carry

'3 See http://www.worldbank.org/hipc/about/map/map.html [Accessed on 16 January 2004].

'** Art.148 of LOSC.

135 Arts. 153 and 186 of LOSC. See section 4.1.3.2 of chapter 4 of this thesis on institutions for the
settlement of disputes under the deep seabed regime.

' Art.153 (2) of LOSC. The United States proposed this system in April 1976. See Anand, R., “Odd Man
Out: The United States and the U.N Convention on the Law of the Sea”, in Van Dyke J. (ed.), Consensus
and Confrontation: The United States and the Law of the Sea Convention, a workshop of the Law of the Sea
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out mining operations is required to make an application in respect of two sites of equal
commercial value. Upon approval of such application by the ISA, the applicant is
authorised, based on the terms of the contract, to mine one site, while the other site is
“banked” for mining by the ISA through the Enterprise or in association with developing
states. This process anticipates mining by the applicant and the ISA working side by
side.!” Therefore the Convention made provisions for the mandatory transfer of
technology to the ISA and developing states interested in deep seabed mining and access
to finance on very liberal terms to the Enterprise, provisions that have been significantly

158

modified by the 1994 Agreement. = The ISA is empowered under the Convention to

acquire for itself and to promote and encourage the transfer to developing states of the

requisite marine technology from the technologically developed states parties.'*

Further, the LOSC made provision for the adoption of production policies by the ISA, in
respect of mining of the seabed, to protect developing states that are land-based producers
of these minerals.'® This provision has also been modified by the Agreement.'®! Also,
subject to the retention of certain fundamental principles of the regime, such as the
common heritage of mankind principle, there are provisions for review by the Assembly
of the system of mining after five years from the entry into force of the Convention, and
by a Review Conference after 15 years from | January of the year that the earliest

commercial production commences in the Area.'®?

Amendments by the Review
Conference were to be by consensus. However, in the event of a failure to reach a
consensus, the amendment could be adopted by a three-fourths majority of the states

parties and such amendment would come into force 12 months after three-fourths of the

Institute, Honolulu, Hawaii, January 9-13, 1984, (Honolulu, Hawaii, the Law of the Sea Institute,
University of Hawaii, 1985), pp.82-83.

"7 Art 153 of LOSC.

'8 Annex I1I of LOSC and Section 5 of the Annex to the 1994 Agreement. See section 3.2 of chapter 3 of
this thesis on the modifications introduced by the Agreement to the LOSC.

'3 Art.144 of LOSC and Section 5 para.l of the Annex to the 1994 Agreement.

' Arts 150 and 151 of LOSC.

16! Section 6 of the Agreement.

12 Arts.154 and 155 of LOSC.
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state parties had deposited their instrument of ratification or accession.'® Again these

provisions have been modified by the Agreement.'®

In addition, the LOSC has eight annexes attached to it, of which annex III (Basic
Conditions of Prospecting, Exploration and Exploitation), annex IV (Statute of the
Enterprise) and annex VI (Statute of the International Tribunal for the Law of the Sea,
especially the part on the Seabed Disputes Chamber) are particularly significant to the
regime. Annex II (Commission on the Limits of the Continental Shelf) also has some
incidental significance since the Commission, as has been discussed in chapter one, is
charged with receiving submissions from states with extended continental shelves which

is relevant in determining the scope of the Area.

Further, the LOSC is accompanied by four Resolutions with two, Resolutions I
(Establishment of the Preparatory Commission [PrepCom] for the ISA and the ITLOS)
and II (Preparatory Investment in Pioneer Activities relating to Polymetallic Nodules),
being particularly significant to the regime.'®> Resolution II established and introduced
the Pioneer Investor Protection (P.I.P.) scheme to give preferential treatment to certain
pioneer investors, especially from the developed industrial states that had invested
substantial amounts in seabed mining.'® The idea of this P.LP. scheme was to give an
incentive to these developed industrialised states to become parties to the Convention.
These concessions, however, failed to achieve their desired objective of achieving
universal participation, as states such as the United States of America, the United
Kingdom and Germany still refused to ratify or even sign the Convention. These
industrialised states then proceeded to enact similar national legislation providing for
comprehensive regulation of seabed mining by their nationals and thereby established the

“Reciprocating States Regime.”'S” This unilateral regime by these industrialised states

193 Art.155 (2) and (3) of LOSC.

1% Section 4 of the Annex to the Agreement.

165 See the Final Act of UNCLOS IIL
http://www.un.org/Depts/los/convention_agreements/texts/final_act_eng.pdf [Accessed on 16 September
2004].

1% See Brown, International Law of the Sea, op.cit pp. 448-456; Churchill & Lowe, op. cit. pp. 230-238.
's” The legislation included the United States Deep Seabed Hard Mineral Resources Act 1980,19 ILM 1003
(1980); Federal Republic of Germany’s Act on the Interim Regulation of Deep Seabed Mining 1980, 20
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threatened to bring about a dual regime on seabed mining that would have undermined

the entire work of UNCLOS III and the resultant Convention.'®

2.2.1. PrepCom.

The Preparatory Commission for the International Seabed Authority (ISA) and for the
International Tribunal for the Law of the Sea (ITLOS) (PrepCom), established under
Resolution I of the Final Act, headed at various times by two Africans - Joseph Warioba
(Tanzania) and Jose Luis Jesus (Cape Verde) - commenced in 1983 the drafting of rules
to bring the ISA and ITLOS into operation.‘69 It was also mandated to implement
Resolution IL.!'" The PrepCom at its first session established four special Commissions,
one of which was Special Commission 3(SCN.3) charged with the responsibility of
preparing the rules and regulations for the mining of polymetallic nodules in the Area.'”!
Despite the amount of work put in by the PrepCom resulting in Draft Regulations on
Prospecting, Exploration and Exploitation of Polymetallic Nodules in the Area, the
informal consultations of the Secretary-General of the United Nations to meet the
objections of the developed states to Part XI, which took place simultaneously but
independently of the PrepCom, appears to have taken the wind off the efforts of

PrepCom.'”?

ILM 393 (1981) and 21 ILM 832 (1982); Britain’s Deep Sea Mining(Temporary Provisions) Act 1981, 20
ILM 1219 (1981); France’s Law on the Exploration and Exploitation of the Mineral Resources of the Deep
Seabed, 21 ILM 808 (1982); Japan’s Law on Interim Measures for Deep Seabed Mining, 22 ILM 102
(1983) and Italy’s Law No.41 of 20 February 1985, 24 ILM 983 (1985) . See Churchill & Lowe, Ibid. pp.
232-235. However see the Letter dated 29 August 1980 from the Chairman of the Group of 77 (E.K.
Wapenyi of Uganda) to the President of the Conference, which took the position that this unilateral
legislation was contrary to international law, UNCLOS Ill, Official Record, vol. XIV,pp.111-114.

1% Churchill & Lowe, Ibid.

1 For Reports of the various sessions of the PrepCom see Division for Ocean Affairs and the Law of the
Sea (DOALOS), The Law of the Sea Bulletin Nos. 3, 4,6,8,10,12,14,17,20 and 23.
http://www.un.org/Depts/los/doalos publications/los_bult.htm [Accessed 7 January 2004]. The PrepCom
held meetings from 1983 to 1994. See Nandan, S.N, Lodge, M.W. and Rosenne, S., The Development of
the Regime for Deep Seabed Mining (The Hague, Netherlands, Kluwer Law International, 2002), pp.56-59
and Churchill & Lowe, ibid.p.19.

170 Art.5 (h) of Resolution I.

17! See DOALOS, The Law of the Sea Bulletin No. 3, pp.28-35.
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2.3. The New York Implementation Agreement

With the end of the UNCLOS III and the adoption of LOSC, the issue of ensuring the
universal application of this new constitution of the sea became the focus of attention.
The United States of America and certain major Western European maritime powers
made it clear that they were not going to ratify the Convention as it then stood because of
the provisions of Part XL.' On 16 November 1993 Guyana deposited the sixtieth
ratification with the Secretary-General of the United Nations and the Convention came
into force on 16 November 1994. '* However despite this, the reality of the “America-
Euro” centric nature of the present international law came to the fore. It was realised that
the Convention despite the overwhelming support of states, especially of the developing
states, including African states, was not workable without the support of the United
States of America and other western industrialised states. Apart from a desire for
universal participation, the more pragmatic consideration was that these states, together
the major contributors to international institutions, were needed to fund the institutions of
the new regime.'”” This points to the fact that as long as the western developed states

¢ and

continue to provide the bulk of the contributions to the United Nations system'’
other international institutions, they will continue, to a large extent, to dictate the nature
and content of international law. The African states, together with other developing

states, though having the numerical strength to bring the Convention into force, were not

172 See Brown, Sea-Bed Energy and Minerals, etc, Vol. 2,(2001), op. cit. pp.96-100 and Nandan, Lodge and
Rosenne, The Development of the Regime for Deep Seabed Mining ,op.cit.p.58.

173 In 1982 President Ronald Reagan made it clear that the United States was not going to sign the 1982
Convention. See Nelson, L., “The New Deep Sea-Bed Mining Regime”, (1995) 10(2) The International
Journal of Marine & Coastal Law, p.191; Hayashi, M., “The 1994 Agreement for the Universalization of
the Law of the Sea Convention”, (1996) 27 Ocean Development and International Law, pp. 31-39; Oxman
B., “The 1994 Agreement and the Convention”, (1994) 88 AJIL. pp.687-695; Joyner, C., “The United
States and the New Law of the Sea”, (1996) 27 Ocean Development and International Law, pp.41-58;
Anderson, D.H., “Universal Participation in UNCLOS” and “Further Efforts to Ensure Universal
Participation in the UNCLOS” in (1993) 42 I.C.L.Q., pp.654-664 and (1994) 43 I.C.L.Q., pp.886-893
respectively.

'™ See Art. 308 of LOSC.

'3 See Churchill & Lowe, op. cit. p.19.

176 The top six contributors to the United Nations for 2000-2001 are the USA (25%); Japan (20.573%);
Germany (9.857%); France (6.545%); Italy (5.437%) and the United Kingdom (5.092%). Together they
account for over 72% of the regular U.N budget while the rest of the world, including African states,
accounts for less than 28% of the U.N budget. See
http://ceb.unsystem.org/documents/FB.reports/ACC55.525/2000TAB3.pdf [Accessed on 20 September
2004]
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able to proceed without the industrialised states because of the lack of financial and

technological wherewithal.'”’

In July 1990 the erstwhile Secretary-General of the United Nations, Javier Perez de
Cuellar, embarked on informal consultations with a view to ensuring that there was
universal participation in LOSC 1982.'” One of the major reasons identified by the
Secretary-General for the need to re-evaluate the regime of the seabed was the
transformation of the general political and economic climate in favour of free market
principles.179 In addition Nelson identifies the shortcomings of the PrepCom in dealing
with the seabed mining provisions in the Convention and the absence of the United States
of America from participation in the PrepCom.'*® The importance of the United States of
America to the regime can be traced to the fact that U.S companies were one of the major
custodians of seabed mining technology and also because the U.S had, with the collapse
of the former Soviet Union, become the only authentic “super power” in the world.
Annick de Marffy-Mantuano also points out that the developing states, which included
African states, co-operated in the 1994 consultations because of the loss of influence by
these states due to their “tragically depressed” financial situation, which reduced their

ability or desire to fight the developed states. 181

The Secretary-General commenced these consultations after he had bilateral exchanges
with the key non-signatory states. These consultations, continued by Mr. Perez de
Cuellar’s successor, Boutros Boutros-Ghali, an African from the coastal state of Egypt,
led to fifteen rounds of consultations from July 1990 to June 1994. The consultations

identified certain issues including Costs to states parties; the Enterprise; Decision-

177 Marffy-Mantuano, A., “The Procedural Framework of the Agreement Implementing the 1982 United
Nations Convention on the Law of the Sea”, (1995) 89 AJIL. pp. 814 at 815.

18 See generally Secretary-General’s Informal Consultations on Outstanding Issues Relating to the Deep
Seabed Mining Provisions of the United Nations Convention on the Law of the Sea: Collected Documents
(Jamaica, International Seabed Authority, 2002) and also the Report of the Secretary-General:
Consultations of the Secretary-General on outstanding issues related to the deep seabed mining provisions
of the United Nations Convention on the Law of the Sea, Law of the Sea Bulletin, Special Issue IV of 16
November 1994, pp.1-6.

17 See Report of the Secretary-General etc., ibid.p.1.

'%0 Nelson, “The New Deep Sea-Bed Mining Regime”, op. cit. p.190.

'8! Marffy-Mantuano, “The Procedural Framework of the Agreement Implementing the 1982 United
Nations Convention on the Law of the Sea”, op.cit. at p.815.
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making; the Review Conference; Transfer of technology; Production limitation;
Compensation fund; Financial terms of contracts and Environmental considerations.'®?
During the round of negotiations from 2 to 6 August 1993, a paper dated 3 August 1993
was prepared by representatives of several developed and developing states and was
distributed amongst the delegations to assist with the process of consultations. This paper,
known as “boat paper,” 183 did not necessarily reflect the position of those that prepared
it but was used as a basis for negotiation in the subsequent consultations. By the end of
the last round of consultations from 31 May to 3 June 1994, a draft General Assembly
Resolution and draft Agreement relating to the Implementation of Part XI of the 1982
Convention were ready. At the resumed forty-eighth session of the General Assembly the
Agreement was adopted by 121 votes in favour, none against, with only 7 states
abstaining.'® Interestingly, no African state voted against or abstained from the adoption
of the Agreement, though twenty-three African states did not participate in the voting.'*®
Thirty African states, however, voted for the adoption of the Agreement. 186 As at 1
February 2005, 26 African states had become parties to the Agreement.'®” Unlike the
UNCLOS III leading to LOSC 1982 that had the benefit of a statement of common
purpose by the OAU in the form of the 1974 Declaration, there is no evidence of any

such common purpose as regards the consultations that led to the 1994 Agreement. This

182 See “Information Note conceming the Secretary-General’s informal consultation on outstanding issues
relating to the deep seabed mining provisions of the UN Convention on the Law of the Sea, New York, 25
March 19917 in Secretary-General’s Informal Consultations on Outstanding Issues Relating to the Deep
Seabed Mining Provisions of the United Nations Convention on the Law of the Sea: Collected Documents
(Jamaica, International Seabed Authority, 2002), pp.13-20. Also see Nelson, “The New Deep Sea-Bed
Mining Regime”, op. cit.pp.189-192; Churchill & Lowe, op. Cit. 236-238; Brown, International Law of
the Sea, op. cit. 458-477; Oxman, B., “The 1994 Agreement and the Convention”, op.cit. pp. 687-696.

'8 The paper was an anonymous paper, which was called the boat paper for the simple reason that it had a
picture of a boat on the cover. For the boat paper see Secretary-General’s Informal Consultations on
Qutstanding Issues Relating to the Deep Seabed Mining Provisions of the United Nations Convention on
the Law of the Sea: Collected Documents, ibid. pp.167-191.

18 The states that abstained were Colombia, Nicaragua, Panama, Peru, Russian Federation, Thailand and
Venezuela.

185 Angola, Burkina Faso, Central African Republic, Chad, Comoros, Djibouti, Equatorial Guinea, Gambia,
Guinea, Guinea-Bissau, Lesotho, Liberia, Malawi, Mali, Mauritania, Niger, Rwanda, Sao Tome and
Principe, Sierra Leone, Somalia, Swaziland, Zaire (now Democratic Republic of Congo) and Zambia. See
DOALOS, Law of the Sea Bulletin, special issue IV, of 16 November, 1994, p.7.

1% Algeria, Benin, Botswana, Burundi, Cameroon, Cape Verde, Congo, Cote D’Ivoire, Egypt, Eritrea,
Ethiopia, Gabon, Ghana, Kenya, Libya, Madagascar, Mauritius, Morocco, Mozambique, Namibia, Nigeria,
Senegal, Seychelles, South Africa, Sudan, Togo, Tunisia, Uganda, Tanzania and Zimbabwe.

187 See Table 2 below.
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may account for what appears to be a lack of evident cohesiveness, in contrast with

UNCLOS 111, on the part of African states during the consultations.'®®

The 1994 Agreement provides different procedures by which a state or entity can signify
its consent to be bound, provided such state or entity has previously or at the same time
established its consent to be bound by the LOSC 1982.'®° Consent to be bound by the
Agreement can be through:

e Deposit of an instrument of ratification, formal confirmation or accession to the

LOSC after the adoption of the Agreement;'*’

. Signaturé without the need of ratification, formal confirmation or the procedure set

out in Article 5 of the Agreement(Simplified procedure);m

e Signature subject to ratification or formal confirmation which is thereafter followed

. . 192
by such ratification or formal confirmation;

e Signature by simplified procedure under Article 5,13

e Accession.'”

The procedures of: signature without the need of ratification or formal confirmation, if so

6

intended by the parties; '°° signature subject to ratification or formal confirmation;'*® and

accession,'®” are relatively familiar procedures under the Vienna Convention on the Law

188 See section 3.3 of chapter 3 of the thesis.

189 Art.4 (2) of the Agreement.

%0 Art.4 (1).

1 Art.4 (3) (a). Whilst there is no specific requirement under this head for the state to declare its signature
as definitive, the practice of the United Nations Secretariat requires a formal written indication of this by
the state. See Brown, E.D., “The 1994 Agreement on the Implementation of Part XI of the UN Convention
on the Law of the Sea: Breakthrough to Universality?” (1995) 19(1) Marine Policy pp.5 at 6-7.

92 Art.4 (3) (b).

3 Art.4 (3) (c).

194 Art, 4(3) (d).

195 See Kenya’s notification consenting to be bound by signature not subject to ratification, formal
confirmation or Art.5 (1) procedure. DOALOS, The Law of the Sea Declarations and Statements with
respect to the United Nations Convention on the Law of the Sea and to the Agreement relating to the
Implementation of Part XI of the United Nations Convention on the Law of the Sea of 10 December
1982(New York, United Nations, 1997), p. 109.

19 See notifications consenting to be bound by signature subject to ratification of Sudan and United
Republic of Tanzania, Ibid.p.111. Also Cameroon, Senegal, Seychelles, South Africa and Tunisia have
consented to the Agreement by ratification. Sudan is yet to consent to the Agreement. See

http://www.un.org/Depts/los/reference_files/status2005.pdf [Accessed on 6 May 2005].

17 Botswana and Mozambique consented by accession.
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of Treaties (VCLT), commonly utilised by states to indicate consent to treaties.'”® The
other procedures are, however, rather unusual and adopted because of the peculiar
circumstances surrounding the Agreement. However, it is must be pointed out that the
VCLT also gives states the leeway to agree on other means outside the usual

199
procedures.

Article 4 paragraph 1 procedure says:

“After the adoption of this Agreement, any instrument of ratification or
formal confirmation of or accession to the Convention shall also represent
consent to be bound by this Agreement.” (Emphasis added)

This provision appears to suggest that a state would be deemed to have consented to the

Agreement, which in reality is an amending instrument,”®

when it deposited its
instrument of ratification or formal confirmation or accession to the LOSC, after the
adoption of the Agreement even before it came into force.?! This would seem to be at
variance with Article 40(5) (a) of the VCLT that states:

“Any State which becomes a party to the treaty after the entry into force of
the amending agreement shall, failing an expression of a different intention

by that State:
(a) be considered as a party to the treaty as amended;
(b) ... "(Emphasis added)

First, the provision of Article 40(5) (a) of the VCLT makes it clear a state is only bound
by an amending agreement if it became a party to the principal treaty after the entry into
force of the amending instrument. Second, Article 40(5) (a) gives such a state the
opportunity to choose not to be bound by the amending instrument through “an
expression of a different intention”, unlike the 1994 Agreement that gives no such
opportunity under Article 4(1). Since the adoption of the Agreement the following
African states have become parties to Agreement through the Article 4(1) procedure:

Algeria, Benin, Equatorial Guinea, Gabon, Madagascar, Mauritania, Mauritius and Sierra

'8 See Arts. 12, 14 and 15 of the Vienna Convention on the Law of Treaties(VCLT) 1969 which entered
into force on 27 January 1980, 8 ILM 679(1969); 1155 U.N.T.S. 331.

"> Art.11 of VCLT.

200 See section 2.4 below.

21 The Agreement was adopted on 28 July 1994 and came into force 28 July 1996.
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Leone.?? Of these Algeria, Mauritania, Mauritius and Sierra Leone became parties

through this procedure after the adoption of the Agreement but before it came into force.

The other procedure, Article 5(1) of the Agreement, provides:

“A State or entity which has deposited before the date of the adoption of this
Agreement an instrument of ratification or formal confirmation of or
accession to the Convention and which has signed this Agreement in
accordance with article 4, paragraph 3(c), shall be considered to have
established its consent to be bound by this Agreement 12 months after the
date of its adoption, unless that State or entity notifies the depositary in
writing before that date that it is not availing itself of the simplified
procedure set out in this article”.

By this provision a state, which before the Agreement was adopted had become a party to
the LOSC, automatically became a party if it had signed the Agreement and did not
within 12 months of the adoption of the Agreement notify the depositary in writing of its
intention not to avail itself of this procedure. This automatic consent by signature through
omission is also not a normal procedure utilised by states to indicate their consent to
treaties, though there are instances when a state may be a party to a treaty by just the

signature of its representative.’®’

Under the Article 5(1) procedure the intention to be
bound by a mere signature is implied, rather than express, since all that is required is for a
state party to LOSC to sign the Agreement during the adoption stage, do nothing at all
for 12 months and thereafter be deemed to have consented. Brown explained that this
procedure of states becoming parties by implied or tacit consent was inserted to avoid the
need for such states to revert to their legislatures before becoming parties to the

Agreement.204

The Article 5(1) procedure has been utilised by the following African states: Cote
d’Ivoire, Guinea, Namibia, Nigeria, Togo, Uganda, Zambia and Zimbabwe.2”® However

certain African states such as Cape Verde, Egypt, Sudan, Tunisia and United Republic of

202 gee relevant United Nations website in note 196 above..

2% See Art. 12 of VCLT.

204 Brown, “The 1994 Agreement on the Implementation of Part XI of the UN Convention on the Law of
the Sea: Breakthrough to Universality?” op.cit. p.7.

2% See note 196 above.
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Tanzania have specifically notified the depositary in writing of their intention not to avail
themselves of this simplified procedure.206 As at 1 February 2005 Cape Verde had yet to
become a party to the Agreement. In its notification, as required by Article 5(1), Cape
Verde declared that:

“The Government of the Republic of Cape Verde, having signed the
Agreement adopted by the General Assembly in its resolution 48/263 of 28
July 1994, is not availing itself of the simplified procedure set out in article 5,
paragraph 1, of the Agreement, and will establish its consent to be bound by
the Agreement after fulfilling the requirements set forward by its national
laws and regulations, in accordance with article 5, paragraph 2, and article
4, paragraph 3(b) of the Agreement.” 207

In the event of a state declining to utilise the procedure under Article 5 paragraph 1, its
consent would be required to be by signature subject to ratification or formal

confirmation and thereafter followed by the said ratification or formal confirmation.?%

The Agreement eventually came into force on 28 July 1996, 30 days after the consent of
the fortieth state, including at least seven states which were pioneer investors,”” of which
five were developed states. 2'° Thereafter every state or entity establishing its consent to
be bound shall have the Agreement come into force for it on the thirtieth day after the

date it established its consent.?!!

2% See DOALOQS, The Law of the Sea Declarations and Statements with respect to the United Nations
Convention on the Law of the Sea and to the Agreement relating to the Implementation of Part XI of the
United Nations Convention on the Law of the Sea of 10 December 1982, op.cit. , pp. 110-111. The
depositary is the Secretary-General of the United Nations. See Art.9 of the Agreement.

27 See Law of the Sea Bulletin Special Issue IV, op. cit. p.47. Egypt and Sudan are also yet to become
parties to the Agreement.

2% Art.5 (2) of the Agreement.

2% Belgium, Canada, China, France, Germany, India, Italy, Japan, the Netherlands, the Republic of Korea,
the Russian Federation, the United Kingdom and the United States of America. See Brown, “The 1994
Agreement on the Implementation of Part XI of the United Nations Convention on the Law of the Sea:
Breakthrough to Universality?”op.cit. p.6. No African State is a pioneer investor in deep seabed mining.
See Kwiatkowska, B., “Ocean Affairs and the Law of the Sea in Africa: Towards the 21* Century,” (1993)
17 Marine Policy, p.11at 29.

219 gee Art.6 (1) of the Agreement.

211 Art.6 (2) of the Agreement.
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2.4. The Status of the Convention and Implementation Agreement and African
states.”"

The Agreement, though called an Implementation Agreement, is actually an amending
instrument. The decision to tag the Agreement as an “implementing” rather than an
“amending” one has been attributed to the political reason of avoiding the need for states,
which had already ratified the Convention, to go back to their legislatures for a
subsequent approval of the Agreement. A fresh approval of the legislature would
necessarily be required if such instrument was an amendment but would not be obligatory
if it were merely an implementation instrument.””> However, as Brown rightly pointed
out, this was merely a play with words as in substance the Agreement was actually an
amending instrument.”'* The Agreement made certain fundamental changes to the regime
as enunciated in the LOSC.?" It amended the provisions of the LOSC on the
Enterprise,’'® Transfer of technology,’!” Economic assistance,”'® Decision making in the

221 and the Review

institutions,””® Production policy,220 Financial terms of contracts
conference.””> It also amended the institutional framework by merging some
institutions?®® and including new institutions such as the Finance Committee.”>* The
amending nature of the Agreement is also confirmed by it declaring that certain

provisions of the LOSC “shall not apply.”**® As an amending document, the Agreement

212 See generally Brown, E., “The 1994 Agreement on the Implementation of Part XI of the UN Convention
on the Law of the Sea: breakthrough to universality?” op. cit.pp.5-20; Charney, J., “Entry into Force of the
1982 Convention on the Law of the Sea”, (1995) 35(2) Virginia Journal of International Law, pp.381-404;
Oxman, B., “The 1994 Agreement and the Convention”, op.cit. pp. 687-696 and Sohn L., “International
Law Implications of the 1994 Agreement,” (1994) 88 4JIL.pp.696-705.

213 See Art. 2(1) of Agreement: Brown, ibid. pp.9-10 and Nelson, “The New Deep Sea-Bed Mining
Regime,” op. cit. 192-195.

214 Brown, Ibid. p.10.

13 For a full analysis of the provisions of the 1994 Agreement vis-a-vis African states see chapters 3 and 4
of this thesis.

216 Section 2 of the Annex to the Agreement.

217 Section 5 of the Annex to the Agreement.

218 Section 7 of the Annex to the Agreement.

21% Section 3 of the Annex to the Agreement.

220 Section 6 of the Annex to the Agreement.

22! Section 8 of the Annex to the Agreement.

222 Section 4 of the Annex to the Agreement.

223 Section 1 paragraph 4 and Section 2 paragraph 1 of the Annex to the Agreement.

2% Section 9 of the Annex to the Agreement. This was, however, anticipated by the LOSC in Art.162 (2)

).

23’5) See, for example, Section 3 paragraphs 8, 11(b) and 16; Section 5 paragraph 2; Section 6 paragraph 7
‘ paragrap

and Section 8 paragraph 2 of the Annex to the Agreement.
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fundamentally transformed the earlier regime contained in Part XI of LOSC.?*® The
whole process therefore of hiding under the mask of calling the Agreement an
Implementation Agreement could also be attributed to a desire not to formally
acknowledge that the Convention had been amended, since the amendment procedures

under the LOSC were not followed.??’

Article 2 of the Agreement, dealing with the relationship between the Agreement and
Part XI of LOSC, declares the superiority of the former over the latter by providing in
paragraph 1 as follows, “The provisions of this Agreement and Part XI shall be
interpreted and applied together as a single instrument. In the event of any inconsistency

between this Agreement and Part XI, the provisions of this Agreement shall prevail.”

The 1994 Agreement, in trying to encourage the participation of states in LOSC, as well
as ensure the immediate application of the Agreement vis-a-vis the LOSC, made
provision not only for the provisional application of the Agreement but also for
provisional participation in the regime by non-states parties to the LOSC.?*® Four
categories of states were allowed to apply the Agreement provisionally before it came

into force:

o states which had consented to the adoption of the Agreement unless they had notified
the depositary in writing before 16 November 1994 that they would not so apply the
Agreement or that they would consent to such application upon subsequent signature

. . . ... 229
or notification in writing;

226 See section 3.2 of chapter 3 for further discussion of the changes introduced by the Agreement.

27 See Arts. 314, 315 and 316 of LOSC. See also Freestone, D. and Oude Elferink, A.G., “Flexibility and
Innovation in the Law of the Sea - Will the LOSC Amendment Procedures ever be used?” A paper
presented at the third Verzijl Symposium- Stability and Change in the Law of the Sea: Selected Issues,
Utrecht University, The Netherlands, 3 December 2004, pp.13-18.

228 Art.7 of the 1994 Agreement.

2% Cameroon by notification chose that the provisional application of the Agreement would only apply to it
upon subsequent signature or notification in writing. See Law of the Sea Bulletin, Special Issue IV of 16
November, 1994, p.45.
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e states and entities which signed the Agreement unless they notified the depositary in
writing at the time of signature that they would not so apply the Agreement;’ 30

e states and entities which consented to its provisional application by so
notifying the depositary in writing; and

e states which acceded to the Agreement.”*!

A state which applied the Agreement provisionally also automatically became a
provisional member of the International Seabed Authority (ISA). Upon the entry into
force of the Agreement on 28 July 1996, the provisional application of the Agreement
terminated. This also meant that the provisional membership of states, which had not at
that time become parties, terminated on that date. However, the Council of the ISA was
empowered to extend the provisional membership of a state, if it so requested in writing
and the ISA was satisfied that the state concerned had been making efforts in good faith
to become a party to LOSC 82 and the Agreement. The latest date for such extension was
16 November 1998 and thereafter all provisional application lapsed,”? and all provisional
membership ceased.”*> Such provisional members had participated on the same basis as
the states parties to the Agreement. For example, they had voting rights, contributed to
the administrative budget and had a right to sponsor an application by their citizens for
approval of a plan of work. The aim was to encourage the participation by the major
industrialised states at whose behest the Agreement was formulated, while they took
steps to become parties to the treaties. As at 16 November 1998 the United States of
America, the major objector to the original Convention, had not become a Party to the

Convention and the Agreement and therefore its provisional membership and

% Morocco by notification chose not to apply the Agreement provisionally. See Law of the Sea Bulletin,
Ibid.p.46.

21 Art.7 (1) of Agreement.

22 Art. 7(3). See Charney, J., “U.S. Provisional Application of the 1994 Deep Sea Bed Agreement”, (1994)
88 AJIL.pp.705-714.

233 The provisional members were Bangladesh, Belarus, Belgium, Canada, Chile, European Community,
Gabon, Lao People’s Democratic Republic, Mozambique, Nepal, Poland, Qatar, Russian Federation,
Solomon Islands, South Africa, Switzerland, Ukraine, United Arab Emirates, United Kingdom and United
States of America. All the African States which were provisional members have since become parties to
both the LOSC and the Agreement. See Marffy-Mantuano, “The Procedural Framework of the Agreement
Implementing the 1982 United Nations Convention on the Law of the Sea”, op. cit. 821-824.
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participation lapsed. 234 On the other hand, two African states, Gabon and South Africa,
which extended their provisional membership, became parties to both the LOSC and the

Agreement before the deadline.”’

Anderson has described the provisional application of treaties as a fairly recent
development in international practice, where there is an urgent need for the application of
a treaty in order to avoid delays that necessarily arise in securing the various states’
ratifications.*® Whilst provisional application of treaties is not a common practice, it has,
however, always been recognised under the law of treaties as codified in the VCLT.
Article 25 of the VCLT says:

“l1. A treaty or a part of a treaty is applied provisionally pending its entry
into force if:

(a) the treaty itself so provides; or

(b) the negotiating States have in some other manner so agreed.

2. Unless the treaty otherwise provides or the negotiating States have
otherwise agreed, the provisional application of a treaty or a part of a treaty
with respect to a State shall be terminated if that State notifies the other
States between which the treaty is being applied provisionally of its intention
not to become a party to the treaty.”’

24 Presently the United States of America, along with forty-six states, including fourteen African states,
has since assumed the status of observer to the ISA. See
http://www.isa.org.jm/en/members/default.asp[ Accessed on 23 September 2004]

25For Gabon and South Africa’s statement applying to extend their provisional membership, see The Law
of the Sea Declarations and Statements with respect to the United Nations Convention on the Law of the
Sea and to the Agreement relating to the Implementation of Part XI of the United Nations Convention on
the Law of the Sea of 10 December 1982,0p.cit.pp.118 and 120.

236 Nelson, “The New Deep Sea-Bed Mining Regime”, op.cit. p. 194.

27 Gee Elias, T., Modern Law of Treaties, (Netherlands, A.W. Sijthoff International Publishing B.V.,
1974), pp.37-39 and Sohn L., “International Law Implications of the 1994 Agreement”, op.cit.p.703.
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Table 2

. . 238
African Group . Status ofthe Convention and the Agreement.

State

1. Algeria

2. Angola

3. Benin

4 .Botwana(L)

5.Burkina Faso(L)
6.Burundi(L)

7.Cameroon

8.Cape Verde

9.Central African Republic
L)

10. Chad(L)

11. Comoros

12.Congo

13.Cote d’Ivoire
14.Democratic Republic of
Congo

15.Djibouti

16.Egypt

17.Equitorial Guinea

18.Eritrea

United Nations
Convention on the Law of
the Sea

(in force as from 16

November 1994)

Y- 11 June 1996

Y-5 December 1990
Y -16 October 1997
Y -2 Mayl990

Y- 25 January 2005

N

Y -19 November 1985
Y -10 August 1987

N

N

Y- 21 June 1994
N

Y- 26 March 1984

Y -17 February 1989

Y- 8 October 1991
Y- 26 August 1983
Y- 21 July 1997

N

Agreement Relating to the
Implementation of Part
XI of the Convention.

(in force as from 28 July

1996)

Y -11 June 1996(p)
N

Y-16 October 1997(p)
Y- 31 January 2005

Y - 25 January 2005
N

Y- 28 August 2002

N

- 28 July 1995(sp)

z < z Z Z

N
Y -21 July 1997(p)

N

238 See note 196 above. Western Sahara is not included in the United Nations list of states and therefore it is
not included in Table 2 and the consideration ofthe number of states in the African grouping in this and

subsequent chapters..
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19.Ethiopia(L)
20.Gabon
21.Gambia

22. Ghana

23. Guinea

24. Guinea-Bissau
25.Kenya
26.Lesotho(L)
27.Liberia
28.Libya Arab Jamahiriya
29 .Madagascar
30.Malawi(L)
31.Mali(L)
32.Mauritania
33.Mauritius

34 Morocco
35.Mozambique
36.Namibia
37.Niger(L)
38.Nigeria
39.Rwanda(L)
40.Senegal
41.Seychelles
42 .Sierra Leone
43.Somalia

44 .South Africa
45.Sudan

46.Swaziland(L)

N

Y -11 March 1998
Y- 22 May 1984

Y- 7 June 1983

Y- 6 September 1985
Y- 25 August 1986
Y- 2 March 1989

N

N

N

Y- 22 August 2001

N

Y -16 July 1985

Y -17 July 1996

Y- 4 November 1994
N

Y -13 March 1997

Y -18 April 1983

N

Y -14 August 1986

N

Y- 25 October 1984
Y- 16 September 1991
Y -12 December 1994
Y- 24 July 1989

Y- 23 December 1997
Y- 23 January 1985

N

N

Y -11 March 1998(p)
N

N

Y- 28 July 1995(sp)
N

Y- 29 July 1994(ds)
N

N

N

Y -22 August 2001 (p)
N

N

Y -17 July 1996(p)
Y- 4 November 1994(p)
N

Y -13 March 1997(a)
Y- 28 July 1995(sp)
N

Y -28 July 1995(sp)
N

Y- 25 July 1995

Y -15 December 1994
Y- 12 December 1994(p)
N

Y- 23 December 1997
N

N
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47.Togo Y -16 April 1985 Y- 28 July 1995(sp)

48. Tunisia Y- 24 April 1985 Y- 24 May 2002
49.Uganda(L) Y -9 November 1990 Y-28 July 1995(sp)
50. United Republic of Y -30 September 1985 Y- 25 June 1998
Tanzania
51.Zambia(L) Y -7 March 1983 Y- 28 July 1995(sp)
52. Zimbabwe(L) Y- 24 February 1993 Y- 28 July 1995(sp)
53.Sao Tome & Principe Y- 3 November 1987 N
Key.
1. Y- Party to the treaty and the date the State became aparty
2. N- Notaparty;
3. L - Landlocked State;
4. p - States bound by having ratified, acceded or succeeded to the Convention under Article 4 paragraph 1 of

the Agreement;
sp - States bound by the Agreement under the simplifiedprocedure set out in Article 5 ofthe Agreement;
ds - definitive signature;
7. a - accession.
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Table 3
United Nations Regional Groupings - A Comparative Tabular Analysis ofParties to

LOSC 82 and the 1994 Agreement239

Regional grouping/total United Nations 1994 Agreement Relating

number of States in group Convention on Law ofthe to the Implementation of
Sea 1982 (number of Part XI (number of State
States Parties) Parties)

African - 53 States. 39 26

Asian - 54 States.240 41 36

Latin American and 27 19

Caribbean (LAC) - 33

States.

Western European and 22 22

others (WEOG) - 29

States. 4l

Eastern European (EE) -22 18 17

States.22

239 There is an unofficial United Nations General Assembly list dividing United Nations member States into
regional groupings for General Assembly election purposes. The author was unable to get access to this
unofficial list which is not available for distribution to the public. However, a break down ofthe United
Nations regional groups was obtained from the United States of America, Department of State 2003 Report
on Voting Practices in the United Nations (Report to Congress submitted on March 31, 2004 pursuant to
U.S. Public Law, 101-246),pp. 95-1 OOhttp://www.state.gov/documents/organization/31561 .pdf [Accessed
24 August 2004], The breakdown in table 3 above on regional groupings of course does not include the
European Community which is also a Party to both the LOSC 82 and the 1994 Agreement. See also
“Indicative List of States Members of the International Seabed Authority which would fulfil the criteria for
Membership in the Various Groups of States in the Council in Accordance with Paragraph 15 of Section 3
ofthe Annex to the Agreement Relating to the Implementation of Part XI ofthe United Nations Convention
on the Law ofthe Sea of 10 December 1982,” Prepared by the ISA Secretariat, ISBA/10/A/CRP.2 of 5
March 2004, p. 15 and International Seabed Authority Handbook 2004 (Jamaica, International Seabed
Authority, 2004), pp.8-9, breaking down into regional groupings the members ofthe ISA.

240 The International Seabed Authority Handbook 2004 includes the Cook Islands under the Asian Group.
Therefore the Cook Islands, an entity with a special status under international law, is also included in table
3 above under the Asian Group.

2] Israel was admitted as a member of WEOG in 2000 for a renewable period of4 years because the Arab
members in the Asian group, to which it normally should belong, blocked its membership. The Department
of State Report of course did not include the USA in the WEOG group but this was included in the total
number in Table 3 above.

22 The United States Department of State 2003 Report, op.cit. did not include Estonia but this was included
in the total number for Eastern European (EE) group.
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As at 1 February 2005, 148 entities had become parties to the LOSC, including 39

“ d.* In the case of the Agreement, as at the

African states, 243 six of which are landlocke
same date 121 entities have become parties, 245including 26 African states, five of which

are landlocked.?*®

It can only be speculated why certain African states have failed to become parties to these
treaties.?*’ For some, pressing domestic issues have perhaps engaged their focus and
therefore the ratification of these treaties is not a priority.”*® Also quite a number of
African states are going through economic crisis and a number are having difficulties
meeting their financial obligations to international organisations such as the United
Nations. It is probable that a number of them are yet to be parties to the treaties because it
would involve additional financial obligations to the institutions of the regime, which in
their view will not yield any immediate economic returns. With the indefinite
postponement of commercial exploitation of minerals in the Area, contrary to the
assumption during UNCLOS III of its imminence, the need to ratify the LOSC, a large
part of which has become customary law, acceptance of Part XI, as well as the
Agreement, has perhaps lost its economic and strategic relevance for these states. Also,

there is little in the LOSC for landlocked states, which comprise 8 of the 14 African non-

243 See note 196 above. Denmark , Latvia and Burkina Faso are the latest parties to the LOSC having
become parties on 16 November 2004, 23 December 2004 and 25 January 2005 respectively.

244 These States are Botswana, Burkina Faso, Mali, Uganda, Zambia and Zimbabwe.

%5 See note 196 above.

246 These States are Botswana, Burkina Faso, Uganda, Zambia and Zimbabwe.

7 Although Tunisia in its declaration when ratifying the LOSC declared that it would not be a party to any
Agreement which derogated from the principles of the common heritage, it actually became a party to the
1994 Agreement on 24 May 2002 though the latter watered down and in some regards derogated from the
common heritage principle as enunciated in Part XI. See
http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterXXI/treaty6.asp . [Accessed 7
March 2002].

2% For example, Rwanda is not yet a party to the LOSC and Agreement has recently been embroiled with
the genocide which led to the setting up of the ICTR. With some other African states that are non-parties
perhaps dealing with the critical problem of internal conflicts, poverty and under-development within their
borders has made the need to ratify the LOSC and Agreement less of a priority.
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parties. In addition, certain African states have, perhaps, failed to become parties to these

treaties simply because of bureaucratic inertia.

2.5. The Common Heritage of Mankind: Treaty Provisions or Part of Customary
International Law?

The deep seabed regime is founded upon the principle of the common heritage of
mankind. This section seeks to examine whether the common heritage of mankind
contained in Part XI, as modified by the 1994 Agreement, is merely a concept limited to
treaty provisions or whether it has crystallised into customary international law. This
section shall not dwell on the issue of whether such principle emerged as a rule of
customary international law prior to the LOSC and 1994 Agreement as a result of various
General Assembly Resolutions. Much has been written for and against whether this
principle crystallised into customary international law as a result of the various General
Assembly Resolutions.?*’ This writer would restrict this discourse to whether or not the
common heritage of mankind, as stated in the LOSC and 1994 Agreement, has
crystallised into customary international law since 1982.20 1t must, however, be pointed
out that those provisions of the LOSC and the 1994 Agreement setting up institutions
under the regime of the Area cannot become customary international law. The
establishment of institutions and membership by a state of such institutions can only be
through treaty-based obligations; therefore the analysis as to whether the common
heritage of mankind principle is part of customary international law would not include

the institutional framework of the regime of the treaties.?"

The relevance of the question raised by this section is pertinent as regards the legal effect

of Part XI of LOSC, as modified by the 1994 Agreement, vis-a-vis states that are not

* See for e.g. Brown, Sea -Bed Energy and Minerals: The International Legal Regime, op. cit. pp. 22-45
and compare with Rembe, Africa and the International Law of the Sea, op.cit. pp.46-57; Mahmoudi, The
Law of Deep Sea-Bed Mining, op. cit.pp.124-149 and Wolfrum, “The Principle of the Common Heritage of
Mankind,” op. cit.pp.333-337.

0 For a general reading on the generation of customary international law from treaty provisions, see
Villiger M.E, Customary International Law and Treaties,( Dordrecht/Boston/Lancaster, Martinus Nijhoff
Publishers, 1985), pp.183-205.

! Treves, T., “The U.N. Convention on the Law of the Sea as a non-universally accepted instrument:
Notes on the Convention and Customary law,” in Koers, & Oxman, (eds), The 1982 Convention on the Law
of the Sea, op.cit.p.685 at 685-686.
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parties to these treaties. Ordinarily by reason of res inter alios acta, non-parties to a treaty
are not bound by it.>** Therefore if the principle of the common heritage of mankind as
enunciated in Part XI, as modified by the 1994 Agreement, is merely a treaty provision
that has not crystallised into customary international law, non-state parties will not be
bound by the obligations therein, neither can they share in the distribution by the ISA of

the benefits of deep seabed activities.

As a result of the present lack of the requisite marine technology and finance, any access
by African states to the resources of the Area is totally dependent on other states having
the necessary technology and finance.” It is therefore in the interest of African states for
all states, including developed industrialised states, to be bound by the legal regime of the
seabed that emphasises a community-based, rather than an individual, approach to mining
the Area. Also it is in the interest of African states that this community-based approach,
as captured by the common heritage of mankind, is regarded as part of customary
international law binding on all states, including non-states parties. This is particularly
germane since the United States of America, with a tremendous marine technological
capability and the ability to embark on unilateral mining of the Area, is not yet a party to
LOSC and the Agreement.”>* Further, the provisions of LOSC allow a state party to
denounce the Convention upon written notification addressed to the Secretary-General.
This denunciation takes effect on the expiry of one year after the receipt of the instrument
of denunciation by the Secretary-General or at a later date if the instrument so
specifies.”>> Once the denunciation comes into effect, the provisions of the treaty cease to

bind the denouncing state, unless it can be shown that such provision was not merely

22 Art. 34 of the VCLT.

23 See generally Boczek, B.A., The Transfer of Marine Technology to Developing Nations in International
Law, (Occasional Paper No.32) ( Honolulu, Hawaii, Law of the Sea Institute, University of Hawaii, 1982),
pp.34-44; Lenoble,J., “Technological Aspects of the Operation of Transport Vessels and Mining Ships,” in
Koers, A.W., & Oxman, B.H (eds), op.cit., pp. 375-427 and Charney, J., “Technology and International
Negotiations,” (1982) 76 AJIL, pp.82-90.

25 The Senate of the United States of America is presently deliberating on whether to give its consent to
United States accession to the LOSC and the Agreement. See Duff, J., “A Note on the United States and the
Law of the Sea: Looking Back and Moving Forward,” (2004) 35(3) Ocean Development and International
Law, pp.195-219.

255 Art.317 (1) of LOSC.
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treaty-based but has become part of customary international law. As Article 317(3) of the
LOSC says:

“The denunciation shall not in any way affect the duty of any State Party to
fulfil any obligation embodied in this Convention to which it would be subject
under international law independently of this Convention”

The possibility of a unilateral action by states contrary to the LOSC and 1994 Agreement
and denunciation would appear not to be a figment of imagination, in view of
contemporary situations where there are examples of unilateral action by states and also
examples of states withdrawing from negotiated treaties or denouncing treaties to which
they are parties, in what can be regarded as a move towards unilateralism rather than

communalism.>>®

Further, the issue of whether the provisions of the deep seabed regime are treaty or part
of customary international law would also be relevant in determining whether African
non-states parties can enjoy the benefits of the activities on the ground that the regime is

part of customary international law.

The generation of customary international law from treaties is, of course, not new. It is
endorsed by Article 38 of the Vienna Convention on the Law of Treaties 1969 and also
has judicial backing, notably in the North Sea Continental Shelf Cases.”" In this case it
was pointed out that for a treaty provision to generate customary international law it must

satisfy the following conditions:**®

¢ It must have a fundamentally norm-creating character such as could be regarded as

forming the basis of a general rule of law;

2% See for e.g. the United States of America’s indication that it would not ratify the Kyoto Protocol on
Climate Change in favour of “a national energy policy”. See the Text of President George W. Bush’s letter
to Senators Hagel, Helms, Craig, and Roberts in this regard.
http://www.whitehouse.gov/news/releases/2001/03/20010314.htm] [Accessed on 27 September 2004].
Also the United States of America withdrawal from the ABM (Anti-Ballistic Missile) Treaty with the
former Soviet Union. See Kirgis L. F., “Proposed Missile Defenses and the ABM Treaty,” (2001) ASIL
Insights, http://www.asil.org/insights/insigh70.htm [Accessed on 27 September 2004].

37 1.C.J. Rep. 1969, p.3.

258 Ibid. at pp.41-44.
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e It must enjoy a very widespread and representative participation in the treaty,
including that of states whose interests are specially affected;

e It must enjoy extensive and general uniformity of State practice evidencing a general
recognition that a rule of law or legal obligation is involved®*’; and

e The passage of time, though on certain occasions it may be a short one.*®

The common heritage of mankind principle as contained in the LOSC and 1994
Agreement is a generalised norm imposing duties and conferring rights upon all states.?!
For example, it makes provisions imposing a duty upon all states to use the Area for only
peaceful pur'poses262 and to refrain from claiming or exercising sovereignty over the Area
or its resources.”® It also confers rights by declaring that the activities of the Area are for
mankind as a whole (represented by their states), irrespective of the geographical location
of states, with preferential treatment given to developing states.”®* The combined effect of
this, as well as the widespread participation in the LOSC and the 1994 Agreement by
states from every regional grouping, coastal and landlocked, including big maritime
states with the requisite marine technology, lends further credence to the fact that the
principle of the common heritage of mankind in relation to the Area, if not a principle of
customary international law by virtue of the various General Assembly Resolutions, has

now become such and is binding on all states, including non-parties.

According to Joyner:

“The prime determinant of how, when or whether that norm-creating process
will happen rests in the conduct of States. When sufficient State practice

% According to the ICJ in the Case Concerning Military and Paramilitary Activities in and Against
Nicaragua (Nicaragua/United States),(Merits) ICJ Rep. 1986, p.14 at 98; 76 ILR, p.349 at 432:

“In order to deduce the existence of customary rules, the Court deems it sufficient that the conduct of states
should, in general, be consistent with such rules, and that instances of state conduct inconsistent with a
given rule should generally have been treated as breaches of that rule, not as indications of the recognition
of a new rule.”

%% In the majority decision in the North Sea continental Shelf Cases, Supra at p.42, it was said that “the
passage of only a short period of time is not necessarily, or of itself a bar to the formation of a new rule of
customary international law.”

261 D’ Amato, A., “An Alternative to the Law of the Sea Convention,” (1983) 77(2) AJIL, p.281at 282-283
262 Art.141 of LOSC.

26 Art.137 of LOSC.

264 Art.140 of LOSC.
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indicates clear, widespread acceptance of the CHM [common heritage of
mankind], its legitimacy in international law will be fixed » 265
Also, Brown whilst arguing in his writing in 2001 against the norms of the LOSC on the
common heritage of mankind being part of customary international law, however,
acknowledged the possibility that such could be transformed into universal international

customary law through developing state practice. 266

In this writer’s opinion it would be safe, as a result of the present widespread acceptance
of the LOSC and 1994 Agreement, including virtually all developed states initially
opposed to the LOSC, to conclude that there is sufficient state practice at this stage to
transform the treaty provisions into universal customary international law binding on
both states parties and non-states parties. Even the United States of America, a major
maritime state that is yet to become a party to the treaties, appears to generally accept the
common heritage of mankind as a principle of international law. The United States Deep
Seabed Hard Minerals Resources Act 1980 alludes to a support of the common heritage
of mankind vis-a-vis the Area subject to it being legally defined under the terms of a

257 Whilst the term “common heritage of mankind”

comprehensive law of the Sea treaty.
is not specifically defined in the Convention, the combined effect of the provisions in the
LOSC and the Agreement explains the principal features of this principle in such a
manner as to make sufficiently clear the obligations imposed and the rights conferred
upon states. Moreover, even the United States of America is presently taking steps that

indicate that they may in the near future become party to the LOSC and Agreement.?*®

285 Joyner, “Legal Implications of the Concept of the Common Heritage of Mankind,” op. cit.p.199; See
also Wolfrum, op.cit.p.314; Van Dyke and Yuen, “Common Heritage v. Freedom of the High Seas which
governs the sea bed?,” op. cit.p.537 and generally D’ Amato, A., “An Alternative to the Law of the Sea
Convention,” (1983)77 AJIL, 281-285.

266 See Brown, Sea bed Mining, vol.2, op. cit. p. 59.

%87 Section 2(7) of the Deep Seabed Hard Minerals Resources Act 1980. 19 ILM 1003 (1980). Also see
Summary of Provisions of Draft Proposal by the United States for a United Nations Convention on the
International Sea Bed Area, of August 3, 1970 (1971) 65(1) AJIL.pp.179-186 and United States:
President’s Transmittal of the United Nations Convention on the Law of the Sea and the Agreement
relating to the Implementation of Part X1 to the U.S. Senate with Commentary [October 1994], 34 .L.M.
1393(1995), pp. 1393 at 1438, plus the United States’ signature of the 1994 Implementation Agreement.
268 See Duff, “A Note on the United States and the Law of the Sea: Looking Back and Moving Forward,”
op.cit.
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Another author, Jennifer Frakes, argues that as a result of the varying interpretations by
various states of the principle of the common heritage of mankind, it cannot be deemed to
be part of general customary international law.>® It is contended that this argument is not
convincing. To accept the variance of interpretation by states as a pre-condition to
determine whether the common heritage of mankind is part of customary international
law would have far-reaching and rather unsafe effects. The result would be that certain
clearly established principles of customary international law could be excluded. For
instance, with the principle of self-defence, an established principle of customary

270 there are varying interpretations by states as to the scope of such

international law,
principle, whether it is limited to a response to actual armed attack or whether it can be
extended to include a pre-emptive strike in self-defence. This variance in interpretation
does not make it any less a principle of customary international law; neither can it be a
pre-condition to exclude the principle of the common heritage as a rule of customary
international law. It is contended that variance of interpretation is not a precondition to
determining whether a rule has emerged as a rule of customary international law: rather
the issue centres on whether there is the requisite state practice and opinio juris.””' The

widespread ratification of the LOSC and Agreement, it is contended, evinces the

necessary state practice and opinio juris.

The common heritage of mankind provisions of LOSC and the 1994 Agreement, it is
argued, are binding on all states, both states parties and non-states parties. Therefore it is
suggested that no state can unilaterally embark on mining activities in the Area. Further,
it is contended that all states, inclusive of non-states parties, are entitled to receive the
benefits of activities in the Area.”’ It therefore follows that African non-states parties are

entitled to enjoy the benefits of seabed mining activities and are bound by the obligations

%% Frakes J., “The Common Heritage of Mankind Principle and the Deep Seabed, Outer Space and
Antarctica: Will Developed and Developing Nations reach a Compromise?”(2003) 21 Wisconsin
International Law Journal, pp.409 at 411.

270 See Nicaragua Case, Merits, Supra, para.176.

"' See North Sea Continental Shelf Cases; Supra, Nicaragua Case, Ibid.; and Thirlway, H., “The Sources
of International Law,” in Evans, M.D., (ed.),/nternational Law, (New York, United States, Oxford
University Press, 2003),pp.117 at 124-130.

272 See Art.140 of LOSC. For African states that are non-states parties see table 2 above.
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set out in Part XI and the 1994 Agreement (except such obligations related to the

institutional framework of the regime).

2.6. Conclusion.

The historical evolution of the deep seabed regime has indeed witnessed a great
contribution to the development of the international law of the sea by African states
working with other developing states. This evolution, as we have seen, reflects very
vividly another arena for the “battle” at the international sphere between the rich
technologically developed northern states and the generally poor less technologically
developed southern states. The clash, which initially emerged as mainly an economic one
when it was thought that seabed mining was imminent, spiralled into a political one with
the two sides jousting for control of the regime and the institutions therein. The
happenings in the seabed regime is only an aspect of a multifaceted conflict on different
issues of international law, still ongoing and rehashed in various international fora such
as the United Nations, World Trade Organisation (WTO), and the Commonwealth
Organisation, between developing states, including African states, and developed states.
On the part of the African states, working together with other developing states, it is a
fight for global equity in an international community made up of rules and regulations

leaning in favour of the more developed economies.

The 1994 Agreement has made certain fundamental changes to the regime vis-a-vis
African states, as will be analysed in more detail in chapters 3 and 4. However, though
the common heritage of mankind has been substantially watered down by the 1994
Agreement, the retention of the common heritage of mankind of the Area and its
resources, with an emphasis on a community-based approach to the regime, is a
significant achievement for African states, to whom communal ownership of property is a

familiar concept under native law and custom.
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CHAPTER THREE

THE REGIME OF THE AREA AND AFRICAN STATES.

This chapter seeks to examine the regime of the Area under Part XI, as modified by
the 1994 Agreement, with the aim of pointing out its effect on African states. The
aspect dealing with the institutions of the regime shall be examined in chapter four,
whilst the system of mining would be dealt with in chapter five. This chapter starts
off by examining the provisions of Part XI that have not been changed by the
Agreement. Thereafter the chapter proceeds to examine specific aspects of the
Agreement that have modified Part XI. There will be an attempt to contrast these
provisions of the Agreement with the original provision of Part XI with a view to
pointing out the effects on African states. Finally, the chapter seeks to suggest why
African states were prepared to go along with the 1994 Agreement, considering their
original and unequivocal position on the issues changed by the Agreement during the
UNCLOS III.

3.1. Unchanged Provisions of Part XI

Despite the monumental changes introduced by the 1994 Agreement, which shall be
discussed in section 3.2 of this chapter, there are certain parts of the regime under Part
XI which remain intact. However, it must be pointed out that in relation to certain
aspects of the regime, such as the legal status of the Area (section 3.1.1.) and the
special regard for developing countries clause (section 3.1.2.), although formally there
is no change, the practical effect of certain changes introduced by the 1994
Agreement (for example, the downgrading of the role of the Enterprise and the
alteration of certain other institutional features of the regime, changes relating to the
transfer of technology and financial provisions) is to significantly reduce the impact

some of the unchanged provisions on African states and other developing states.

3.1.1. The Legal Status of the Area and Its Resources.
The declaration of the Area and its resources as the common heritage of mankind, and
therefore not subject to the sovereignty of, or unilateral appropriation or exploitation

by, any state, remains the focal point of the regime, though certain changes introduced
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by the Agreement have the effect of watering down the whole principle of the

common heritage of mankind.'

Despite this, the significance of the retention of the principle of the common heritage
of mankind can perhaps be better appreciated in the light of the initial position of
developed states in favour of res communis, in contrast with that of developing states,
including African states, insisting on the Area and its resources as being the common
heritage of mankind.> Whilst the principle of the common heritage of mankind has
been criticised in certain quarters as not being a totally precise legal concept,” and has
indeed lost its original “lustre and soul” as a result of the 1994 Agreement, it
certainly marked a shift by the developed states from their original position that
mining in the Area was one of the freedoms of the high seas.® The Netherlands, in a
paper presented at the informal consultations of the United Nations Secretary-
General, which led to the 1994 Agreement, captured the importance of the common

heritage of mankind to the deep seabed regime when it said: 5

" See Arts. 136 and 137 of LOSC and preamble 2 of the 1994 Agreement. However, see section 3.2 and
chapter 4. Also see Anand, R.P., “Common Heritage of Mankind: Mutilation of an Ideal” (1997) 37 (1)
Indian Journal of International Law, p.1 at p.17 where the author said, “Although the area of the deep
seabed beyond the limits of national jurisdiction is still called and declared as the common heritage of
mankind, the term has lost its original meaning and substance when it symbolised the interests, needs,
hopes and aspirations of a large number of poor peoples. The principle has lost its lustre and soul.”
Further, see the Asian African Legal Consultative Committee (AALCC) [now Asian African Legal
Consultative Organisation (AALCO)] Secretariat Document, “Law of the Sea”,
AALCC/XLI/ABUJA/2002/S.2, para.79, p.11.

2 See Section 2.1.4.3 of Chapter 2.

? See Brown, E.D., Sea-bed Energy and Minerals: The International Legal Regime, Vol.2 (The
Hague/Boston/London, Martinus Nijhoff Publishers, 2001), pp.72-73; Pinto, M.C.W., “Common
Heritage of Mankind: From Metaphor to Myth, And the Consequences of Constructive Ambiguity” in
Makarczyk, J., (ed.), Theory of International Law at the Threshold of the 21* Century (Essays in
Honour of Krzysztof Skubiszewski) (The Hague/London/Boston, Kluwer Law International, 1996),
pp-249-268 and Gorove, S., “The Concept of Common Heritage of Mankind: A Political, Moral or
Legal Innovation?”(1972) 9 San Diego Law Review, pp.390-403.

* See Mahmoudi, S., The Law of Deep Sea-Bed Mining: A Study of the Progressive Development of
International Law Concerning the Management of the Polymetallic Nodules of the Deep Sea-
Bed,(Stockholm, Sweden, Almqvist & Wiksell International,1987), pp.164-168.

* The Non-paper on the Enterprise prepared by the Netherlands delegation for Informal Consultations,
New York, 6-7 August 1992. NILOS, International Organisations and the Law of the Sea:
Documentary Yearbook Vol.8 (1992) (London/Dordrecht/Boston, Graham & Trotman/Martinus
Nijhoff, 1994), p.241. See also the statement of the Secretary-General of the Asian-African Legal
Consultative Committee, H.E. Mr Frank X. Njenga at the summer meeting of the Eighth session of the
Prepcom held at New York in August,1990, NILOS, International Organisations & the Law of the
Sea: Documentary Yearbook, Vol.6 (1990) ( London/Dordrecht/Boston, Graham & Trotman/Martinus
Nijhoff,1992), p.513
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“The concept of common heritage is central to the current provisions of
Part XI. Any generally acceptable and simplified deep seabed regime
produced by these informal consultations must equally include the
acceptance of the common heritage principle, i.e., the regime must strike
a balance between a deep seabed regime based on sound commercial
principles and the interests of the international community.”

The final outcome of the informal consultations was to produce a situation where the
developed industrialised states, though accepting that the Area and its resources are

the common heritage of mankind, have through the 1994 Agreement modified its

contents and effectively altered the original meaning of the principle.®

3.1.2. Special Regard for Developing Countries Clause.
Part XI in certain places requires that special regard be given to developing states,
which include African states, by providing that:

“Activities in the Area shall, as specifically provided for in this Part, be
carried out for the benefit of mankind as a whole, irrespective of the
geographical location of states, whether coastal or land-locked, and
taking into particular consideration the interests and needs of developing
States and of peoples who have not attained full independence or other
self-governing status recognised by the United Nations in accordance
with General Assembly resolution 1514(XV) and other relevant General
Assembly resolutions.””

“The effective participation of developing States in activities in the Area
shall be promoted as specifically provided for in this Part, having due
regard to their special interests and needs, and in particular to the special
need of the landlocked and geographically disadvantaged among them to
overcome obstacles arising from their disadvantaged location, including
remoteness from the Area and difficulty of access to and from it.” B

The activities of the Area are to be carried out for the benefit of all mankind but in
distributing any benefit derived from such activities, special regard is to be given to
developing states, over and above the developed states. Also the Convention requires

that the effective participation of developing states in activities in the Area shall be

® Preamble 2, G.A. Res. 48/263 of 17 August 1994 and Preamble to the Regulations on Prospecting and
Exploration for Polymetallic Nodules in the Area ISBA/6/A/18 of 4 October 2000. See Resolution
issued by the Asian African Legal Consultative Organisation at its fortieth session, RES/40/2 of 24
June 2001, which states in para. 1 as follows: “Reaffirms that in accordance with Part XI of the
Convention and the preambular paragraphs of the Agreement relating to the Implementation of Part XI
and Regulations, the Area is the common heritage of mankind and should be used for the benefit of the
mankind as a whole.”

” Arts. 140 (1). See also Arts. 160(f) (i) of LOSC.

® Art.148 of LOSC.
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promoted. These concessions to the less economically endowed developing states
were not modified by the 1994 Agreement. This legal discrimination in favour of
developing states is an aspect of international development law and it recognises the

reality of inequality amongst the states in the international polity. ?

However, this ‘“positive discrimination”" loses its significance if the developing
states do not have the wherewithal, especially in terms of technology, expertise and
finance, to take advantage of this. Therefore while the “reasonable regard for
developing states” clause is not formally altered by the Agreement, the effect of the
provisions of the Agreement withdrawing the advantage given by the LOSC to
developing states as regard the mandatory transfer of the requisite technology and the
downgradir;g of the role of the Enterprise appears to diminish the impact of this clause

on African states and other developing states.''

3.1.3. The Use of the Area for Peaceful Purposes Only.

Part XI states that the Area shall be open to use exclusively for peaceful purposes by
all states.'? One of the fears of the developing states, including African states, was
that the developed states with their destructive military arsenal, including nuclear
weapons, would use the Area as a testing field. This fear was expressed by the
Nigerian delegation at the 22" session of the General Assembly when it said:

“As a developing country Nigeria’s renewed fear is of the incalculable
dangers for mankind as a whole if the seabed and the ocean floor beyond
present national jurisdiction were progressively and competitively
appropriated, exploited and even used for milital;;y purposes by those

’

countries which possess the necessary technology”.

® See Para. 3(c) of the Memorandum attached to the Maltese Note Verbale dated 17 August
1967(A/6695, 18 August, 1967). See also Bulajic, M., “Commercial Relations” in Bedjaoui, M., (ed.),
International Law: Achievements and Prospects, (Paris/Dordrecht/Boston/London, UNESCO/Martinus
Nijhoff Publishers, 1991), pp. 633 at 641. In the Report of the President to the UNCLOS III, it was said
that, “The principle of non-discrimination means in law, treating equals equally and giving differential
treatment to those who are not equals.” Doc.A/CONF.62/L.141 and Add.1 of 29 April 1982, UNCLOS
II1, Official Record Vol. XVI, p.247 Para.9.

' Bulajic, ibid.

! See Sections 2 and 5 of the Annex to the 1994 Agreement and section 3.2 below.

12 Art.141. See Treves, T., “Military Installations, Structures, and Devices on the Seabed,” (1980) 74(4)
AJIL.pp.808 at 851-857.

"> See DOALOS, The Law of the Sea, Concept of the Common Heritage of Mankind, Legislative
History of Articles 133 to 150 and 311(6) of the United Nations Convention on the Law of the Sea,
(New York, United Nations Publications, 1996), p.14. Also see Para.6 of the Resolution of the Council
of Ministers of the O.A.U on the international zone extending beyond national jurisdiction,
Doc.A/CONF.62/50 of 14 September 1976, stating that “The international zone, a common heritage of
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This fear was heightened by the cold war between the United States of America and
the then USSR, and the growing acquisition of nuclear and other sophisticated
armaments, especially by the developed states. Prior to the UNCLOS III, an attempt
to allay this fear led to the 1971 Treaty on the Prohibition of the Emplacement of
Nuclear Weapons and other Weapons of Mass Destruction on the Sea-Bed and the
Ocean Floor and in the Subsoil thereof, which was adopted by an overwhelming vote
of 104 in favour, 2 against and 2 abstentions.'* The treaty entered into force on 18
May 1972 and presently has 93 state parties, 22 of which are African states.'” The
treaty, which is still in force, requires states parties to undertake not to emplant or
emplace on the seabed and the ocean floor and in the subsoil thereof beyond 12 miles
from the l;aselines any nuclear weapons or any other type of weapons of mass
destruction, as well as structures, launching installations or any other facilities
specifically designed for storing, testing or using such weapons.'¢ However, the treaty
makes provision for any state party to withdraw from the treaty based on the rather
vague ground that it had decided “that extraordinary events related to the subject
matter of this Treaty have jeopardised the supreme interests of its country”.!” It is
merely required to give three months notice of such withdrawal to all the other states
parties and the United Nations Security Council. Such notice is to include a statement
of the extraordinary events, which it considers to have jeopardised its supreme

interests.'®

Although the peaceful use provision of Part XI is basically similar to Article 88 of the

LOSC dealing with the high seas, it is not superfluous since its inclusion in Part XI

mankind, should be used exclusively for peaceful purposes. Any utilisation of this zone for military
purposes is strictly prohibited.” UNCLOS III, Official Records Vol. VI, p.121.

' See 10 ILM. 145(1971). 31 African states voted in favour of the treaty. No African state voted
against it. On key legal issues affecting various programmes for eliminating nuclear weapons, see
Crawford, J. and Sands, P., “Legal Aspects of a Nuclear Weapons Convention” in Yusuf A. A.,(ed.),
African Yearbook of International Law, vol. 6, 1998,(The Hague/London/Boston, Kluwer Law
International, 1999), pp.153-179.

' The United States of America, the United Kingdom of Great Britain and Northern Ireland and the
then USSR (now the Russian Federation) are designated as the depositary Governments. See Article X
(2) of the Treaty. For the list of states parties, see United States Department of State,
http:/www.state.gov/t/ac/trt/5187.htm [Accessed on 29 September 2004]. African states parties are
Algeria, Benin, Botswana, Cape Verde, Central African Republic, Congo, Cote d’Ivoire, Ethiopia,
Ghana, Guinea-Bissau, Lesotho, Mauritius, Morocco, Niger, Rwanda, Sao Tome and Principe,
Seychelles, South Africa, Swaziland, Togo, Tunisia and Zambia.

' See Arts. I and I

' See Art. VIII
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emphasises that peaceful use is not just confined to the waters of the high seas but
extends to the seabed, ocean floor and subsoil thereof. According to the representative
of Madagascar at UNCLOS III, Mr. Rabetafika,

“... new concepts such as ‘the common heritage of mankind’ and the
‘exclusive economic zone’ gave a new dimension and importance to the
Conference’s task of drafting a comprehensive, global Convention
covering, inter alia, political issues relating to the peaceful use of ocean
space and the creation of zones of peace and security.” 19

The LOSC, while emphasising that both the high seas and the Area are to be utilised
for “peaceful uses,” does not define the ambit of this phrase. Various states therefore
interpret it to suit their national interests. Some, including African states, have
interpreted .it to mean all military activities are prohibited. Others, especially the
developed states that are nuclear powers, have interpreted it as prohibiting only
military activities for an aggressive purpose, whilst other nuclear states take the view
that it only prohibits military activities that are inconsistent with the United Nations
Charter and other obligations under international law. 20 This highly political issue
that the Area should be used for peaceful purposes was not altered by the 1994
Agreement, nor did the Agreement in any way clarify the exact scope of the “peaceful

uses” of the Area.

3.1.4. Freedom of Marine Research in the Area.

The regime gives all states and competent international organisations the right to
conduct marine scientific research in the Area. This scientific research is to be carried
out exclusively for peaceful purposes and for the benefit of mankind as a whole.?!
This is in line with the requirement that the Area should be used only for peaceful
purposes, but again it raises the issue of the interpretation of the phrase “peacefiil
purposes.” This raises the issue: does this exclude scientific research with a military

objective? Arguably, since the research in the Area is to be carried out exclusively for

'8 Ibid. To the knowledge of this writer, so far, none of the states parties have invoked this provision.

' See UNCLOS 111, Official Records Vol. V.p.57.

2 See Nordquist M., (ed.), UNCLOS 1982- A Commentary, Vol. III (Dordrecht, Martinus Nijhoff
Publishers, 1995), pp.90-91.

2! Arts. 143 and 256 of LOSC. See generally Part XIII. See also Brown, Sea-bed Energy and Minerals,
op.cit.pp.79-81; Friedheim, Negotiating the New Ocean Regime, op.cit.pp.203-209 and Soons A.H.A.,
Marine Scientific Research and the Law of the Sea, (Deventer /Antwerp/Boston/London/Frankfurt,
Kluwer and Taxation Publishers, 1982), pp.219-229.
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peaceful purposes, by implication this should exclude research with a military

objective.

States parties are required to promote international co-operation in marine scientific
research in the Area through participation in international programmes and
encouraging co-operation in research by personnel of different states and the ISA*
The objective of such programmes, to be developed through the ISA or other relevant
international organisations, is principally directed towards helping developing states
and technologically less developed states to strengthen their research capabilities; to
train their personnel in the techniques and applications of research, as well as to foster
the employment of their qualified personnel in research in the Area.® 1t also is to
train personnel of the ISA on the techniques and applications of research, which
would enable the Authority to carry out marine scientific research concerning the
Area and its resources either directly or through contracts entered into for that
purpose.?* The results of such scientific research and analysis are to be effectively
disseminated through the ISA or other international channels. In the latter case the
ISA is to co-ordinate such dissemination.?’> The effect of these provisions on scientific
research is to encourage the transfer of technical and scientific information to

developing states, including Africa states.

The 1974 Declaration of the Organisation of African Unity on the Issues of the Law
of the Sea, 2® had wholeheartedly advocated for international co-operation in marine
scientific research in the areas beyond national jurisdiction. In Article 14 of the

Declaration it was said:

*2 Art.143 (3) (a) of LOSC.

2 Art.143 (3) (b) of LOSC.

2* Art.143 (2) and (3) (ii) of LOSC.

% Art.143 (2) and (3) (c) of LOSC. In promoting and encouraging marine scientific research the ISA
has organised several expert workshops, seminars and meetings. See Para.123 of the Report of the
Secretary-General of the International Seabed Authority under article 166, paragraph 4, of the United
Nations Convention on the Law of the Sea, ISBA/10/A/3 of 31 March 2004. Also see the ISA Data
Repository providing technical information on the resources of the Area obtained from marine
scientific research activities.http://www.isa.org.jm/en/default.htm [Accessed on 15 October 2004].

%6 See Document A/CONF.62/33 of 19 July 1974, UNCLOS III, Official Records Vol. III, pp.63-65.
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“States agree to promote international co-operation in marine scientific
research in areas beyond limits of national jurisdiction. Such scientific
research shall be carried out in accordance with rules and procedures
laid down by the international machinery. »27

Presently, the ISA is actively engaged in promoting collaboration in research on the
environmental implications of mining activities in the Area. There is, however, no
indication of the involvement of African states or their research institutions in such
research activities neither is there any indication of any plan to specifically encourage
the participation of African scientists and researchers in such research efforts.”®
Recently Kenya, on behalf of African states, appealed to the ISA to conduct some of
its training seminars and technical workshops in Africa as a way of exposing African

scientists and researchers to issues related to the deep seabed.”’

The provisions on marine scientific research within the Area were not affected by the
1994 Agreement, rather they are endorsed by clear implication through the provisions
of the Agreement requiring states parties, as a general rule, to promote international
technical and scientific co-operation with regard to activities in the Area.*® However,
as will be seen in the next part of this chapter, the provisions of Part XI relating to the
transfer of the actual marine technology, which would have enabled the developing
states, including African states, to effectively participate in deep seabed mining
activities, were affected, to the detriment of developing states, by the 1994
Agreement. The Tunisian representative at the tenth session of the Assembly
emphasised the importance of making every effort to preserve the balance established
under the LOSC by providing for the transfer of the requisite deep seabed mining
technology to developing states.”'

3.1.5 Protection of the Marine Environment.
The protection of the environment has become a major issue because of its intrinsic
link with human life and existence. The International Court of Justice rightly pointed

out that “the environment is not an abstraction but represents the living space, the

*” In this same article the OAU also supported the right to carry out marine scientific research within
national jurisdiction as long as it was done with the consent of the coastal state concerned.

2% See Paras 127-136 of ISBA/10/A/3 of 31 March 2004.

%% See International Seabed Authority (ISA) Press Release, SB/10/16 of 2 June 2004.

%% Section 5, para. 1 (c) of the Annex of the Implementation Agreement.

> See ISA Press Release, SB/10/16 of 2 June 2004.
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quality of life and the very health of human beings, including generations unborn.”?

The protection of the environment has therefore become a major concern to virtually
all states, though there may be some variance in the way and manner they advocate
such protection. It is therefore not surprising that the Convention in Part XI includes
provisions on the protection of the marine environment from harmful effects which
may arise as a result of activities in the Area.”> The ISA is required to do this by
adopting appropriate rules, regulations and procedures to, inter alia, prevent, reduce or
control pollution and other hazards to the marine environment, including the
coastline, and interference with the biodiversity of the marine environment through
mining activities in the Area, as well as to protect and conserve the natural resources
of the Area.>® States’ participation at the domestic level is also required through the
adoption of municipal laws and regulations to prevent, reduce and control pollution of
the marine environment from activities in the Area undertaken by vessels,
installations, structures and other devices flying their flag, or of their registry or
operating under their authority.”> The common interest of both developed and
developing states, including African states, in protecting the marine environment,
including that of the Area, was summed up by the then Secretary-General of the
AALCC (now AALCO), H.E. Mr. Frank X. Njenga (Kenya), when he said: “.... such
issues as the environment are a delicate balance which if upset could spell disaster of

no mean dimension for the future of mankind.” *°® In the OAU Declaration African

*? Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Rep. 1996,p. 226 at 241-
242, para.26.

33 Brown, SeaBed Energy and Minerals vol.2, op.cit.pp.84-85.

% Art.145, Part XII- specifically in relation to the Area Art.209- and Art. 17(1) (b) (xii) of Annex I1I of
LOSC.

35 Art.209 (2) of LOSC. See Art. 58 of the Treaty Establishing the African Economic Community
(AEQC), adopted on 3 June 1991 and came into force on 12 May 1994, which enjoins member states to
adopt national, regional and continental policies, strategies and programmes to deal with environmental
pollution. http://www.africa-union.org/home/Welcome.htm [Accessed 18 October 2004]. Also see the
New Partnership for Africa’s Development (NEPAD), Action Plan for the Environment Initiative,
http://www.nepad.org/reports/ACTION/1.pdf [Accessed 27 January 2005]. This Action Plan has a
section on conservation and sustainable use of marine, coastal and freshwater resources, though the
focus is limited to areas within national jurisdiction of African states.

38 NILOS, International Organisations and the Law of the Sea: Documentary Yearbook, vol. 6
(London/Dordrecht, Graham& Trotman/Martinus Nijhoff, 1990). p. 512. At its 41* session the Asian
African Consultative Committee pointed out that the implementation of the plans of work of pioneer
investors for prospecting and exploration should follow a precautionary approach towards preservation
and protection of the marine environment in the Area. See the Asian African Legal Consultative
Committee (AALCC) [now Asian African Legal Consultative Organisation (AALCO)] Secretariat
Document, “Law of the Sea,” AALCC/XLI/ABUJA/2002/S.2, Para. 81.
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states recognised that every state “has an obligation in the prevention and control of

: . . 37
pollution of the marine environment.”

The provisions of the LOSC on the protection of the marine environment in the Area
were not modified by the 1994 Agreement. Although environmental consideration
was one of the issues initially identified as an area of difficulty during the
consultations leading to the 1994 Agreement, it was subsequently agreed that it was
not a controversial issue.’® Rather, the Agreement emphasises the importance of
taking appropriate steps to protect the environment from activities in the Area, by
requiring an application for approval of a plan of work to be accompanied by an
assessment of the potential environmental impacts of the proposed activities and by a
description of a programme for oceanographic and baseline environmental studies in
accordance with the rules of the ISA.* The Legal and Technical Commission
Recommendations*® and the Regulations on Prospecting and Exploration for
Polymetallic Nodules in the Area (the Mining Code) have gone further to make
provisions on the protection of the environment from activities in the Area.*' A large
part of the work of the ISA is currently directed towards ascertaining the
environmental implications of mining in the Area, especially the need to apply the

precautionary principle.*?

37 Art.15 of the OAU Declaration on the Issues of the Law of the Sea, UNCLOS 111, Official Records,
Vol. III, pp.63-65. See also Arts.16 and 17 of the Declaration. See Kenya’s Draft Articles for the
preservation and the protection of the marine environment for inclusion in the Convention on the Law
of the Sea. (Especially Art.3), A/CONF.62/C.3/L.2 of 23 July 1974.

*® See “Information Note concerning the Secretary-General’s informal consultation on outstanding
issues relating to the deep seabed mining provisions of the UN Convention on the Law of the Sea, New
York, 25 March 1991” and “Summary of Informal Consultations Conducted by the Secretary-General
on the Law of the Sea during 1990 and 1991, 31 January 1992” in Secretary-General’s Informal
Consultations on Outstanding Issues Relating to the Deep Seabed Mining Provisions of the United
Nations Convention on the Law of the Sea: Collected Documents,(Jamaica, International Seabed
Authority,2002), pp.13 and 77 respectively.

%% Section 1, Para.7 of the Annex to the Agreement. See Brown, E.D., “The 1994 Agreement on the
Implementation of Part XI of the UN Convention on the Law of the Sea: Breakthrough to
Universality?”(1995) 19(1) Marine Policy, p.5 at 16.

“® See Recommendations of the Legal and Technical Commission for Guidance of Contractors for the
Assessment of the Possible Environmental Impacts Arising from Exploration for Polymetallic Nodules
in the Area. ISBA/7/LTC/1/Rev.1.

* See Regs. 1(3) (c) and (f), 7, 21(4) (b) and Part V of the Regulations on Prospecting and Exploration
for Polymetallic Nodules in the Area (hereinafter called the Mining Code). ISBA/6/A/18

> Reg.31 (2) of the Mining Code. See generally Lodge, M.W., “Environmental Regulation of Deep
Seabed Mining,” in Kirchner, A. (ed.), International Marine Environmental Law: Institutions,
Implementation and Innovations (The Hague/New York, Kluwer Law International, 2003), pp.49-59.
See also the comments of the South African representative, Mr. Hoffmann, to the 64™ plenary meeting
of the fifty-eighth session of the General Assembly where he said that South Africa welcomes, “...the
steps the Authority has taken to develop a better understanding of the biodiversity of the seabed and
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The whole mining process in the Area is expected to have a tremendous impact not
only on the marine environment and biodiversity of the Area, but also, as a result of
the nature of environmental pollution which is difficult to localise, it may spread to
the marine environment within national jurisdiction.”® It is therefore in the common
interest of states, including African states, to ensure that effective measures are taken
by contractors in the Area to guard against damage to the marine environment. For
example, African states bordering the Indian Ocean, where India as a pioneer investor
has been allocated a pioneer site, are susceptible to the effects of possible
environmental pollution emanating from seabed mining activities taking place in
pioneer mine sites located therein. The Convention for the Protection, Management
and Development of the Marine and Coastal Environment of the Eastern African
Region (Nairobi Convention) provides that “The contracting parties shall take all
appropriate measures to prevent, reduce and combat pollution of the Convention area
resulting directly or indirectly from exploration and exploitation of the sea-bed and
its subsoil.”** Whilst this provision is more focused on the seabed and subsoil within
the Convention area, arguably, it could be said, from the way and manner it is
couched, that it is wide enough to permit the states parties to take appropriate
measures to prevent, reduce and combat any pollution of the Convention area

resulting from deep seabed mining activities.*

deep ocean so as to be able to take effective measures aimed at protecting the marine environment
against harmful effects from activities relating to prospecting and exploration of mineral resources in
the Area.” General Assembly, fifty-eighth session, Official Records, A/58/P.V.64 of 24 November
2003.

* Reg.33 (2) of the Mining Code provides that “Any coastal state which has grounds for believing that
any activity in the Area by a contractor is likely to cause serious harm to the marine environment under
its jurisdiction or sovereignty may notify the Secretary-General in writing of the grounds upon which
such belief is based.” Also see Art.209 of LOSC

4 Art.8. (The Nairobi Convention came into force on 30 May 1996). Compare with Art.8 of the
Convention for Co-operation in the Protection and Development of the Marine and Coastal
Environment of the West and Central African Region (The Abidjan Convention that entered into force
on 5 August 1984) that states, “The contracting parties shall take all appropriate measures to prevent,
reduce, combat and control pollution resulting from or in connection with activities relating to the
exploration and exploitation of the sea-bed and its subsoil subject to their jurisdiction and from
artificial islands, installations and structures under their jurisdiction.” For Nairobi and Abidjan Treaties,
see hitp://www.unep.org/themes/marine/#seasregions[ Accessed on 18 October 2004].

> Art.2 (a) defines the Convention area as comprising “the marine and coastal environment of that part
of the Indian Ocean situated within the Eastern African Region and falling within the jurisdiction of the
contracting parties to this Convention.”
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3.1.6. Protection of Human Life.

Under Part XI necessary measures are expected to be taken to ensure the effective
protection of human life with respect to activities in the Area. The ISA is required in
this regard to adopt appropriate rules, regulations and procedures. The provisions of
the LOSC are not meant to be exhaustive, but merely to supplement the existing
international law as embodied in relevant treaties.*® An example of such a treaty is the
International Convention for the Safety of Life at Sea (SOLAS) 1974,* as amended
by various protocols.”® In view of the importance attached to the right to life, this

provision was, not surprisingly, in any way modified by the Agreement.

3.1.7. The “Reasonable Regard” Provision.

Part XI, while providing for seabed mining activities in the Area, recognises that
reasonable regard should be given to other activities.* Mining activities in the Area
are required to be done with reasonable regard to the rights of other states to enjoy the
freedom of the high seas, including freedom of navigation, freedom of over flight,
freedom to lay submarine cables and pipelines, freedom to construct artificial islands
and other installations, freedom of fishing and freedom of scientific research.® The
LOSC, under chapter VII dealing with the high seas makes it clear that the freedoms
of the high seas should be exercised with due regard for the rights under Part XI with
respect to activities in the Area.’’ In the same vein activities under Part XI are
required to be “carried out with reasonable regard for other activities in the marine
environment.” >* For instance, installations used for carrying out activities in the Area
should be erected in accordance with regulations laid down by the ISA, and with a
permanent warning and appropriate markings of their presence to other users.>® Also,

they may not be established where they would interfere with the use of recognised

¢ Art.146 of LOSC. See Brown, SeaBed Energy and Minerals, Vol. 2, op.cit.pp.85-86.

7 Adopted on 1 November 1974 and entered into force on 25 May 1980. This Convention has so far
being ratified by 153 states, including African states. However certain African states, mainly
landlocked states, have not become parties to this Convention, namely, Botswana, Burkina Faso,
Burundi, Central African Republic, Chad, Guinea Bissau, Lesotho, Mali, Niger, Rwanda, Swaziland
Somalia, Uganda, Zambia and Zimbabwe. See
http://www.imo.org/Conventions/mainframe.asp?topic_id=248 [Accessed on 18 October 2004].

* SOLAS Protocols of 1978 and 1988.

* Brown, Sea-Bed Energy and Minerals, Vol.2, op.cit.pp.86-88.

%0 Art.147 of LOSC.

°' Art.87 (2) and Art.147 (3) of LOSC.

52 Art.147 (1) of LOSC.

3 Art.147 (1) (a) of LOSC.

]
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sea-lanes essential to international navigation or areas of intense fishing activities.>* In
addition, activities with respect to deposits in the Area that overlap into the limits of
national jurisdiction of coastal states are to be conducted with due regard to the rights
and legitimate interests of any such state across whose jurisdiction such deposits lie.
This involves consultations with, including prior notification to, the state concerned.
In cases where such activities in the Area may result in the exploitation of resources
lying within national jurisdiction, the prior consent of the state concerned must be
obtained. > The reasonable regard provision is also not modified by the 1994

Agreement.

3.1.8. Archaeological and Historical Objects in the Area.

All archaeological and historical objects found in the Area are to be preserved or
disposed of for the benefit of mankind as a whole, having particular regard to the
preferential rights of the state or country of origin, or the state of cultural origin, or the
state of archaeological or historical origin of such objects.’® A prospector or
contractor is required to immediately notify the Secretary-General of the ISA in
writing of any object of an archaeological or historical nature and its location.
Thereafter the Secretary-General is to transmit such information to the Director-
General of the United Nations Educational, Scientific and Cultural Organisation
(UNESCO).”” Neither the LOSC nor the Mining Code defines what “archaeological
and historical” objects are. However, the UNESCO Convention on the Protection of

the Underwater Cultural Heritagef8 which at the draft stage played a part in the

54 Art.147 (1) (b) of LOSC.

> Art.142 of LOSC.,

°6 Arts.149 and 303 of LOSC.

57 Regs.8 and 34 of the Mining Code. See also Art. 11(2) of the UNESCO Convention on the
Protection of the Underwater Cultural Heritage 2001 which requires states parties to notify both the
Director-General of UNESCO and the Secretary-General of the ISA of such discoveries.

*% This Convention is not yet in force since only three states -Bulgaria, Panama and Nigeria - have
ratified it. Art.27 of the Convention says it shall enter into force three months after the date of the
deposit of the twentieth instrument of consent. For Convention see 41 ILM 40(2002). Also available at
http://www.unesco.org/culture/laws/underwater/html_eng/convention.shtml. Nigeria ratified the
Convention recently, on 4 February 2005. See Nigeria First, Official Website of the Office of Public
Communications, State House Abuja http://www.nigeriafirst.org/printer_3484 shtml [Accessed on 24
February 2005], where the Federal Executive Council (FEC) of the Federal Republic of Nigeria is
reported to have ratified the UNESCO Convention on the Protection of Underwater Cultural Heritage..
For further reading on the UNESCO Convention, see Carducci G., “New Developments in the Law of
the Sea: The UNESCO Convention on the Protection of Underwater Cultural Heritage”(2002) 96(2)
AJIL,pp.419-434; Murphy, S., “U.S. Concerns Regarding UNESCO Convention on Underwater
Heritage”(2002)96(2) AJIL,pp.468-470 and Forrest, C., “A New International Regime for the
Protection of Underwater Cultural Heritage” (2002) 51(3) 1.C.L.Q.,pp.511-554.
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inclusion of the provision on archaeological and historical objects in the Mining

Code,” defines “underwater cultural heritage,” as “all traces of human existence

having a cultural, historical or archaeological character which have been partially or
totally under water periodically or continually for at least 100 years.”® 1t includes
sites, structures, buildings, artefacts and human remains, as well as vessels, aircraft,
other vehicles or any part thereof, their cargo or other contents and other objects of
prehistoric character. It, however, does not include pipelines and cables placed on the
seabed that are still in use. The UNESCO Convention also deals with protection of the
underwater cultural heritage in the Area.’' The Southern and Eastern Africa UNESCO
Maputo Conference on the Convention on the Protection of the Underwater Cultural
Heritage held from 6 May to 9 May 2003, while encouraging states to become parties
to the Convention, recommended that: “International, national and private assistance
programs should facilitate the implementation of the Convention by States Parties, in

particular by developing countries.” 62

The provision dealing with archaeological and historical objects has not in any way

been modified by the 1994 Agreement.

3.1.9. Parallel System or Site Banking.®

Generally, the system of mining requiring a contractor to designate an area
sufficiently large and of sufficient estimated value to allow two mining operations,
with the ISA having the first option to pick one of these sites which is banked or
reserved for mining by ISA either through the Enterprise or in association with

developing states, remains unchanged by the Agreement though the provisions of the

%% See comments on Regulation 34 in Draft Regulations on Prospecting and Exploration for
Polymetallic Nodules in the Area (Annotated version of ISBA/6/C/2*-Prepared by the Secretariat),
ISBA/6/C/CRP.2 of 21 June 2000 which says the “provision was added in the light of the provisions of
the draft UNESCO Convention on the protection of the underwater cultural heritage.” See however
Art.3 of the UNESCO Convention on the relationship between the Convention and LOSC 82, requiring
that the UNESCO Convention must be interpreted and applied in a manner consistent with
international law, including the LOSC.

% See Art.1 (1) of the UNESCO Convention.

°! See Art.12 of the UNESCO Convention.

%2 See Recommendations of the Southern and Eastern Africa UNESCO Maputo Conference on the
Convention on the Protection of the Underwater Cultural Heritage,
http.//www.unesco.org/culture/legalprotection/water/images/maputorec.pdf [Accessed 24 February
2005]. See also the subsequent West and Central Regional Workshop for the Promotion of the
UNESCO 2001 Convention on the Protection of the Underwater Cultural Heritage, Dakar, Senegal, 10
June to 12 June 2004,

63 Art. 153 and Art. 8 of Annex III of LOSC and Section 1, Para.10 of the Annex to the Agreement.
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Agreement on transfer of technology and the downgrading of the role of the
Enterprise have significantly watered down the practical effect of the system of

mining.%*

3.2. Provisions of Part XI that have been modified by the 1994 Agreement.
As has been stated in Chapter 2 of this thesis the 1994 Agreement introduced some

I65

fundamental changes to the provisions of Part XI.>” This section will examine such

changes (excluding those affecting institutions),®® as it affects African states.

3.2.1. Transfer of Technology.

As a result of the distance of the Area from land and its rather difficult terrain, highly
sophisticated technology is required for the prospecting, exploration, exploitation,
transportation and processing of the resources therein.®’ The development of the
necessary technology in respect of seabed mining activities is still on going.®®
However, the capacity to develop the requisite technology lies with certain developed
industrialised states,® through government institutions and private entities.” Presently
African states do not possess such technology.”' It was therefore not surprising that at
the UNCLOS III the issue of transfer of technology for seabed mining activities in the
Area was a fundamental issue for African states and was also one of the major points
highlighting the north/south conflict at the Conference.”” One of the objectives of the

African states during the Conference was to achieve transfer of marine technology

% See chapter 5 of the thesis on system of mining vis-a-vis African states.

% See the Asian-African Legal Consultative Committee, Law of the Sea: Report of the Secretary
General, Doc. No. AALCC\XXXIVADOHA\95\5.

% See chapter 4 of the thesis on Institutions of the Regime.

%7 See Yuwen Li, Transfer of Technology for Deep Sea-Bed Mining- The 1982 Law of the Sea
Convention and Beyond, (1994, Martinus Nijhoff Publishers, Dordrecht/Boston/London), pp.142-145;
Lenoble J., “Technological Aspects of the Operation of Transport Vessels and Mining Ships” in Koers
A.W. and Oxman B.H. (eds.), The /1982 Convention on the Law of the Sea, (1984, Law of the Sea
Institute, University of Hawaii, Honolulu), pp.375-427.

% See Seabed Technology. http://www.isa.org.jm/en/seabedarea/TechBrochures/ENG10.pdf [Accessed
on 18 October 2004].

% Mainly the U.S.A, Japan, Russian Federation, France, Canada, Netherlands, Germany and United
Kingdom. See Seabed Patents, Volumes 1-10.http://www.cdr.isa.org. jm/doc/data-rep/cd].pdf and
http://www.cdr.isa.org.jm/doc/data-rep/cd2.pdf [Accessed on 18 October 2004]

For a list of various entities and institutions that have been involved in deep seabed mining activities
see http://www.ifremer.fr/drogm/Realisation/Miner/Nod/texte/consortium.html. [Accessed on 18
October 2004]

! For the effect of technology on the prospects of African states’ participation in deep seabed mining,
see section 6.2 of chapter 6 of this thesis.

2 0n negotiations at the UNCLOS III on the transfer of technology, see Ogley, Internationalizing the
Seabed, op.cit.pp.148, 154, 156, 162-163, 171-175, 227 and 230.
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generally, inclusive of that relating to the Area, from the developed states to the
developing states, including African states.”” The OAU Declaration on Issues of the
Law of the Sea clearly evinced the interest of African states in the transfer of marine

technology by stating in paragraph 13 that:

“ ... African States in order to benefit in exploration and exploitation of
the resources of the seabed and subsoil thereof shall intensify national
and regional efforts in the training and assistance of their personnel in all
aspects of marine science and technology. Furthermore they shall urge
the appropriate United Nations agencies and the technologically
advanced countries to accelerate the process of transfer of marine science
and technology, including the training of personnel.” 7

This desire for the transfer of technology by African states was one of the means
towards attaining a New International Economic Order (NIEO);” therefore they
advocated such transfer not only at UNCLOS III but also at various other
international forums.”® The representatives of African states at the Conference were
vocal about the issue of transfer of technology from developed to developing states.”’
The statements of the representatives of Somalia and Guinea capture the general
attitude of African states. The Somalian representative said:

“.... All delegations recognised the urgent need to bridge the ever-
widening gap between developing and developed countries. The
Conference would fall short of its objectives if it did not agree upon
precise terms for the transfer of technology to the developing countries.
The General Assembly at the sixth special session had emphasised the
need for the transfer of technology within a new international economic

7 See generally Boczek, B.A., The Transfer of Marine Technology to Developing Nations in
International Law, The Law of the Sea Institute Occasional Paper No.32, (1982, Law of the Sea
Institute, University of Hawaii, Honolulu, USA).

" UNCLOS III Official Records, Vol. 111, pp.63-65. See also para. 15 of the Group of 77 Text on
Conditions of Exploration and Exploitation, 1974 Doc. A/CONF.62/C.1/L.7

7 See Para. 4 (p) of the 1974 Declaration on the Establishment of a New International Economic
Order, G.A. Res. 3201(S-VI); Art.13 of the 1974 Charter of Economic Rights and Duties of States,
G.A. Res.3281 (XXIX), in Yearbook of the United Nations 1974,pp.324-326 and pp.403-407; , 13 ILM
715(1974) and 14 LL.M 251(1975) respectively. Also see Rembe, Africa and the International Law of
the Sea, op.cit.pp.183-187 and Rembe, “Prospects for the Realisation of the New International
Economic Order: an African Perspective” (1984) XVII Comparative and International Law Journal of
Southern Africa (CILSA), pp322-339.

76 Such international forum also includes UNCTAD, UNIDO, UNESCO and FAO conferences and
meetings.

77 See Nigeria and Group of 77 draft articles on the development and transfer of technology,
Documents A/CONF.62/C.3/L.8 of 1** August 1974 and A/CONF.62/C.3/L.12 of 22™ August 1974
respectively, UNCLOS III Official Records Vol. 111, pp.251 and 253.See also the statements of the
representatives of Nigeria, Libya and Congo in UNCLOS III Official Records vol. 11 at p. 348,
paras.14-15; p.353, paras. 68 and 69 respectively. Further the statements of the representatives of the
following African states: Somalia, Egypt, Guinea, Kenya, Liberia, Togo, Senegal and Gambia in
UNCLOS III Official Records vol. IV at p.102, para. 7; p.103, paras.21; 33; 34-37; pp.103-104,
para.38; p.104, paras.49-51 respectively.
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order: the basis could be laid only through international co-operation if
all mankind was to share in the use of advanced technology.””®

The Guinea representative adopted a more moral and ethical stance, stating that: “the
transfer of technology was a means of rectifying past injustices and bringing about a

more equitable distribution of the world’s wealth. 79

Beyond the desire to rectify past injustices and to bring about more equitable
distribution, the whole attitude of African states to transfer of technology during the
UNCLOS III could, in the opinion of this writer, also be attributed to the communal
outlook of many traditional African societies to knowledge and innovations.
According to Lewanika and Echols, a number of African traditional societies believe
that knowledge and innovations derived from traditional knowledge systems should
not be credited to a single inventor but rather to the community as a whole. For these
societies, unlike the developed industrialised societies, the motivation for such
innovations should not be based on individual profit or gain, but rather the more
altruistic purpose of the welfare and common good of the community as a whole,

including future generations. *°

At the end of the Conference the developing states were able to wrest major
concessions on the issue of transfer of technology and include them in the LOSC.
This became one of the major grounds upon which certain developed industrialised
states initially refused to ratify the Convention.®’ The LOSC provisions on transfer of

technology have been significantly altered by the 1994 Agreement.

® UNCLOS 111, Official Records, vol. IV, p.102, para7.

7 Tbid. p.103, para.33.

%0 See Lewanika, M., “Traditional Knowledge: Recognition and Protection”, A paper presented in
Nairobi, Kenya, 30-31 July 2001, http://www.mindfully.org/GE/African-Traditional-
Knowledge30jul01.htm [Accessed 16 March 2004] and Echols, M., “Geographical Indications for
Foods, Trips and the Doha Development Agenda”, (2003) 47(2) Journal of African Law,p.199 at 201.
#! See “Information Note concerning the Secretary-General’s informal consultation on outstanding
issues relating to the deep seabed mining provisions of the UN Convention on the Law of the Sea, New
York, 25 March 1991” in Secretary-General's Informal Consultations on Outstanding Issues Relating
to the Deep Seabed Mining Provisions of the United Nations Convention on the Law of the Sea:
Collected Documents, (Jamaica, International Seabed Authority, 2002), pp.13.
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L The Position under Part XI. **

The original provisions of Part XI actively promoted the transfer of seabed mining
technology and even leaned in favour of the developing states, including those from
the African continent, by making such transfer mandatory.®> Article 144 of LOSC,

emphasising co-operation in the transfer of technology, states:

“l. The Authority shall take measures in accordance with this
Convention:

(a) to acquire technology and scientific knowledge relating to activities in the
Area; and

(b) to promote and encourage the transfer to developing States of such
technology and scientific knowledge so that all States Parties benefit
therefrom.

2. To. this end the Authority and State Parties shall co-operate in

promoting the transfer of technology and scientific knowledge relating to
activities in the Area so that the Enterprise and all State Parties may
benefit therefrom. In particular they shall initiate and promote:

(a) programmes for the transfer of technology to the Enterprise and to
developing States with regard to activities in the Area, including, inter
alia, facilitating the access of the Enterprise and of developing States to
the relevant technology, under fair and reasonable terms and conditions;

(b) measures directed towards the advancement of the technology of the
Enterprise and the domestic technology of developing States, particularly
by providing opportunities to personnel from the Enterprise and from
developing States for training in marine science and technology and for
their full participation in activities in the Area.”.

Although Article 144 emphasises co-operation, Article 5 of Annex III imposed a
mandatory obligation to transfer technology upon applicants who desired to be
involved in deep seabed mining activities. The applicant was required to give an
undertaking “to comply with the provisions on the transfer of technology set forth in
article 5, * the term “fechnology” being defined as meaning “the specialised
equipment and technical know-how, including manuals, designs, operating
instructions, training and technical advice and assistance, necessary to assemble,
maintain and operate a viable system and the legal right to use these items for that

. .85
purpose on a non-exclusive basis.

%2 See generally Yuwen Li, op.cit. pp.141-205; Brown, SeaBed Energy and Mineral Resources and the
Law of the Sea, (London, Graham & Trotman Limited, 1986) pp.42-52, section I1.3.

® See Art.5 of Annex III of LOSC.

% See Art. 4, para. 6(d) of Annex III.
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Under Article 5 of Annex III the following obligations, which were to be included in

contracts until 10 years after the Enterprise had begun commercial production,®® were

imposed on applicants:

The applicant when submitting its proposed work plan was required to make
available to the ISA a general description of the equipment and methods to be
used by it in seabed mining, as well as other relevant non-proprietary information
about the characteristics of the technology and where such technology was
available. The applicant was also to inform the ISA of any revisions in such
description and whenever there was a substantial technological change or
innovation.’

The seabed mining contract was to contain undertakings by the contractor that it
would: -

Make available to the Enterprise, at the request of the ISA, the technology that it
used for seabed mining activities and which it was legally entitled to transfer. This
was to be done on fair and reasonable commercial terms and conditions. This
commitment could only be invoked by the ISA if the Enterprise was unable to
obtain the same or equally efficient technology on the open market on fair and
reasonable commercial terms and conditions. Such transfer was to be done by way
of licences or any other appropriate arrangement negotiated between the
contractor and the Enterprise which was to be set forth in a special agreement
supplementary to the main seabed mining contract.®®

Obtain a written assurance from the owner of any technology not covered by that
mentioned in the first undertaking above, which was not generally available on the
open market, that such owner would, at the request of the ISA, make the
technology available to the Enterprise to the same extent as it was made available
to the contractor. The technology was to be made available to the Enterprise on
fair and reasonable commercial terms and conditions under a licence or other
appropriate arrangement. In the event of the failure of the contractor to obtain
such assurance, the contractor in seabed mining was to be precluded from using

such technology.®

% See Art.5, para. 8 of Annex III.

% Art.5, para.7 of Annex III.

%7 See Art.5 paras. 1 and 2 of Annex IIL.
5% Art. 5, para. 3(a) of Annex III.

* Art.S, para. 3(b) of Annex III
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* Acquire at the request of the Enterprise, whenever it was possible to do so without
substantial cost to the contractor, a legally binding and enforceable right to
transfer to the Enterprise any third party technology used by the contractor in its
seabed mining operations that it was not legally entitled to transfer and which was
not generally available on the open market. In cases where there was a substantial
corporate relationship between the contractor and the owner of the technology,
such closeness in relationship, degree of control or influence was to be relevant in
determining whether all feasible measures to obtain such legally binding right to
the transfer had been taken by the contractor. Where the contractor exercised
effective control over the owner of the technology, the failure to acquire the legal
rights from such owner should be considered relevant to the contractor's
qualifications for any subsequent proposed plan of work. This was to discourage
contractors whose subsidiary company owned the technology from using the
excuse of corporate separateness from the owner of the technology as a reason for
not obtaining the legal rights in favour of the Enterprise.”

» Facilitate the acquisition by the Enterprise under licence or other appropriate
arrangements, on fair and reasonable commercial terms and conditions, any
technology covered by the second undertaking mentioned above, if the Enterprise
decided to negotiate directly with the owner of the technology and requested such
facilitation.”’

* Take the same measures as those described in the first, second, third and fourth
undertakings mentioned above for the benefit of a developing state or group of
developing states that applied for a seabed mining contract. However, such
measures were to be limited to the area reserved for the developing state(s) under
the site-banking method in article 8 of annex III. Also such a developing state was
restrained from transferring such technology to a third state or its nationals. This
obligation only applied to the contractor when such technology had not already
been requested by, and transferred to, the Enterprise.”

o If the Enterprise was unable to obtain the appropriate technology, on fair and
reasonable commercial terms and conditions, to commence in a timely manner the

recovery and processing of minerals from the Area, the Council or the Assembly

%% Art.5, para. 3(c) of Annex III
°! Art. 5, para. 3(d) of Annex III
*2 Art.5, para. 3(e) of Annex III.

124



of the ISA was empowered to convene a group of states parties composed of those
engaged in activities in the Area, those who had sponsored entities engaged in
such activities and those having access to such technology. This group was to
consult together and take effective measures to ensure that such technology was
made available to the Enterprise on fair and reasonable commercial terms and
conditions. Such states parties were to take all feasible measures within their own
legal system to ensure such transfer.”

e In the case of joint ventures between a contractor and the Enterprise, such transfer
of technology was to be in accordance with the terms of the joint venture

agreement.94

Article 5 further provided that the compulsory dispute settlement mechanism provided
in Part XI was to be utilised for settlement of disputes in respect of the above-
mentioned undertakings of the contractor and other terms of the contract.”> However,
disputes as to what constitutes “fair and reasonable commercial terms and
conditions”, could be submitted by either party to binding commercial arbitration in
accordance with the UNCITRAL Arbitration Rules or such other arbitration rules as
might be prescribed under the rules, regulations and procedures of the ISA. In the
event of a negative finding against the contractor by the arbitration panel, it was given
a period of 45 days to revise the offer in order to make such offer fall within “fair and
reasonable terms and conditions”. Failure to do so would result in the ISA making a
determination as to whether or not to impose penalties for such a violation of the

contract.96

The mandatory provisions of Part XI on the transfer of technology contrast with the
“best efforts” commitments on the part of possessors of technology, based on
international co-operation, to transfer technology to developing states, commonly

found in treaties.”” The effectiveness of such mandatory provisions in a treaty is

% Art. 5 para.5, of Annex III.

** Art.5 para. 6, of Annex III.

% See section 4.1.3.2 of chapter 4 of this thesis on dispute settlement procedures under Part XI.

% Art.5 para. 4 of Annex III.

°7 The provisions of Art.144 on the transfer of deep seabed technology and Part XIV of LOSC, dealing
generally with the transfer of marine technology, appear to emphasise “best efforts” international co-
operation in the transfer of technology rather than making it mandatory. See UNCTAD Issues Note by
the Secretariat, International Arrangements for Transfer of Technology: Best Practices for Access to
and Measures to Encourage Transfer of Technology with a View to Capacity Building in Developing
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doubtful. Such provision is confronted with the issue of protection of the intellectual
property of the possessor of the technology. This in turn raises the extreme difficulty
of attaining a balance between encouraging innovations by individual inventors
through the protection of intellectual property, on the one hand, and meeting the
communal interest of the international community through transfer of technology to
developing states, constituting a large chunk of the international community, on the
other hand.”® The tilting in favour of the encouragement of innovation through
intellectual property protection in respect of deep seabed mining led to the 1994

Agreement provisions on transfer of technology.”

Another pertinent issue that arises about the feasibility of such mandatory transfer of
technology in relation to African states concerns the capacity of these states, to utilise
such technology. It is not enough for recipients of technology to merely receive the
technology, in terms of the hardware (in the form of machinery) and the licence to use
it. For the recipients to make effective use of the technology they must also acquire

the skills and technical know-how concerning the technology.loo

Countries, Especially in Least Developed Countries, TD/B/COM.2/EM.9/2 of 1 June, 2001, pp.5-6 that
examines various treaties on “best efforts” international co-operation. Examples of such treaty
provisions include Arts. 9 and 10A of the Montreal Protocol on Substances that Deplete the Ozone
Layer, 26 ILM 1550(1987); Art.16 of the Biodiversity Convention, 31 ILM 818(1992); Art.66 (2) of
the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS), 33 ILM 1197(1994)
and Art. 10(c) of the Kyoto Protocol to the United Nations Framework Convention on Climate Change,
37 ILM 22 (1998)

%8 i Yuwen, op.cit.pp. 128-130; Yusuf A. A., “Transfer of Technology”, in Bedjaoui, M., (ed.),
International Law: Achievements and Prospects, (Paris/Dordrecht/Boston/London, UNESCO/Martinus
Nijhoff Publishers, 1991), p.691 at 695 and Weidner, H.E., “The United States and North-South
Technology Transfer: Some Practical and Legal Obstacles”, (1983) Wisconsin International Law
Journal, pp.205-228.

%% See below the section dealing with the position on the transfer of technology under the 1994

Agreement.

190 See the example of South Korea, which embarked on the practice of importing technology and then
acquiring the know-how of these technologies. See generally Enos, J.L. and Park, W.H., The Adoption
and Diffusion of Imported Technology-The Case of Korea (London/New York/Sydney, Croom Helm,
1987). The Report of the World Summit on Sustainable Development, (WSSD) Johannesburg, South
Africa, 26 August - 4 September 2002, as one of the means of achieving sustainable development in
Africa states, in para.62(c) points out that action must be taken at all levels to, “Promote technology
development, transfer and diffusion to Africa and further develop technology and knowledge available
in Africa centres of excellence.” See also para. 62(d)-(f) of the Report.
http://daccessdds.un.org/doc/UNDOC/GEN/NO2/636/93/PDF/NO263693.pdf?OpenElement
[Accessed on 10 February 2005] Also see “An Outline on the Implementation of Strategy and
Programme of Action Adopted by Regional Leadership Seminar on Marine/Ocean Affairs in Africa —
Addis Ababa 28 March-2" April 1994” in Mensah, T. (ed.), Ocean Governance: Strategies and
Approaches for the 21°' Century: Proceedings, the Law of the Sea Institute, Twenty-Eight Annual
Conference, Honolulu, Hawaii, July 11-14,1994(Honolulu, University of Hawaii, the Law of the Sea
Institute, 1996), pp.540-549. Paragraph 3 of the outline points out that for there to be marine/ocean
development in Africa,amongst other things, the following is needed:
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A mandatory transfer of technology provision in a treaty without a corresponding
capacity by the recipient to make effective use of such technology is, in the opinion of
this writer, meaningless. It is therefore necessary for the recipient states to
conscijously develop an environment in their domestic sefting to promote and
encourage the development of skills and technical know-how that would encourage
the effective use of such technology. Most African states at present do not have the
right environment for the promotion of the development of the requisite skills and
technical know-how by their nationals due to a complexity of factors.'”" These
factors include the non-existence of the necessary institutional framework for the
promotion of science and technology, as well as under-funding and lack of
encouragement and incentives to trained personnel to achieve any significant
technological feats. ' For the transfer of marine technology, inclusive of deep seabed
mining technology, to be effective there should be a complementary effort on the part
of African states to provide the right environment within their domestic settings that

would encourage and promote the effective use of marine technology.

The LOSC has rather ambitious provisions for the ISA to establish national and
regional centres to promote and enhance skills and technological capabilities of
developing states, including African states, in respect of marine technology.'® These

. . . 104 ..
centres would require large scale and consistent funding. ™ However, the provisions

“(iii) a well thought out technology acquisition policy within a reasonable period of time leading to
national or regional self-reliance;

(iv) a human resources development policy which leads to the creation of critical masses of skills at
national, subregional and regional levels.”

10" See for example on Nigeria, Omorogbe, Y., “The Legal Framework and Policy for Technology
Development in Nigeria”(1991) 3 African Journal of International and Comparative Law, pp.157-171
12 Oyelaran-Oyeyinka, B., “Africans are shaping World Technologies.”
http://www.africanfront.comy/technology.php [Accessed on 21 October 2004]. See also Kanaan, A,
“The New Transfer of Technology Rules in Egypt”(2000) 32(5) International Review of Industrial
Property and Copyright Law, pp. 519-531; Omorogbe, “The Legal Framework and Policy for
Technology Development in Nigeria”, Ibid. and Aremu J.A, “Technology Transfer through
Transnational Corporations (TNCS) : A Reality or a Reverie for the Less Developed Countries” in
Omorogbe, Y. (ed.), International Law and Development: Strategies at the Threshold of the Twenty-
First Century (Lagos, Nigeria, Nigerian Society of International Law, 1998), pp.127-170.

103 Arts. 275-277. Also see the Final Act of UNCLOS III, Annex VI, The Resolution on Development
of National Marine Science, Technology and Ocean Service Infrastructures. For efforts by various
international organisations as regards the development and transfer of marine science and technology to
the African continent, see Kwiatkowska, B., “Ocean Affairs and the Law of the Sea in Africa: Towards
the 21 Century” (1993) 17 Marine Policy, pp.11 at pp. 34-41.

14 See Borgese, E. M., The Oceanic Circle: Governing the Seas as a Global Resource, (Tokyo/New
York/Paris, United Nations University Press, 1998) pp. 148-151.
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on funding of these centres are rather vague. Although the LOSC provides that states,
especially developing states, which need and request technical assistance, will be
assisted in the acquisition of the necessary equipment, processes, plant and other
technical know-how “through any financial arrangements provided in this

» 195 the provisions are not too clear as to how such funds will be

Convention,
raised.'® This can be contrasted with the situation in certain environmental treaties
where there are clear and specific provisions on the provision of funding for
developing states as regards acquisition of the requisite technology.'” Perhaps it
would not be far from the truth to say that in environmental matters the provision of a
clear funding mechanism for developing states is based on the integrated nature of
environmental issues that necessarily requires both developed and developing states to
work together to protect the global environment. Unfortunately this is not the same in

respect of deep seabed mining activities.'%®

II. The Position under 1994 Agreement.

Some developed states that declined to ratify the LOSC as a result of the original Part
XI provisions expressed certain concerns at the Secretary-General’s informal
consultations on outstanding issues relating to Part XI about the mandatory
requirement for the transfer of technology. One of such concerns related to the
practical difficulties, including the issue of the protection of intellectual property

rights, which this mandatory transfer of technology would raise for commercial

19 Art.274 (d). See Arts 171-175 on the financial arrangements of the ISA.

1% See Art. 3(d) of the Proposal of the Group of 77, A/CONF.62/C.3/L.12, UNCLOS I Official
Records, Vol .III, p.253 which proposed the establishing of a special fund to assist developing states
with the acquisition of the necessary equipment and know-how for the exploration and exploitation of
marine resources. This proposal was not incorporated into the LOSC provisions. See ,however, Art.4 of
the Resolution on the Development of National Marine Science, Technology and Ocean Service
Infrastructures adopted by the UNCLOS III at the 182" meeting on 30 April 1982, Document
A/CONF.62/120 of 7 May 1982, UNCLOS III Official Records Vol. XVL, pp.176-177. This resolution
recommends the participation of the World Bank, the Regional Banks, the United Nations
Development Programme, the United Nations Financing System for Science and Technology and other
Multilateral Funding Agencies in the funding of marine technology development of developing states.
See also Yuwen, Li, op.cit.pp.156-162.

Y7For example the Global Environment Facility (GEF). http://www.gefweb.org/GEF_Instrument3.pdf
[Accessed on 22 October 2004]. See Boisson de Chazournes, L., “The Global Environment Facility
Galaxy: On Linkages among Institutions” (1999) 3 Max Planck Yearbook of United Nations Law,
pp.243-285. See also Arts. 16, 20 and 21 of the Biodiversity Convention, 31 ILM 818(1992) and Arts.5
and 10 of the Montreal Protocol on Substances that Deplete the Ozone Layer, 26 ILM 1541(1987). On
Africa and the Biodiversity Convention, see Juma, C., “Science, Technology and Economic Growth:
Africa’s Biopolicy Agenda in the 21% Century,” UNU/INRA Annual Lectures, 1999.
http://www.unu.edw/inra/pub/juma/Al 99.html [Accessed on 18 February 2004].

1% Gee Borgese, the Oceanic Circle, op.cit.pp.145-149
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operators, especially those who were not owners of the technology in question.'®® The
1994 Agreement sought to address the concerns of these developed states. Although
the provisions of the Agreement retained Article 144 of LOSC, with its focus on co-
operation, it declares that the mandatory provisions on transfer of technology under
Article 5, Annex I, “shall not apply.”“o The Agreement says that transfer of
technology shall be governed by the following principles:' i

(a) The Enterprise, and developing States wishing to obtain deep seabed
mining technology, shall seek to obtain such technology on fair and
reasonable commercial terms on the open market, or through joint-
venture arrangements;

(b) If the Enterprise or developing States are unable to obtain such
technology, the Authority may request all or any of the contractors and
their respective sponsoring States or States to co-operate with it in
facilitating the acquisition of deep seabed mining technology by the
Enterprise or its joint venture, or by a developing State or States seeking
to acquire the technology on fair and reasonable commercial terms and
conditions, consistent with the effective protection of intellectual property
rights. State Parties undertake to cooperate fully and effectively with the
Authority for this purpose and to ensure that contractors sponsored by
them also cooperate fully with the Authority;

(c) As a general rule, States Parties shall promote international technical and
scientific co-operation with regard to activities in the Area either between
the parties concerned or by developing training, technical assistance and
scientific co-operation programmes in marine science and technology and
the protection and preservation of the marine environment.

The 1994 Agreement witnessed a swing from the position of mandatory transfer of
technology to a position that merely required “best efforts” co-operation. This can be
deduced from the fact that the Agreement did not in any way alter the provisions of
the LOSC encouraging the transfer of technology by way of international co-

operation.''?

The Agreement, in dealing with the transfer of technology, emphasises the issue of

“effective protection of intellectual property rights.””3 The Agreement on Trade-

'% See “Information Note concerning the Secretary-General’s informal consultation on outstanding
issues relating to the deep seabed mining provisions of the UN Convention on the Law of the Sea, New
York, 25 March 1991” in Secretary-General's Informal Consultations on Outstanding Issues Relating
to the Deep Seabed Mining Provisions of the United Nations Convention on the Law of the Sea:
Collected Documents, op.cit. at p.15.

% Section 5 paras 1 and 2 of the Annex to the Agreement.

''!''Section 5 para 1 of the Annex to the Agreement.

"2 See Art.144 and Part XIV of LOSC.

'* Section 5, para. 1(b) of the Annex to the Agreement.
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Related Aspects of Intellectual Property Rights (TRIPS), the World Trade

Organisation (WTO)) Agreement dealing with intellectual property rights, provides as

one of its objectives that the protection and enforcement of intellectual property rights

should contribute to “the transfer and dissemination of technology.” 4 However, as
pointed out in the previous section dealing with the position of transfer of technology
under Part XI, the difficulty is in achieving a balance between this and the objective
also mentioned in TRIPS of promoting technological innovation.''> The whole gamut
of the TRIPS leans more in favour of the promotion of technological innovation, with
rather stringent protection in favour of the possessors of the technology, the bulk of
who are in the developed states. According to Carlos M. Correa:

“The Agreement [TRIPS] was also regarded as a component of a policy
of ‘technological protectionism’ aimed at consolidating an international
division of labour whereunder Northern Countries generate innovations
and Southern Countries constitute the market for the resulting products
and services.”''®

Correa further points out that the TRIPS, which strengthens intellectual property
rights protection, does not exactly favour the transfer of technology to developing
states. He gives certain reasons for this proposition. He points out that the TRIPS
results in the increase of royalty and other payments required by the technology
holders for the use of their technology, thereby reducing the resources available to
receivers, mostly developing states, to apply towards promoting local research and
development (R&D).'"” He also opined that it may result in technology holders
refusing to transfer their technology because in their opinion an effective system of
compulsory licences has not been put in place by the receiving developing states,
thereby blocking industrial initiatives by such developing states.''® Further he was of
the view that it restricts reverse engineering and other methods of imitative innovation
by the receiving developing states, thereby making it more difficult for such states to
catch up technologically.'’® The exceptions to the stringent provisions on intellectual

property rights protection provided by the TRIPS in respect of developing states, such

"% Art.7 of the TRIPS Agreement. 33 ILM 1197(1994). See also Art.8 (2).

15 See again Art.7 of the TRIPS Agreement incorporating these two almost opposing objectives-
transfer of technology and promotion of intellectual innovation - in the same article.

16 Correa, M. C., Intellectual Property Rights, the WTO and Developing Countries: The TRIPS
Agreement and Policy Options (London/New York, Zeb Books Ltd, 2000), p.5.

"7 Ibid. pp.19 and 31.

"8 Ibid. p.19.

' Ibid. See, for example, Art.26 of TRIPS.
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as the need to promote public interest in sectors of vital importance to their socio-

120 and the transitional arrangements

121

economic and technological development
granting exemptions to developing states for determined periods, ©* would have been
a way out if such states had the capability and the finance required for the extensive
R&D necessary to acquire technology. Unfortunately most African states do not have
such capability or finance to acquire technology. They therefore survive on the
largesse of the technologically developed states, which insist on a strict application of
TRIPS under the domestic laws of such African recipient states, usually to the
advantage of the technology holder and to the detriment of local interests of the

recipient states.'?

The 1994 Agreement, by deleting the mandatory provisions on transfer of technology
in LOSC and placing an emphasis on protection of intellectual property rights, has
eroded any perceived leverage that developing states, including African states, would

have derived from the provisions of Part XI on the transfer of technology.

3.2.2. Production Policy.

Economic considerations based on a belief in the imminence of commercial
exploitation of the deep seabed Area, were the main reasons why there was
enthusiasm during the UNCLOS III for the establishment of a legal regime for the
Area. One of the concerns of African states was that such commercial exploitation in
the Area would affect the price of similar minerals, and therefore the earnings of land-
based African producer states.'?> This, of course, was at variance with the stance of
most developed states, mainly consumer states, interested in access to alternative
sources of such minerals, with a view to driving down the prices of such minerals and
also to obtaining security of supply of these minerals.'** During the Conference the
Secretary-General of the United Nations was asked to prepare a preliminary study on

the possible impact of the Convention on developing states that were producers and

120 Art.8 (1) of TRIPS.

2! part VI, Arts 65-66 of TRIPS.

122 See generally Correa, op.cit.pp.30-31

12 See para. 5 of the 1970 Lusaka Statement on the Seabed by Non-Aligned Countries, Doc.
NAC/CONF.3/Res.11, which required the regime to, “... make adequate provisions to minimise
fluctuation of prices of land minerals and raw materials that may result from such activities [production
activities in the Area].”

124 Mahmoudi, op.cit.pp. 30-31; Ogley, op.cit.pp.180-193; Friedheim, op.cit.pp.248-255.
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exporters of the minerals to be extracted from the Area.'® Although this report

expressed doubt about the viability of commercial exploitation of nodules in the Area

in the near future, it pointed out that such exploitation would have an impact on the

earnings and income of certain developing states, including certain African states,

which depended mainly on the exportation of such minerals as the mainstay of their

economy.126 The following extracts from the report point to the highly dependent

position of certain African states on the export of land-based minerals, similar to those

contained in the Area:

“The economy of Zaire is highly dependent on the export of a diversity of
minerals (copper, cobalt, diamond, tin, zinc, gold and others), but, of
these, the most important are copper and cobalt, which account for
approximately 70 per cent of the total value of exports, though in 1979 the
high price of cobalt raised it to over 80 per cent.”?’

“Minerals are the most important exports of Zambia and have
consistently been responsible for about 98 per cent of the total export
earnings. Copper usually represents 93 per cent of export earnings, with
other metals such as lead and zinc representing about 3 per cent to 4 per
cent and cobalt about 1 per cent. However, since 1976 there has been an
increasing trend in cobalt prices, with quite a dramatic rise in 1978-1979,
and at the same time copper and other base metal have remained static or
even been recessional. The result of these changes is that in 1979 copper
represented 85.1 per cent of total export earnings and cobalt represented
11 per cent”. %

“Gabon is dependent for its foreign exchange to a large extent on the
export of mineral products. This is mainly in the form of petroleum
products, but manganese ore also plays an important part. In 1977, the
total value of exports was 831,218 million, of which $988 million (81 per
cent) was from petroleum products and S109 million (9 per cent) was
from manganese.” '*°

Certain African states still remain amongst the major land-based producers of certain

minerals located in the Area.'’* The major producers include Botswana (nickel);

2% Report of the Secretary-General on the Possible Impact of the Convention, with special reference to
article 151, on developing countries which are producers and exporters of minerals to be extracted from
the Area, Documents A/CONF.6/L.84 and ADD.1 of 2 March, 1982; UNCLOS Official Records Vol.
XVI, pp.177-196.

126 Ogley, op.cit.pp.180-181 and 190.

"> UNCLOS 111, Official Records, Vol. XV1.p.189.
'8 1bid. p.190.

12 1bid. p.190.
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In 1997, at a meeting of copper industry experts in Africa held in Durban, South Africa, it was

pointed out that Africa contains 17.6 per cent of world copper reserves, a crucial mineral located in the
Area. See the “Report of the Copper Industry Experts Meeting on the Prospects for Increased
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Democratic Republic of Congo (cobalt); Gabon (manganese); Mauritania (iron ore);
Morocco (cobalt); South Africa (aluminium, gold, manganese, iron ore, titanium
mineral concentrates and nickel); Zambia (copper and cobalt) and Zimbabwe

(nickel)."!

It was not surprising that land-based African producer states at the UNCLOS IIT were
interested in the issue of production control. 132 The issue of production control and the
protection of land-based producers also came up during the PrepCom as a thomy
issue and it was assigned to the PrepCom’s Special Commission 1(SCN.1).!*3
Although substantial progress was made by SCN.1, there were still areas of
fundamental disagreement between the developing land-based producer states and the
developed, mainly consumer, states. The production control provision in the LOSC
was one of the reasons for the refusal of certain developed states to ratify the

Convention.'**

1. The Position under Part XI.

The Convention in Part XI contained highly technical rules on production policies.'*’
These rules can, however, be classified under three heads — commodity arrangements,
production controls, and a compensation sys‘[em.136 The aim of the production policies
is clearly stated as the protection of developing land-based producer states from

adverse effects to either their economies or their export earnings, resulting from a

Production and Intra-African Trade in Copper Metal and Copper-based Products”, adopted as part of

the Report of the Second Regional Conference of African Ministers Responsible for the Development

and Utilisation of Mineral and Energy Resources, Durban, South Africa, 21-22 November 1997.

http://www.uneca.org/eca_resources/Publications/RCID/0ld/97_conf_ ministers_mineral.htm [Accessed

on 2 April 2004].

B! See United States Department of the Interior and Geological Survey, Mineral Commodity

Summaries 2004.http://minerals.usgs.gov/minerals/pubs/mcs/2004/mcs2004.pdf [Accessed on 22

October 2004].

132 See, for example, statements in UNCLOS 111, Official Records, Vol. XVI, p.169 by representatives

of the following African states: Zambia, paras. 5, 11 and 14; Zaire, para.6, and Zimbabwe, para.6. Also

in UNCLOS I Official Records, Vol. XIII: Zaire, pp.37-38, paras. 77 and 78 and Kenya, p.44,
ara.164.

%3 See, for example, DOALOS, Law of the Sea Bulletin No. 8 at p.45. For more on the work of the

PrepCom in this regard, see Mahmoudi, op.cit.pp.324-326.

1 See Brown, Sea-Bed Energy and Minerals, Vol.2, op.cit.pp.123-131.

"**For more details see Brown, Sea-Bed Energy and Mineral Resources and the Law of the Sea, Vol.2

(1986), op.cit.pp. I1.4 21-33 and Jagota, S.P., “The Seabed Outside the Limits of Natjonal Jurisdiction”

in Bedjaoui (ed.), International Law. Achievements and Prospects, op.cit.p.915 at pp.926-927.

"% This classification was used by Professor E.D. Brown. See Brown, ibid. p.124.
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reduction in the price or the volume of exports of the affected mineral due to seabed

mining activities in the Area.'?’

(a) Commodity Arrangements.

The ISA was empowered to enter into commodity arrangements, whether through
existing forums or new arrangements or agreements, involving all interested parties,
including both producers and consumers.'*® The essence of these arrangements was to
take necessary measures to promote the growth, efficiency and stability of markets for
those commodities produced from the minerals derived from the Area, in a bid to
arrive at prices remunerative to producers and fair to consumers. All states parties
were required to co-operate in these arrangements. 3% The ISA had the right to
participate in any commodity conferences involving those commodities, along with
all other interested parties, including both producers and consumers. In this regard it
had the right to become a party to any arrangement or agreement resulting from such
conferences. However, it was emphasised that such participation of the ISA was not
general but limited to arrangements or agreements in respect of production in the Area
and in accordance with the relevant rules of those organs.”o In carrying out its
obligations under such commodity arrangements or agreements, the ISA was required

to do so in a manner which assured a uniform and non-discriminatory implementation

137 Art. 150(h) of LOSC. See Brown, ibid.,pp.124-125

138 In UN General Assembly Resolution entitled, “Strengthening and Development of the World
Market and Improvement of the Trade Conditions of the Economically Less Developed Countries”,
G.A. Res. 1421/XIV of 5 December 1959, it was said that “it would be desirable to work out, within
the United Nations and other appropriate forums, measures to promote the stabilisation of the
commodity markets and the development of trade between the highly developed and the less developed
countries on a reciprocally beneficial and non-discriminatory basis, including, where appropriate, short,
medium or long-term trade international commodity agreements and the establishment of international
study groups”
http://ods-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/142/44/IMG/NR014244.pdf?OpenElement
[Accessed on 25 October 2004]. Art.6 of the Charter of Economic Rights and Duties of States, G.A.
Res. 3281/XXIX of 12 December 1974 provided as follows: “It is the duty of States to contribute to the
development of international trade of goods, particularly by means of arrangements and by the
conclusion of long-term multilateral commodity agreements, where appropriate, and taking into
account the interests of producers and consumers. All States share the responsibility to promote the
regular flow and access of all commercial goods traded at stable, remunerative and equitable prices,
thus contributing to the equitable development of the world economy taking into account, in particular,
the interests of developing countries.”
http://ods-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/738/83/IMG/NR073883.pdf?OpenElement
[Accessed on 25 October 2004]. See generally on Commodity Agreements and Arrangements, Khan,
K., The Law and Organisation of International Commodity Agreements, (The Hague/Boston/London,
Martinus Nijhoff Publishers, 1982) and Kohona, P.T.B., The Regulation of International Economic
Relations through Law, (Dordrecht/Boston/Lancaster, Martinus Nijhoff Publishers, 1985), pp.61-66.

3% Art.151 (1) (a) of LOSC.

140 Art. 151(1) (b) of LOSC.
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in respect of all production of the relevant minerals in the Area. It was required in this
regard to act in a manner consistent with the terms of existing contracts and approved

plans of work of the Enterprise.'*!

(b) Production Controls.
The Convention contained a highly technical and complicated method of production

142 With the production controls, it was not enough for an operator to have

controls.
obtained an approved plan of work; it had to also obtain a production authorisation.
This production authorisation was to be issued so that the amount of production of
such operator, along with that authorised for other operators, fell within the limits
determined by the ISA under Article 151. The Convention then proceeded to
elaborate in some detail the methodology for arriving at the production ceiling level
for nickel production with a requirement that a certain quantity of nickel be reserved
to the Enterprise for its initial production.143 The level of production of other metals
extracted from the polymetallic nodules, such as copper, cobalt and manganese, was
required not to be higher than the maximum level of nickel that would have been
produced by the operator. The ISA was to establish rules, regulations and procedures
to implement these production controls.'** In respect of minerals, other than minerals
from polymetallic nodules, the ISA was simply given the power to limit the level of

production by adopting regulations in this regard.'*’

(c) Compensation system

Under the LOSC, the Assembly, based upon the recommendation of the Council,
which in turn was to act on the basis of advice from the Economic Planning
Commission, was empowered to establish a compensation system. This mechanism
was directed at assisting developing land-based producers of certain minerals
produced in the Area that suffered serious adverse effects to their export earnings or
economy resulting from either a reduction in the price or the export volume of such
minerals due to seabed mining activities. The ISA was to initiate, on request, studies

of the problems faced by such states likely to be most seriously affected by activities

" Art.151 (1) (c) of LOSC.
142 Art.151 (2)-(9) of LOSC.
143 Art.151 (4)-(6) of LOSC.
144 Art.151 (7) of LOSC.
145 Art.151 (9) of LOSC.
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in the Area with a view to minimising their difficulties, and to assist them in their

economic adjustment.'*®

y/A The Position under the 1994 Agreement.

The whole production policy contained in Part XI raised concerns for certain
developed states. In their view the original LOSC provisions on production policy
were based on regulatory principles evincing central planning, rather than free market
principles which they preferred. Further, they felt that these provisions gave the ISA
unnecessarily wide discretionary powers in selecting which applications would get a
production authorisation to embark on commercial production in cases where the
competing applications for production authorisations exceeded the production limit.
In addition, they were of the opinion that the detailed formula provided by the LOSC
based on nickel consumption alone had become unrealistic in the light of the
recession in the international metals market. Also, they felt that the production policy,
especially the commodity arrangement, under Part XI was protective in favour of
land-based producers to the detriment of seabed producers and therefore did not
encourage investment in seabed mining. On the issue of the compensation funds,
these states were concerned that it would be very costly for all states parties. These
concerns were raised at the Secretary-General’s consultations on Part XI. The 1994

Agreement therefore modified the original Part XI to meet these concerns.'*’

(a) Commodity Arrangements and Production Controls.

The 1994 Agreement, a document embodying free market principles, in one fell
swoop set aside the provisions of Part XI on commodity agreements and production
controls.'*® It advocated a development of the resources of the Area in accordance
with “sound commercial principles.”]49 The Agreement, restricting itself to merely

stating general principles, incorporated the provisions of GATT and the successor

' Art.151 (10) of LOSC. For a similar compensatory mechanism, see the special financing facility
(SYSMIN) under the EC/ACP Lome IV Convention. This was an EC compensatory finance scheme to
stabilise export earnings in respect of mineral resources of ACP States. See Arts. 214-219 of Lome IV
Convention, 29 1.L.M.783 (1990).

47 See “Information Note concerning the Secretary-General’s informal consultation on outstanding
issues relating to the deep seabed mining provisions of the UN Convention on the Law of the Sea, New
York, 25 March 19917 in Secretary-General’s Informal Consultations on Outstanding Issues Relating
to the Deep Seabed Mining Provisions of the United Nations Convention on the Law of the Sea:
Collected Documents, op.cit.pp.16-17.

18 Section 6 para.7.

"% Ibid, para.1 (a).
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WTO Agreement.'® It went on to prohibit subsidisation of activities of the Area
except in a manner permitted by the GATT/WTO Agreement.'””' The 1994
Agreement further allows a state party to request the Council to take appropriate
measures on the ground that one of the states parties is engaged in subsidisation that is
prohibited or has resulted in adverse effects on the interests of another state party and
appropriate steps have not been taken by the relevant state party or other state
parties.'*> Any acceptance of prohibited subsidies by a contractor is said to constitute
a violation of the fundamental terms of the contract forming a plan of work for
carrying out activities in the Area.'>> Again in line with GATT/WTO, the 1994
Agreement further states that there shall be no discrimination between minerals
derived from the Area and from other sources. Neither shall there be preferential
access to markets for such minerals or for imports of commodities produced from
seabed minerals, in particular by the use of tariffs or non-tariff barriers, given by
states parties to minerals or commodities produced by their states enterprises or by
their nationals, both natural or juridical persons, as well as juridical persons controlled
by such state or their nationals.">* The plan of work for exploitation in the Area
approved by the ISA is to indicate an anticipated production schedule, which should
include the estimated maximum amounts of minerals to be produced per year under

such plan of work.'>

The GATT/WTO Agreement, incorporated into the 1994 Agreement, in the view of
most developing states, including African states, tends to lean in favour of the
developed states.'>® According to a Declaration by the Ministers of State of the

Organisation of African Unity/African Economic Community (OAU/AEC):

%% Ibid, para.1 (b).

! Ibid, para.1(c). See the WTO Agreement on Subsidies and Countervailing Measures
http://www.wto.org/english/docs_e/legal_e/24-scm.pdf [Accessed on 25 October 2004]. Art.1 of the
Agreement gives the definition of a subsidy.

152’ Section 6, para.1 (g) of the Annex to the Agreement.

'3 Ibid, para. 3. See Art. 3-6 of the WTO Agreement on Subsidies and Countervailing Measures on
prohibited subsidies and remedies available to affected member states.

134 Section 6, para. 1(d).

"% Ibid, para.1(e)

136 See Fasan, O., “Global Trade Law: Challenges and Options for Africa,” (2003)47(2) Journal of
African Law, pp.143 at 155-162.

137


http://www.wto.org/english/docs

“We reiterate our concern with the imbalances in the WTO Agreement.
We underscore the difficulties that many African countries face in
adapting their laws and regulations and improving their institutional
capacities to meet their WTO obligations.” 157

Although generally the GATT/WTO Agreement makes provision for Special and
Differential (S&D) treatment for developing states members, such S & D treatment is
usually temporary in nature; does not constitute a binding commitment on the part of
developed states; can be withdrawn in whole or in part, either unilaterally or
following international negotiations; and gives room for the developed states to select

the particular developing states they want to grant S & D treatment.'*®

The whole idea of incorporating the GATT/WTO principles into the 1994 Agreement
was in essence a move by the developed states to set aside the regulated regime of
production policy under the LOSC in favour of a more laissez—faire, free market
oriented regime. This is reflected in the statement of the representative of the
President of the United States of America on the law of the sea to the effect that:

“The United States believes that its interests... will best be served by
developing the resources of the deep seabed as market conditions
warrant. We have a consumer-oriented philosophy.”15 ?

The GATT/WTO regime infused into the 1994 Agreement, with its strong emphasis
on free market liberalism, is reflective of a system that fails to accept the crucial need
for special, generalised, legally binding protection for economically weaker states,
such as African land-based producer states, in order to bridge the inherent inequality

between these states and the industrialised, economically strong states.'*

157 Para. 9 of the Abuja Ministerial Declaration, Fourth Ministerial Conference of the WTO (22-23
September 2001), OAU/AEC/TD/MIN/Decl.1 (IV) Rev.3 of 23 September 2001
http://www.uneca.org/eca_resources/Conference_Reports_and_Other_Documents/espd/2001/WTO _rel
ated/Declaration.Final. PDF [Accessed on 25 October 2004].

18 See, for example, Art.27 of the Agreement on Subsidies and Countervailing Measures. See Bulajic,
“Commercial Relations”, op. cit., pp. 637-638. Also see para. 4 of the Abuja Ministerial Declaration,
Ibid. Also see the United States of America’s negative position on S&D to developing states at the
Doha negotiations of the WTO in Raghavan,C. “US Caveats on S&D, Wants “Full Integration of
Developing Countries’ (2002), http://www.twnside.org.sg/title/5247a.htm quoted in Chimni, B.S.,
“International Institutions Today: An Imperial Global State in the Making,” (2004) 15(1) EJIL, p.1 at 8.
'3 Statement by the Special Representative of the President, Feb.23,1982, DEPT. ST. BULL., May
1982 quoted in Oxman, “The 1994 Agreement and the Convention”, (1994) 88(4) AJIL,p.691.

190 See Bennouna, M., “International Law and Development,” in Bedjaoui(ed.), International Law:
Achievements and Prospects, op.cit.pp.619 at 624-625; Yusuf, A, Legal Aspects of Trade Preferences
for Developing States: A Study in the Influence of Development Needs on the Evolution of International
Law (The Hague/Boston/London, Martinus Nijhoff Publishers,1982), pp.24-41.
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(b) Economic Assistance.

The Agreement, while recognising the possible adverse impact of activities in the
Area on the export earnings or economies of developing land-based producer states,
jettisoned the idea of a generalised compensation system in favour of such states.
Rather, it merely outlines principles on the establishment of an Economic Assistance
Fund by the ISA.'®' This Fund is to provide assistance, where appropriate, in co-
operation with other international organisations, whether regional or global, which

have the infrastructure and expertise to carry out such assistance programmes.'®*

Only developing land-based producer states whose economies are determined to be
“seriously affected” by the production of minerals from the deep seabed are to be
assisted from the Fund.'®® The Agreement provides that the Fund is to be established
from the portion of the funds of the ISA over and above its administrative
expenses.164 The Fund is to receive monies only from payments received from

contractors, including the Enterprise, and voluntary contributions.'®’

The amount to be set aside for the Fund is to be determined by the Council from time
to time acting upon the recommendation of the Finance Committee.'®® The

17 gives room for certain

composition of the Council and the Finance Committee
developed industrialised states to determine what amount actually goes into this Fund
and thereby influences whether or not the Fund is effective. Brown argues that the
composition of the Finance Committee puts the industrialised states in a position to
ensure that excess amounts are not set aside for the Fund.'® It does appear by

extension that this will mean that such industrialised states are also in a position to

161 Section 7. See Nelson, L.D.M, “The New Deep Sea-Bed Mining Regime”, (1995) 10(2) The
International Journal of Marine & Coastal Law, p.191 at 199.
192 Ibid. para.1(c).
'3 Ibid. para.1 (b).
'** The Fund has since been established. See Regulation 5.8 of the ISA’s Financial Regulations which
became effective on 23 March 2000, ISBA/6/A/3, of 28 March 2000. See Brown, Sea Bed Energy and
Minerals Vol.2, op.cit, p.130.
::z Section 7 para. 1(a) of the Annex to the Agreement.

Ibid.
17 See section 4.1.3.1 of chapter 4 of this thesis.
18 See Brown, “The 1994 Agreement on the Implementation of Part XI of the UN Convention on the
Law of the Sea: breakthrough to universality?” op.cit. at p.13.
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determine the extent of economic assistance a land-based producer state may get. The
strong position of the industrialised developed states in the Council and the Finance
Committee, coupled with the requirement that the extent and period of the assistance
be determined on a case by case basis,'®’ exposes the Fund to the inherent danger of it
being used as a subtle tool by developed industrialised states to control developing
land-based producers’ domestic policies.'”® This has been the experience of African
states in respect of international multilateral financial institutions, such as the IMF
and the World Bank, that are dominated by certain industrialised states. African states
seeking financial assistance from these organisations have had to comply with rigid
conditionalities imposed by these organisations, amounting in certain cases to
interference with these states’ domestic policies, in order to have access to the

. . 17
financial assistance.'”!

The 1994 Agreement, through its provisions on economic assistance to developing
land-based producers, has in essence entrenched the influence of the industrialised

states over the regime.

3.2.3. Financial Terms of Contracts

The LOSC lists six objectives that should guide the ISA in adopting rules, regulations
and procedures concerning the financial terms of contracts between it and contractors.
These objectives are namely: to ensure optimum revenues for the ISA from the
proceeds of commercial production; to attract investments and technology to deep
seabed mining; to ensure equal financial treatment and comparable financial
obligations for all contractors; to provide incentives for contractors on a uniform and
non-discriminatory basis with a view to encouraging joint ventures between the
contractors, the Enterprise and developing states and their nationals in order to
stimulate transfer of technology and expertise to the Enterprise and developing states;

to enable the Enterprise to engage in seabed mining effectively at the same time as

199 Section 7 para. 1(d) of the Annex to the Agreement.

170 On how internal policies of African nations are controlled by industrialised nation dominated
international aid bodies see Lancaster, C., Aid to Africa — So Much to Do, So Little Done,
(Chicago/London, University of Chicago Press, 1999), pp.74-82;

"\ Harris, L., “The Bretton Woods System and Africa”, and Onimode, B., “IMF and World Bank
Programmes in Africa” in Onimode, B. (ed.), The IMF, The World Bank and African Debt — The
Economic Impact, (London/New Jersey, Zeb Books Ltd, 1989), pp.19-24 and 25-33 respectively; See
also Toussaint, E., and Drucker, P., IMF/World Bank/WTO. The Free Market Fiasco (Amsterdam,
Netherlands, IIRF/IIRE, 1995).
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other contractors; and to ensure that seabed mining contractors are not through
financial incentives subsidised so as to give them an artificial competitive advantage
over land-based miners.'”> A perusal of these objectives, as rightly pointed out by
Brown, indicates that some of them are rather contradictory.!”® The LOSC sought to
accommodate, on the one hand, the interest of developing states to have a financially
buoyant and independent ISA, with its commercial corporation, the Enterprise, able to
effectively embark on seabed mining, as well as the need to protect land-based
producers from a diversion of investment from land-based mining to deep seabed
mining. 174 On the other hand, there was the interest of developed, industrialised states
to have minimal and non-discriminatory financial terms that would encourage
investment in seabed mining. The aim of accommodating these divergent interests in

the objectives was to achieve compromise, a hallmark of UNCLOS II1.'"

Brown identifies, as one of the reasons for the developing states’ stance on financial

terms, that:

“...the developing countries were concerned to ensure not only that the
overall share of the Authority in the proceeds of deep-sea mining should
be substantial but also that a significant part of the Authority’s share
should take the form of ‘front-end’ payments, that is, payments made at
the beginning or in the early years of the contract before commercial
production has started to generate income for the contractor. The reason
for this preference was the need, as then perceived, to provide funds to
enable tll;g Enterprise to commence operations without too much
delay.”

In addition to a desire for funds to enable the Enterprise to commence operations
promptly, it does appear that the whole idea could also suggest a yearning on the part
of developing states, including African states, for some level of financial
independence of the ISA from contributions of member states. This in itself suggests

an attempt on the part of developing states to reduce the influence of industrialised

'”2 Annex I1I, Art.13 (1) of LOSC.

I3 See Brown, Sea-bed Energy and Minerals, Vol.2, op.cit.pp.136-137. For more on the negotiations in
the Conference concerning financial terms of the contract, see Ogley, Internationalizing the Seabed,
(England, Gower Publishing Company Limited, 1984), pp.156-161.

1" See the statement of the Chairman of the Working Group of 21, UNCLOS III Official Records
Vol.XII, p.78.

17 See Report of the Chairman of Negotiating Group 2 to the First Committee, NG2/10/Rev.1 of 14
September 1978, UNCLOS 111, Official Records Vol.X, pp.63 and 144 and Brown, Sea-Bed Energy
and Minerals, Vol.2, op.cit.p.136.

176 Brown, Seabed Energy and Minerals, Vol.2, op.cit. p.135.
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developed states, which through financial contributions to international organisations
generally exert considerable influence. An international organisation, able to generate
its own funds independently of its members’ financial contributions, would certainly
be more independent of control of high contributing states parties. This in essence,
along with the original composition of the institutions of the regime,'”’ would have
created an environment whereby the developing states, including African states, by
working in concert through fora such as the Group of 77, would through numerical

strength effectively influence the agenda of the ISA.

L The Position under Part XI.

In a bid to be as detailed as possible concerning the financial terms of the contract, the

Convention, in Annex III, embarked on a rather complicated and longwinded

elucidation of such terms. '’® In essence the provisions required three kinds of

payments from the contractors, namely:

e An administrative processing fee of $US 500,000 per application, provided that if
the cost of processing an application was less than $US 500,000, the difference
was to be refunded to the applicant. This fee was to be reviewed from time to time
by the Council;'”’

e An annual up front fixed fee of $US 1 million from the date of entry into force of
the contract, provided that if the approved date of commencement of commercial
production was postponed because of a delay in issuing the production
authorisation, this annual fee would be waived during the period of such
postponement. However from the date of commercial production the contractor
was to pay either the production charge or the annual fixed fee, whichever was
greater; 180

e Within a year from the date of commencement of commercial production the
contractor could either choose to continue to pay the ISA a production charge or a

combination of production charge and a share of net proceeds calculated in

accordance with certain complicated methods stated in Article 13."®' These latter

'"7 See Chapter 4 of this thesis.

'78 See Art.13 (1)-(15) of Annex III to LOSC. For details see Brown, Seabed Energy and Mineral
Resources and the Law of the Sea, vol.2 (1986), op.cit.pp. 11.4 37-48; Jagota, “The Seabed outside the
Limits of National Jurisdiction”, op.cit.pp.927-928.

7% Art.13 (2) of Annex III to the LOSC.

"% Art.13 (3) of Annex IIL.

81 Art.13 (4) of Annex III.
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payments could either be in convertible currency or equivalent market value of

processed metals. 182

Along with dispute settlement procedures over the financial terms of contracts,
complex rules on the calculation of production charges and net proceeds, accounting
and auditing procedures, they constituted rather detailed provisions on financial
matters for a venture which was not anticipated to be undertaken on a commercial

scale in the near future.'®®

11. The Position under the 1994 Agreement.

The financial terms of contracts were also a matter of concern to some industrialised
states, concerns that were raised at the Secretary-General’s consultations on the
original Part XI provisions. These states were of the view that the up front fixed fee
had become a disincentive to investment in seabed mining. Further, some states
expressed concerns at the rate of taxation on profits, though it compared favourably
184

with the rates paid by those engaged in land-based production of similar minerals.

These concerns were addressed by the 1994 Agreement.

The provision dealing with application fees was modified and the fee reduced from

US$500,000 to US$250,000.'%

Although retaining the objectives of the financial terms contained in Part XI, the 1994
Agreement swept aside the detailed provisions of Article 13 of Annex IIL'*® and
opted for merely laying down general principles. These principles are as follows'®:

(a) The system of payments to the Authority shall be fair both to the
contractor and to the Authority and shall provide adequate means of
determining compliance by the contractor with such system;

'82 Art.13 (12) of Annex III.

183 Art.13 (5)-(15) of Annex III.

1% “Information Note concerning the Secretary-General’s informal consultation on outstanding issues
relating to the deep seabed mining provisions of the UN Convention on the Law of the Sea, New York,
25 March 19917 in Secretary-General’s Informal Consultations on Outstanding Issues Relating to the
Deep Seabed Mining Provisions of the United Nations Convention on the Law of the Sea: Collected
Documents, op.cit.p.18.

'8 Section 8 para.3 and Section 1 para. 6(a) (ii) of the Agreement.

'® The Agreement in Section 8 para. 2 states that the provisions of Annex III article 13, paragraphs 3 to
10 shall not apply.

"7 Section 8 para.1 (a)-(f) of the Agreement. See for details Brown, Sea-bed Energy and Minerals,
Vol.2 (2001), op.cit.pp.134-140.
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(b) The rates of payments under the system shall be within the range of those
prevailing in respect of land-based mining of the same or similar minerals
in order to avoid giving deep seabed miners an artificial competitive
advantage or imposing upon them a competitive disadvantage;

(c) The system should not be complicated and should not impose major
administrative costs on either the Authority or on a contractor.
Consideration should be given to the adoption of a royalty system or a
combination of royalty and profit-sharing system. If alternative systems
are decided upon, the contractor has the right to choose the system
applicable to its contract. Any subsequent change in choice between
alternative systems, however, shall be made by agreement between the
Authority and the contractor;

(d) The annual fixed fee shall be payable from the date of commencement of
commercial production. This fee may be credited against other payments
due under the system adopted in accordance with subparagraph(c). The
amount of the fee shall be established by the Council;

(e) The system of payment may be revised periodically in the light of
changing circumstances. Any changes shall be applied in a non-
discriminatory manner. Such changes may apply to existing contracts only
at the election of the contractor. Any subsequent change in choice
between alternative systems shall be made by agreement between the
Authority and the contractor;

(f) Disputes concerning the interpretation or application of any rules and
regulations based on these principles shall be subject to the dispute
settlement procedures set out in the Convention.

Whilst the objectives of the financial terms of the contract under LOSC were not
touched by the Agreement, the potency of such objectives favourable to the
developing states, including African states, has been effectively watered down by the
general principles enunciated in the Agreement. The payment of up front fixed fees
has been suspended by the Agreement and is payable only upon commencement of
commercial production. This in essence removes any hope in the near future of the
ISA having funds independent of members’ contributions. Therefore the ISA would
still depend on members’ contributions with the inevitable fall out of having to
succumb to the dictates of the major contributors. This, together with the power
conferred by the Agreement upon the Council (where western industrialised states
have significant powers to block unfavourable decisions) to determine the amount of
the annual fixed fee due upon the commencement of commercial production,
effectively diminishes any hope of the developing states, including African states,
assuming a more influential role in a financially independent and self-sufficient ISA.

Brown, in examining the modification by the Agreement of the original Part XI
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provisions on financial terms, points out that the Agreement “reflects a change in the

balance of influence as between the developing and developed states...." 188

3.2.4. Review Conference.

According to Mahmoudi the possibility of a review of the parallel system of mining
was “a sine qua non” for developing states’ acceptance of this system of utilisation of
the resources of the Area. '® He identified two possible reasons for the importance
attributed to the review scheme by developing states. First, he pointed out that it was
partly because, in accepting the parallel system, they were accepting something which
had not yet been tried in practice, and second, because the whole idea of the parallel
system was contradictory to the idea of joint management under the common heritage
of mankind.'”® The idea of the review system, which interestingly had its origins in
the proposal of the Secretary of State of the United States of America,'®! was to create
an opt-out route for the developing states after a certain period of time, in the
eventuality that the parallel system, which they had conceded as part of the
mechanism of compromise, did not ultimately accomplish the essence of the principle

of the common heritage of mankind. 192

L The Position under Part XI.

The LOSC made provision for a review mechanism, consisting of a Periodic Review
and a Review Conference. While the Periodic Review provisions of Part XI have not
been modified by the 1994 Agreement, this is not the case for Review Conference
provisions as will be seen in the section below. It appears that the crux of developed
industrialised states’ objection to the review mechanism, in view of the retention of
the Periodic Review provisions in the Agreement, was not an objection to the idea of
the review per se. Rather, their objection was in respect of the possibility that a review
introducing amendments would be binding upon a state party that had not consented
to such amendments. Under the Periodic Review, the developing states dominated
Assembly'® is given the power every five years to undertake a general and systematic

review of the manner in which the regime of the Area has operated in practice.

'88 Brown, Sea-bed Energy and Minerals, Vol.2 (2001), op.cit.pp.134-140.

'*> Mahmoudi, op.cit.p.222.

"% Ibid.

! Brown, Sea-Bed Energy and Mineral Resources etc, vol. 2 (1986), op.cit.p.II.3, 9.
"2 Ibid. 1.4 7-10.
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However, there is no indication that such review will be binding on states parties
without their consent. All that the Periodic Review provision says is that the
Assembly may thereafter, in the light of the review, adopt, or recommend that other
organs adopt, measures in line with the provisions of Part XI and the annexes related
thereto, which will lead to the improvement of the operation of the regime.'** The first
of such review was to take place in 2000, during the sixth session of the ISA.
However, the Assembly accepted the advice of the Secretary-General of the ISA that
as a result of the brief experience in implementing the regime such review would be
rather premature.'®® The Periodic Review is expected to be taken up at the Eleventh

Session of the ISA in 2005.'%

The Review Conference, on the other hand, was more contentious. It was to be
convened fifteen years from 1 January of the year in which the earliest commercial
production commenced under an approved plan of work. The Assembly was also
given the power to convene this Conference to review the provisions of Part XI and
the annexes thereto. In reviewing these provisions, the Conference was to consider
certain issues, in the light of the experience gained during the fifteen years, namely:197

“(a) whether the provisions of this Part which govern the system of
exploration and exploitation of the resources of the Area have achieved
their aims in all respects, including whether they have benefited mankind
as a whole;
(b) whether, during the 15-year period, reserved areas have been
exploited in an effective and balanced manner in comparison with non-
reserved areas;
(c) whether the development and use of the Area and its resources have
been undertaken in such a manner as to foster healthy development of the
world economy and balanced growth of international trade;
(d) whether monopolisation of activities in the Area has been prevented,
(e) whether the policies set forth in articles 150 and 151 have been
Sfulfilled; and

(g) whether the system has resulted in the equitable sharing of benefits
derived from activities in the Area, taking into consideration the interests
and needs of the developing States.”

'3 See Chapter 4 of this thesis on institutions.

"** Art.154 of LOSC.

'’ See Para.5 of the Report of the Secretary-General of the International Seabed Authority under article
166, paragraph 4, of the United Nations Convention on the Law of the Sea, ISBA/10/A/3 of 31 March
2004.

" Tbid.

197 Art.155 (1) (a)-(f) of LOSC.
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Whilst the focus of the Conference was to review the system of exploitation, i.e., the
parallel system, it was to also ensure the maintenance of certain “core” matters,
including the principle of the common heritage of mankind; the equitable exploitation
of the resources of the Area for the benefit of all states, especially developing states;
the power of the ISA to organise, conduct and control activities in the Area; the
exclusion of claims or exercise of sovereignty over any part of the Area; the
prevention of monopolisation of activities in the Area; the exclusive use of Area for
peaceful purposes; and the principles of Part XI concerning marine scientific research,
transfer of technology, protection of environment and human life, rights of coastal
states and other states in respect of the Area, and the legal status of the waters

superjacent to the Area and the air space thereof.'*®

The decision-making procedure for the Review Conference, like that of the UNCLOS
III, was to initially make every effort to arrive at an agreement concerning any
amendments by way of consensus.'*”> However, if five years after the commencement
of the Conference such consensus was not arrived at in respect of the system of
exploration and exploitation, in the ensuing 12 months a three-fourths majority of the
states parties could adopt and submit for ratification or accession amendments
changing or modifying this system. Thereafter, such amendments would enter into
force for all states parties, whether or not they consented to it, 12 months after the
deposit of instruments of ratification or accession by three-fourths of the states
parties.zo0 It was, however, emphasised that such amendments adopted by the Review

Conference were not to affect rights acquired under existing contracts.”!

The negotiations during the UNCLOS III concerning the review system sought to
achieve a compromise between the developing states and developed states.® Despite
certain concessions on this issue by the developing states, including for example
conceding to the increase from two-thirds to a three-fourths majority the threshold for
adoption and ratification of amendments, certain developed states remained

unsatisfied.

%8 Art.155 (2) of LOSC.
%9 Art.155 (3) of LOSC.
29 Art.155 (4) of LOSC.
201 Art.155 (5) of LOSC.
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11 The Position under the 1994 Agreement.

Certain developed industrialised states expressed concerns at the informal
consultations that amendments under the Review Conference could be binding
automatically on a state without its approval. They expressed the view that any
amendment under the review system should only be effective if ratified or acceded to
by all states parties.””> The objections of these states were not surprising, since under
the general law of treaties an amending agreement, as a general rule, does not bind a

204

state party which has not consented to such amending agreement,”" although the

original treaty may deviate from this general rule by providing otherwise.**

The Agreement, in addressing the concerns of the industrialised states, starts off by
saying that the “provisions relating to the Review Conference in Article 155,
paragraphs 1, 3 and 4 shall not apply.”**® However, the requirement under Article
155, paragraph 2 of LOSC that certain core principles’”’ be maintained, along with
the provision of paragraph 5 preserving the existing rights of contractors after an
amendment, are retained by the Agreement.208 The Agreement then declares that the
amendment procedures in Articles 314, 315 and 316 of the LOSC shall apply to

amendments relating to the Agreement and Part X1.2%

Under Article 314 a proposal for amendment made by a state party after having been

circulated by the Secretary-General to all states parties, may be adopted subject to the

202 See UNCLOS 111 Official Record, vol. IX, p.25 at para.40; UNCLOS III Official Record, vol. X,
p.26, UNCLOS 111 Official Record, Vol.XII1, pp.113 and 137.

#93 «“Information Note concerning the Secretary-General’s informal consultation on outstanding issues
relating to the deep seabed mining provisions of the UN Convention on the Law of the Sea, New York,
25 March 19917 in Secretary-General'’s Informal Consultations on Outstanding Issues Relating to the
Deep Seabed Mining Provisions of the United Nations Convention on the Law of the Sea: Collected
Documents, op.cit. p.20.

204 Art.40 (4) of the Vienna Convention on the Law of Treaties (VCLT) 1969 provides “The amending
agreement does not bind any state already a party to the treaty which does not become a party to the
amending agreement...”

295 Art.40 (1) of VCLT states “Unless the treaty otherwise provides, the amendment of multilateral
treaties shall be governed by the following paragraphs.”(emphasis added).

2 Section 4 of the Annex to the Agreement.

27 See text at note 198 above.

2%8 Section 4 of the Annex to the Agreement.

*% 1bid. These formal amendment procedures have so far not been utilised by states parties to the
LOSC. See Freestone, D, and Oude Elferink, “Flexibility and Innovation in the Law of the Sea- Will
the LOSC Amendment Procedures ever be used?”, Paper presented at the Third Verzijl Symposium,
Stability and Change in the Law of the Sea: Selected Issues, Utrecht University, The Netherlands, 3
December 2004.
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approval of the Assembly, following the approval of the Council. In considering
whether to approve any such proposed amendment, the Council and the Assembly are
to ensure that it does not prejudice the system of exploration and exploitation of the
resources of the Area, pending the Review Conference.?!° However, the Agreement
provides that notwithstanding this latter provision “the Assembly, on the
recommendation of the Council, may undertake at any time a review of the matters
referred to in article 155, paragraph 1, of the Convention.” 21 The representatives of
states parties in the Assembly and Council are deemed to have full powers to consider
and approve the proposed amendment.’’? This may seem to suggest that since
decision-making in the Assembly and the Council can be by a qualified majority, if an
attempt to arrive at a decision by way of consensus fails, such amendments, if
approved by a qualified majority in those organs, would be binding even on states
parties that had not consented. However, this is not the case. Under the LOSC
decisions of the Council, in respect of the adoption of amendments to Part XI, must be
taken by consensus.’’’ Thus amendments could not be adopted if they were not

acceptable to the industrialised developed states.

Article 316(5) of LOSC goes on to state that any amendment relating exclusively to
activities in the Area and Annex VI (the statute of ITLOS) “shall enter into force for
all States Parties one year following the deposit of instruments of ratification or
accession by three fourths of the States Parties.” This provision appears to suggest
that any such amendments shall enter into force for all states parties, including states
parties that have not consented to such amendments. It is not clear if the retention of
Article 316(5) by the Agreement is an oversight. However, it does appear that any
such amendments, as mentioned earlier, would need the approval of the Assembly,
following the approval of the Council, to be adopted. It is unlikely in practice that
Article 316(5) would raise any significant concern for developed industrialised states
since the prior approval of the Council, where consensus is required for such

approval, would be required before such amendment is adopted.

219 Art.314 (2) of LOSC.
211 Section 4 of the Annex to the Agreement.
212 Art.314(1) of LOSC
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In theory, therefore, although the review of the matters referred to in Article 155(1)
can be done at any time and could result in amendments utilising the procedures of
Articles 314, 315 and 316, the power of the Assembly to unilaterally embark on a
review has been curtailed since it is required to act upon the recommendation of the
Council.2"* In reality it is doubtful if the Council, where the industrialised developed
states have a strong position, would make any such recommendation for review that
would be against the interest of the developed industrialised states. The Agreement
has therefore effectively curtailed the ability of African states and other developing
states to use their numerical dominance in the Assembly to unilaterally embark on a

review of matters of interest to them in respect of the system of mining.

3.3. Factors influencing the decision of African states to concede to the 1994
Agreement.

As a result of the refusal of certain industrialised states, including the United States of
America, United Kingdom, Germany, Netherlands, Belgium and Italy, to ratify the
LOSC as a result of the original Part XI provisions, the then Secretary-General of the
United Nations, Javier Perez de Cuellar, in a bid to pave the way for universal
participation in the Convention, initiated informal consultations to consider and take
steps to address the concerns of these states.”'” These informal consultations, which
commenced in 1990 and went on till 1994, were in two phases. The first phase, from
1990 to 1992, involved a small closed group of some 30 key states, including the
industrialised states objecting to certain provisions of the original Part XI, and was to
identify the concerns that had led to the industrialised states’ refusal to ratify the
Convention. Thereafter, the second phase, from 1992 to 1994, was thrown open to all
interested states and about 90 delegations were represented at the consultations in this
phase.?'® Ambassador Frank Njenga holds the view that the initial closed door

meetings (1990-1992) of the informal consultations, during which period negotiations

213 Art.161 (7) (d) of LOSC. See section 3, paragraph 5 of the Agreement which excludes decisions that
under the LOSC must be taken by consensus in the Council. See section 4.1.3.1(II) (iii) of chapter 4 on
decision-making in the Council.

214 Section 4 of the Annex to the Agreement.

215 Even before the Informal Consultations, the Group of 77, through its Zambian Chairman, had
indicated the Group’s willingness to address specific concerns of the industrialised states in respect of
Part XI as far as August 1989. See Anderson, D.H., “Efforts to Ensure Universal Participation in the
United Nations Convention on the Law of the Sea”, (1993) 42 /.C.L.Q., pp. 654 at 657.

216 «“Introduction” in Secretary-General’s Informal Consultations on Outstanding Issues Relating to the
Deep Seabed Mining Provisions of the United Nations Convention on the Law of the Sea: Collected
Documents, op.cit.pp.1-5.

150



advanced far, excluded most developing states, including African states and gave an
unfair advantage to the industrialised states, a number of which were part of that
meeting.?!” He further opines that even the second stage of the consultations, which
was thrown open to all states, witnessed a situation where developing states,
especially African states, were inadequately represented, either due to lack of funds to
send any representative or, in cases where there were representatives, to the absence
of experts of high quality on the subject, as was the case with UNCLOS III, to
represent the interest of these nations.”'® According to him this resulted in the

““

Agreement, which has “... far-reaching consequences and [involve], to a large
extent, one-sided concessions to industrialised countries with hardly any
corresponding obligations on their part. »21 He further pointed out that the

6«

Agreement made ‘... significant concessions to industrialised countries without any
tangible benefits for developing countries.””® Although it may be the case that
African states were not significantly represented in the first phase of the consultations,

there is some evidence of the attendance of representatives of African states.??!

In this writer’s view the significant, almost one-sided, concessions made by African
states during the consultations goes beyond the exclusive nature of the first phase of
the consultations and the quality of the African representatives. It is suggested that
two broad reasons can be identified for these concessions. First, unlike the UNCLOS
III negotiations where the African states had articulated a common position in the

form of the O.A.U. Declaration on the law of the sea issues,222 there was no clear cut

217 See Frank Njenga’s Commentary in Mensah, T.A., (ed.), Ocean Governance: Strategies and
Approaches for the 21°' Century - Proceedings,, the Law of the Sea Institute twenty-eighth annual
conference, Honolulu, Hawaii, July 11-14, 1994 (Honolulu, University of Hawaii, Law of the Sea
Institute, 1996), pp.261-262.

28 Njenga’s intervention from the floor, ibid. at pp.271 and 273. See, however ,contradicting this
position the intervention from the floor of Barbara Kwiatkowska and Wesley Scholz at ibid. pp.267 and
263 respectively.

2% Njenga, ibid.p.262.

220 Tbid.

221 For example, at the informal consultation held on 19 July 1990 the Secretary-General of the United
Nations acknowledged the presence of Ambassador Jose Luis Jesus of Cape Verde (also chairman of
the PrepCom) and even at the informal consultation held on 23 July 1991the Tanzanian Ambassador is
recorded to have raised some procedural points. See “Introductory Remarks by the Secretary-General
for the Informal Consultation on the Law of the Sea, 19 July 1990” and “Mr. Nandan’s summary at the
conclusion of the Secretary-General’s Informal Consultation on outstanding issues relating to the deep
seabed mining provisions of the UN Convention on the Law of the Sea, 23 July 1991” in Secretary-
General’s Informal Consultations on Outstanding Issues Relating to the Deep Seabed Mining
Provisions of the United Nations Convention on the Law of the Sea: Collected Documents, op.cit.pp.9
and 32.

222 UNCLOS 111, Official Records, Vol. III, pp.63-65.
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written articulated position taken by African states in these informal consultations. It
is suggested that this lack of a common articulated position on the deep seabed issues,
under the auspices of the then O.A.U, significantly weakened the standing of African
states in such negotiations and therefore it is not surprising that they appear to have
made substantial concessions during the consultations. Second, the concessions on the
part of African states could be attributed to certain factors arising from economic and
political changes emerging in the global sphere as well as the domestic setting of
these states. The Secretary-General of the United Nations, in seeking to justify the
informal consultations, identified certain reasons for them, including the fact that,
contrary to the expectations at the UNCLOS III, commercial mining of the Area was
no longer imminent; the evolution of international relations from tension and
confrontation towards co-operation; the change of the global economic climate
favouring the free-market oriented policy; and the work of the PrepCom, which gave
more understanding of the practical aspects of deep seabed mining.”*® While these
reasons generally explain the informal consultations and the eventual 1994 Agreement
overwhelming adopted by a number of states, including African states, at the forty-
eighth session of the General Assembly, the following analysis seeks to pinpoint
certain factors that could have particularly influenced the decision of African states to

224 In so doing, the writer is not unaware that the different

concede to the Agreement.
states in Africa would have their own peculiar reasons based on national and/or
foreign policy interests for becoming parties to the Agreement. This analysis therefore
does not purport to be a state by state examination of such peculiar reasons that have
caused these states to concede to and become parties to the 1994 Agreement, though it
is at variance with certain hard-won victories in favour of developing states, including

African states, contained in the original Part XI, which were attained after

223 “Introductory Remarks by the Secretary-General for the Informal Consultation on the Law of the
Sea, 19 July 1990” in Secretary-General’s Informal Consultations on Outstanding Issues Relating to
the Deep Seabed Mining Provisions of the United Nations Convention on the Law of the Sea: Collected
Documents, op.cit.pp.9-10. Also see at the 100™ meeting of the forty-eighth session of the General
Assembly the comments of the Kenyan representative, Mr. Muthaura, basically rehashing the reasons
given by the Secretary-General as the reason why many states, including those that had already ratified
the LOSC ,accepted the draft 1994 Agreement. General Assembly, forty-eighth session, Official
Records, A/48/PV.100 of 27 July 1994, p.5.

224 Algeria, Benin, Botswana, Cameroon, Cape Verde, Congo, Cote d’ Ivoire, Egypt, Eritrea, Ethiopia,
Gabon, Ghana, Kenya, Libya, Madagascar, Mauritius, Morocco, Mozambique, Namibia, Nigeria,
Senegal, Seychelles, South Africa, Sudan, Togo, Tunisia, Uganda, Tanzania and Zimbabwe voted in
favour of the Resolution. See Law of the Sea Bulletin, Special Issue IV, 16 November 1994, p.7. There
are presently 24 African states that are parties to the Agreement. See Table 1 in Chapter 2 of this thesis
for the number of African states that are parties to the Agreement.
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excruciating and time-consuming negotiations in UNCLOS III. Neither does 1t profess
to be an exhaustive examination of all the possible factors influencing the decision of

225 Rather, the analysis seeks to pinpoint

African states as regards the 1994 Agreement.
certain crucial broad factors, including certain changes in the international polity,
which either directly or indirectly influenced the decision of African states to accept

the Agreement.”*¢

3.3.1. Emergence of the market-oriented economy as the dominant world policy.

In the Report of the Secretary-General on the informal consultations, the shift to a
more market-oriented economy was one of the reasons given for the informal
consultations on issues affecting Part X127 According to the Report,

“The general economic climate had been transformed as a result of the
changing perception with respect to the roles of the public and private

sectors. There was a discernible shift towards a more market-oriented

economy”. 228

This shift to a market-oriented economy, which emerged as the dominant world
policy with the collapse of the former USSR, had a strong influence in altering the
perception of African states of the deep seabed regime. A market-oriented policy, that
advocates a more deregulated economy and discourages state-owned enterprises, has
emerged as an important element in the domestic policy of most African states. Not
surprisingly it is reflected in the present international policy of African states on the

deep seabed.

225 On other factors influencing the need for the 1994 Agreement, see Joyner, C., “The United States
and the New Law of the Sea”, (1996) 27 Ocean Development and International Law, pp.41-58,
especially at pp.49-50; Charney J., “The United States and the Revision of the 1982 Convention on the
Law of the Sea”, (1992) 23 Ocean Development and International Law, pp.279-303; Anderson, D.H.,
“Universal Participation in UNCLOS” and “Further Efforts to Ensure Universal Participation in the
UNCLOS” in (1993) 42 I.C.L.Q.,pp.654-664 and (1994) 43 1.C.L.Q.,pp.886-893 respectively; and
Baslar,K., The Concept of the Common Heritage of Mankind in International Law, (The
Hague/Boston/London, Martinus Nijhoff Publishers, 1998),pp.205-220.
226 See, for example, the comments of the representative of Algeria, Mr. Lamamra, to the 100" plenary
meeting of the forty-eighth session of the General Assembly as follows: “It should be noted that, at
times, some provisions of the draft Agreement [1994 Agreement] go well beyond mere implementation
of certain provisions of Part XI of the Convention and often introduce substantive modifications of the
original text. Yet realism led my delegation to agree with the terms of the draft Agreement, which in the
circumstances are the only possible basis for promoting universal acceptance of the Convention, in
particular by the world’s largest maritime Powers.” General Assembly, forty-eighth session, Official
Records, A/48/PV.100 of 27 July 1994, p.26.
zz; Law of the Sea Bulletin, Special Issue IV, 16 November 1994, p.1.

Ibid.
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Prior to the current shift to a market-oriented economy policy, most African states
had on independence, mostly in the fifties and sixties, established a number of state-
owned enterprises and thereby had mainly a regulated government dominated
economy. By the eighties these states found themselves in dire economic condition
mainly as a result of corruption and mismanagement of the economy. Consequently,
many of them approached international financial institutions, such as the IMF and the
World Bank, for financial aid. These institutions prescribed deregulation of the
economies for these African states, largely in the form of government divestment
from state-owned enterprises (Privatisation).229 The reasoning of these international
financial institutions, based on their ethos of promoting a free market economy, was,
amongst other things, that deregulation promotes economic efficiency. Over the years
the policy-makers in most African states appear to have accepted that regulation as
exemplified in state-owned enterprises leads to economic inefficiency. They believe
that deregulation in order to promote a free-market milieu will lead to economic
efficiency and cost-effectiveness. For example, President Olusegun Obasanjo of
Nigeria in support of deregulation through privatisation declared that state enterprises
“suffer from fundamental problems of defective capital structure, excessive
bureaucratic control or intervention, inappropriate technology, gross incompetence
and mismanagement, blatant corruption and crippling complacency.”230 Another top
policy-maker in Egypt contends that “Public opinion is different today from ten years
ago. People used to be afraid of privatisation. They thought the intervention of the
government was crucial. »21 He went on to remark that, “After many successful
privatisations people have become convinced that it is good. Many people tell us we

are not going fast enough. »232

It is therefore not surprising, in the light of the various domestic policies of African

states embracing deregulation through privatisation, that a number of African states

229 See Makalou, O., Privatisation in Africa: A Critical Analysis, 9" International Anti-Corruption
Conference(IACC),10-15 October 1999, Durban, South-
Africa,http://www.transparency.org/iacc/9th _iacc/papers/dayl/wsl/dnld/d1ws] omakalou pdf
[Accessed 11 February 2005] and Harsch, E., “Privatisation shifts gears in Africa”, Africa Recovery(A4
United Nations Publication), Vol.14(1), April 2000,
http://www.un.org/ecosocdev/geninfo/afrec/vol14nol/apr00.htm [Accessed 11 February 2005]

230 Harsch, ibid.

21 «Special Advertising Section, World Focus —Egypt”, Time Magazine, Vol. 160(22), 25 November
2002, p.2

22 Ibid.
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were not averse to accepting the 1994 Agreement in the international sphere. The
basis of the Agreement is that the original Part XI, which in many ways involved
much regulation by the ISA, would lead to economic inefficiency. The 1994
Agreement purports to promote economic efficiency in the deep sea bed regime

233 and cost-effectiveness.”**

through free-market principles
3.3.2. Lack of finance.

The effect of lack of finance cannot be overlooked as one of the critical factors
influencing the decision of African states to concede to the Agreement. Njenga,
relying on a United Nations Office of Ocean Affairs background note on the
Administrative Arrangements, Structure and Financial Implications of the ISA, and
also the proposal of the AALCC and I01,2*® argued that the financial requirements of
the new institutions could be effectively met by developing states.”*® The reality on
ground suggests the contrary.”®” In the international sphere the bulk of the financial
contributions that ensures the effective day to day running of global international
institutions, comes mainly from the developed industrialised states, the instigators of
the need to alter the original Part XL.7® The attempt by developing states to reduce
this influence by trying to evolve an institutional framework able to generate its own
income independent of financial contributions of member states, was flawed in the
sense that this income was to come from contractors’ fees to be derived mainly from

the entities of the industrialised developed states that had refused to be parties to the

33 See, for example, sections 5, 6 and 8 of the Annex to the Agreement.

4 See Section 1 of the Annex to the Agreement.

33 Alternative Cost-Effective Models for Pioneer Cooperation in Exploration and Technology
Development and Training: Joint Study by the IOI and AALCC (1989) in NILOS Documentary
Yearbook, op.cit. Vol.5 (1991), pp.558-594. This study arose out of a joint seminar of the AALCC and
IOI organised during the 8™ Summer Session of the PRECOM in August 1990.

% See Njenga, F.X., “The Significance and Cost of Ratification of the Law of the Sea Convention
1982", Paper presented at Pacem in Maribus XIX, on the theme “Ocean Governance: National,
Regional, Global Institutional Mechanisms for Sustainable Development in the Oceans”, Lisbon,
Portugal, 18-21 November 1991. http.//www.unu.edu/unupress/unupbooks/uul Soe/uul50e08.htm See
also Doc. AALCC/XXX/CAIRO/91/7 in NILOS Documentary Yearbook, op.cit. Vol.6 (1990), pp.524-
544,

27 As at 31 March 2004, 52 members of the ISA, mainly developing states, were in arrears for a period
of two years or more in respect of payment of their contributions, out of which 23 were African states
(Benin, Cape Verde, Comoros, Cote d’ Ivoire, the Democratic Republic of Congo, Egypt, Equatorial
Guinea, Gabon, the Gambia, Ghana, Guinea, Guinea-Bissau, Madagascar, Mali, Mauritania, Sao Tome
and Principe, Seychelles, Somalia, the Sudan, Togo, Uganda, Zambia and Zimbabwe). See para. 58 of
the Report of the Secretary-General of the International Seabed Authority under article 166 paragraph
4, of the United Nations Convention on the Law of the Sea, ISBA/10/A/3 of 31 March 2004.

2% See Part I1 of Chapter 4 of this thesis.
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LOSC, as a result of the original Part XI provisions.”®® If such states are not parties to

the LOSC, their entities cannot apply for contracts to undertake seabed mining.>*’

The other side of the coin concerning the issue of lack of finance, which in many
regards must have been a determining factor in the unwillingness of African states,
along with other developing states, to go it alone, was what Marffy-Mantuano
describes as the “tragically depressed situation” of these states.”*' Around the
eighties and the nineties most African states found themselves in dire economic crisis,
not even able to meet the costs of their domestic needs, as a result of scarce resources.
This made international commitments, including supporting international institutions,
an additional strain on scarce resources. These states were therefore in no position to
wholly support the institutional framework of the deep seabed regime even if cost
effective measures were adopted. This was all the more so since seabed mining was

unlikely to be undertaken on a commercially profitable scale in the near future.

3.3.3. The effect of the collapse of the U.S.S.R. on the international balance of power.
In his report on the informal consultations leading to the Agreement, the United
Nations Secretary-General also pointed out that beyond the shift to a free-market
economy “certain significant political” changes also underpinned the need for the
consultations.*? The collapse of the former U.S.S.R., as a result of Mikhail
Gorbachev’s glasnost and perestroika, can certainly be regarded as one of the
“significant political” changes which led to the informal consultations, eventually
culminating in the Agreement. The effect of the collapse of U.S.S.R. in the
international balance of power was described by Margaret Thatcher who, as the
former Prime Minister of Britain, had the privilege of being involved in real politik, in
the following words:

“As the jargon of the experts in geopolitics has it —and in such matters a
certain amount of jargon is permitted — we have moved with the end of the
cold war and the implosion of the Soviet Union from a ‘bipolar’ to a
‘unipolar’ world. Today America is the only superpower — not even the

239 See 3.2.3. above.

29 gee Art. 153(2) (a) of LOSC.

2! Marffy-Mantuano, “The Procedural Framework of the Agreement Implementing the 1982
UNCLOS”, op.cit.p.815.

2 Law of the Sea Bulletin, Special Issue IV, 16 November 1994, p.1.
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Roman, Habsburg or British Empires in their prime — had the resources,
reach or superiority over its closest rival enjoyed by America today.” 243

This shift from a ‘bipolar’ to a ‘unipolar’ world had an impact on African states’
‘clout’ in the international sphere.”** For as long as there were two “superpowers”,
both trying to expand their sphere of influence, African states were able to utilise the
conflict between these “superpowers” to induce favourable concessions from one or
the other of them.”® It has been argued that during the Cold War the two “super
powers” were attracted to Africa for strategic reasons, an attraction that has since
waned with the end of the Cold War.?*® For instance, as a result of the United States
interest to maximise the freedoms of the high seas, especially as regards navigation
and overflight, in order to counter any perceived threat from the former USSR, the
developing states, including African states, were, as a result of the package deal
approach in UNCLOS, able to eke concessions, including those on the deep seabed,

from the United States of America.?¥’

However, during the course of the informal
consultations African states were faced with a situation where the existing unipolar
world left “the lesser powers” with little choice but to accept the dictates of the only

“super power” and its “allies.”

%3 Thatcher, M., StateCraft — Strategies for a Changing World, (London, HarperCollins Publishers,
2002), p.25. On the Cold War see LaFeber, W., America, Russia and the Cold War 1945-1990 (New
York, McGraw-Hill Inc., 1991).

244 Okoth, P.G., “A Decade of Post-Cold War Disorder and Regional Disintegration in Africa”, Paper
presented at the African Association of Political Science (AAPS) 13" Biennial Congress on the theme,
“African Politics in the New Millennium: Facing the Challenges,” held in Yaoundé, Cameroon, June
19-22,2001. http://www.aaps.co.zw/Publications/ AIJP/Okoth.html; Reisman, W.M., “International
Law after the Cold War”, (1990) 84(4) AJIL, p.859 at 863.

243 This is not, however, to suggest that even in the heat of the Cold War the two superpowers did not
in certain situations, even including the issue of the seabed regime, have common interests to protect.
For example at the initial stages of negotiations at UNCLOS III, the then two superpowers both took
the position that the Authority should not have the exclusive right to explore and exploit the Area. The
only point of divergence appears to have been based on ideology. For the USA its preference was for
private companies to be the ones to engage in seabed mining while the then USSR wanted it to be only
States that should be engaged in such mining. See Ogley, Internationalizing the Seabed,
op.cit.pp.pp-34-36 and 148-149 and Mahmoudi, The Law of Deep SeaBed Mining, op.cit.pp.180-182.
24 See Callaghy, T. M., “Africa and the World Political Economy: More Caught between a Rock and a
Hard Place” in Harbeson, J.W., & Rothchild, D., (eds.), Africa in World Politics: The African State
System in Flux (Boulder, Westview Press, 2000), p.43 at 44. For another view, see Aka, P. C., “Africa
in the New World Order: The Trouble with the Notion of African Marginalization”, (2001) 9 Tulane
Journal of International & Comparative Law, pp. 187-221, where the writer argues that the whole
notion of marginalisation of Africa as a result of superpower disengagement is misleading.

247 See Charney, 1.1, “The United States and the Revision of the 1982 Convention on the Law of the
Sea”, op.cit. p.282; Schmidt, M.G., Common Heritage or Common Burden? : the United States
Position on Development of a Regime for Deep Sea-Bed Mining in the Law of the Sea Convention,
(Oxford, Clarendon Press, 1989), pp.103-213; Larson, D.L., “Reagan Rejection of the UN Convention,
(1984-85) 14 Ocean Development and International Law, p.337 at 338-339 and “Security Issues and
the Law of the Sea: A General Framework” (1985) 15 Ocean Development and International Law,
pp.99 at 101, 123-124.
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3.4. Conclusion.

There is no doubt that the 1994 Agreement has significantly altered the original Part
XI provisions. Apart from altering the institutional framework, which is discussed in
more detail in chapter 4 of this thesis, the Agreement has substantially modified the
original Part XI provisions on transfer of technology, production policy, financial
terms of contracts and the review conference. These alterations, in most part, tend to
favour the industrialised developed states to the disadvantage of developing states,
including African states. While some of the provisions of the original Part XI are
unchanged by the Agreement, it does appear, in the light of the 1994 Agreement and
divergence in interpretation, these provisions are not in practical terms what was
originally envisaged by African states. For example, the principle of the common
heritage of mankind, although unchanged, has been significantly watered down by the
Agreement. Also the principle of the use of the Area for only peaceful purposes
appears to be weakened by the fact that certain states argue that it does not preclude
the use of the Area for military activities in certain situations. The natural question,
therefore, is why African states, which had taken a vocal position in the UNCLOS III
on these issues, were ready to make concessions during the informal consultations
that culminated in the 1994 Agreement. This chapter suggests two broad reasons for
this. The first is the lack of an articulated common position on deep seabed issues
during the informal consultations, similar to the OAU Declaration during the
UNCLOS 111, to serve as a base point for a common negotiating stance by African
states on the concerns raised by certain developed industrialised states in respect of
the original Part XI provisions. Second, certain economic and political changes in
both the international sphere and the domestic setting of African states led to a change
in their perception of the issues of the deep seabed regime. These economic and
political changes identified in this chapter are the emergence of the market-oriented
economy as the dominant policy in most African states; the lack of finance to go it
alone for most African states, most of which from the eighties were already going
through dire economic crisis; and the collapse of the former USSR, which had the
effect of diminishing the ability of African states to play the then two superpowers

against each other in order to get concessions in international fora.
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Although African states have accepted the Agreement, which has as its bedrock free
market principles, it is recommended that the Agreement in its application needs to
take into consideration the peculiar disadvantaged position of the African continent in
relation to deep seabed mining. In applying free market principles, unequal parties
cannot be treated alike. Even in the domestic setting of virtually all the industrialised
states involved in bringing about the 1994 Agreement, the application of free market
principles clearly recognises that certain disadvantaged members of society require
special dispensation based on clear-cut guidelines to enable them to enjoy the benefits
of a free market economy.’*® There is no reason why similar special consideration
should not exist in the international society for the continent of Africa in respect of
deep seabed mining activities. The concessions under the Agreement are vague and
appear to be based on the arbitrary largesse of the industrialised states, rather than on
clear and specific guidelines. While it is arguable that general, rather than detailed,
principles may be more appropriate for the Agreement, especially at this stage when
commercial exploitation of the deep seabed is not imminent, it is suggested that the
ISA start to fashion out detailed rules and policies that would not only encourage
African states and other disadvantaged developing states to participate in deep seabed
mining activities, but would also provide effective protection for African land-based

producers.249

2% For example, in the domestic setting of most industrialised states operating the free market economy
there are certain social security benefits for poor persons and also special provisions for disabled
members of the society.

% See Art.160(2)(k) of LOSC that gives the Assembly the power “to consider problems of a general
nature in connection with activities in the Area arising in particular for developing states, as well as
those problems for states in connection with activities in the Area that are due to their geographical
location, particularly for landlocked and geographically disadvantaged states.” On the participation of
African states in deep seabed mining, the issues will be returned to in chapter 5 and 6.
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CHAPTER FOUR

INSTITUTIONS OF THE DEEP SEABED REGIME AND AFRICAN STATES.

This chapter shall limit its scope to considering institutions established in respect of the
legal regime of the deep seabed under Part XI of the LOSC, as modified by the 1994
Implementation Agreement, having regard to the contributions and role of Aftrican states.
It is divided into three parts. The first part of the chapter will examine the institutional
framework of the regime and the role of African states. This part is divided into two sub-
parts, Part A deals with the International Seabed Authority (ISA), while Part B deals with
the dispute settlement mechanism. The second part of the chapter examines the issue of
funding of these institutions and the contributions of Africa states, having in mind the
influence exercised in an international organisation by the states parties that are the major

financiers, while the third part is the conclusion.

Part1

4.1. Institutional framework of the deep seabed regime.

The institutional framework of the regime of the Area was a critical part of the agenda in
the course of deliberations and negotiations during the UNCLOS III. The negotiations at
the UNCLOS III on the status, composition, powers, functions and decision-making in
the various institutions once again manifested the great friction in the law of the sea
between the interests of the international community as a whole and national interests;
between mare liberum and mare clausum; and between the north (represented by
technologically superior developed states) and the south (represented by the
technologically less endowed developing states). By the end of the conference a rather
comprehensive and complicated institutional framework was put in place by the LOSC
82, which was later modified by the 1994 Agreement. The regime established an

institutional framework, an “international government” over the seabed,’' consisting of

" Allott, P., “Power Sharing in the Law of the Sea”, (1983) 77(1) AJIL, pp.1 at 13-14. These structures can
be equated to the structures contained in a typical democratic setting found in municipal governments. The
Assembly could be said to a type of legislative arm, while the Council, with its Commissions, could be
placed as the executive. Of course the Seabed Chamber of the ITLOS would be the judicial arm. However,
despite this analogy with the municipal democratic system it must, of course, be pointed out that whatever
similarities exist between the international and municipal law systems, there are peculiarities which
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the ISA and the International Tribunal for the Law of the Sea (ITLOS), Seabed Disputes
Chamber.

4.1.1. The African position on institutions of the seabed at UNCLOS III.

African states favoured at the UNCLOS III a deep seabed Authority with considerable
powers that was autonomous, strong and in complete control of deep seabed mining
activities. This was in contrast with the position of certain industrialised developed states
that wanted a weak Authority, acting merely as a licensing or registry body for seabed
miners.” The African position was articulated in the 1974 Declaration of the Organisation
of African Unity on Issues of the Law of the Sea, which declared as follows:

“That the African States affirm that:

(a) The competence of the international machinery shall extend over the seabed
and ocean floor and the subsoil thereof, beyond the limits of national
Jurisdiction;

(b) The machinery shall possess full legal personality with functional privileges
and immunities. It may have some working relationship with the United
Nations system but it shall maintain considerable political and financial
independence;

(c) The machinery shall be invested with strong and comprehensive powers.
Among others it shall have the right to explore and exploit the area, to
regulate the activities in the area, to handle equitable distribution of benefit
and to minimise any adverse economic effects by the fluctuation of prices of
raw materials resulting from activities carried out in the area; to distribute
equitably among all developing countries the proceeds from any tax (fiscal
imposition) levied in connexion with activities relating to the exploitation of
the area; to protect the marine environment; to regulate and conduct
scientific research and in this way to give full meaning to the concept of the
common heritage of mankind,

(d) There shall be an assembly of all members which shall be the repository of
all powers and a council of limited membership whose composition shall
reflect the principle of equitable geographical distribution and shall exercise,
in a democratic manner, most of the functions of the machinery. There shall
also be a secretariat to service all the organs and a tribunal for the settlement

distinguish the two. For example, in respect of the international law system, sovereignty and the formal
equality of states require the consent of states before they can be bound by decisions of an international
organisation. On this see generally Sands, P., & Klein, P., Bowett’s Law of International Institutions, 5*
edition (London, Sweet & Maxwell, 2001), pp.261-438.

2 Rembe,N.S., Africa and the International Law of the Sea: A Study of the Contribution of the African
States to the Third United Nations Conference on the Law of the Sea, (Alphen aan den Rijn, the
Netherlands, Sijthoff & Noordhoff, 1980), pp. 57-68; See generally Adede, A., “The Group of 77 and the
Establishment of the International Sea-Bed Authority”, (1979) 7 Ocean Development and International
Law, pp. 31-63.
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of disputes. The Assembly and the Council would be competent to establish as
appropriate subsidiary organs for specialised purposes”. 3
The Nigerian delegation in its statement before the First Committee of UNCLOS III

emphasised the African position, by stating:

“This broad concept [common heritage of mankind], translated into practice;
calls for the establishment of an international machinery which should have
jurisdiction over the uses of the seabed beyond the limits of national
Jjurisdiction, with properly defined powers, functions and authority. The
functions and powers of the international machinery must not, in our opinion,
be restricted to those of a simple registration or licensing office, as some
would wish. On the contrary the international machinery should have

. . . » 4
extensive and far-reaching powers and functions”.

An underlying consideration of African states as regards the institutional machinery of
the Area as reflected by the OAU Declaration that advocated an “Assembly of all
members which shall be the repository of all powers” was that it should be a
democratised institutional framework, devoid of the dominance of developed industrial
states.” This was in contrast with the situation in the United Nations where the General
Assembly, the plenary body, rather than being the repository of all powers, appears to be
more of a deliberative organ only able to make non-binding recommendations, with
executive powers being conferred on the Security Council of limited membership,
including the permanent members.® The deliberations at the UNCLOS III on the
institutional framework of the regime of the Area were in essence a struggle for the
control of the decision-making mechanism of these institutions. African states and other

like-minded developing states, coalesced under common interest groups such as the

3 Para. 22 of Document A/CONF.62/33, UNCLOS IlI, Official Records, Vol.Ill, p.63

* DOALOS, Law of the Sea, Concept of Common Heritage, Legislative History of Articles 133 to 150 and
311(6) of the United Nations Convention on the Law of the Sea(New York, United Nations,1996), p.115.
See also the views of the following African states on the institutional framework of the regime: Egypt in
UNCLOS 111, Official Records, Vol.l, p.76,para.72 ,and Kenya; Madagascar; Tanzania; Congo; Tunisia;
Algeria; Libya in UNCLOS 111, Official Records, Vol. 11, pp.19-20, paras.27-32; pp.20-21, paras.38-39;
Tanzania, p.33, paras.38 and 40; p.35, paras.67 and 69; p.36, para.3; p.41, paras.52-56; p.43, paras.79-80,
respectively.

3 See Conclusions in the General Report of the African States’ Regional Seminar on the Law of the Sea,
Yaoundé, 20-30 June 1972, 12 ILM 210 (1973), Recommendations I11(4) & (5) and IV(1) that stressed the
necessity for the Authority to function democratically devoid of any veto and weighted voting system. Also
for the Authority to be structured and operated in such a way that the developing states would be the
primary controllers and beneficiaries.

¢ See Chapter IV(General Assembly) and Chapter V (Security Council) of the United Nations Charter and
Sands and Klein (eds.), Bowett’s Law of International Institutions,op.cit.pp.27-55.
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Group of 77, pushed for a more democratic institutional framework that would enable
them exert influence by reason of their numerical strength. On the other hand,
industrialised developed states, which already had extensive control over existing
international organisations, were of course interested in retaining such influence in the
institutions of the deep seabed regime in order to protect their financial, political and

other strategic interests.’

The decision-making structure of the original Part XI, which vested a lot of powers in the
Assembly, the plenary organ, was therefore one of the reasons why certain industrialised
states initially refused to ratify the LOSC. According to Oxman, these states wanted “a
decision-making role in the deep seabed regime that fairly reflects and effectively
protects the political and economic interests and financial contributions of participating
States.” In other words, they wanted a decision—making process in which they, as the
providers of the technology and finance, would have control. This is more bluntly
expressed by Ambassador James L. Malone, the special representative of the President of
the United States, in his statement to the House Merchant Marine and Fisheries
Committee when he said:

“The decision-making system should provide that, on issues of highest
importance to a nation, that nation will have affirmative influence on the
outcome. Conversely nations with major economic interests should be secure
in the knowledge that they can prevent decisions adverse to their interests.”°

The refusal of certain industrialised developed states to ratify the LOSC eventually led to
the 1994 Agreement, which accommodated their concerns. The whole of section 3 of the
annex of the Agreement deals with various rules on decision making by the organs of the
ISA to ensure that the interests of the minority industrialised developed states are
adequately protected. Under the 1994 Agreement there is an emphasis on decision-
making in all the organs of the ISA, as a general rule, being by consensus.'® Thereafter it

provides various rules on decision-making in the event that the organs are unable to reach

7 Rembe, Africa and International Law of the Sea, op.cit. pp.64-68

8 Oxman, B., “The 1994 Agreement and the Convention,” (1994)88 AJIL, pp.687 at 689.
? Ibid, p.690.

19 Section 3(2) of the Annex to the Agreement.
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a decision by consensus.'! While providing for various means to arrive at decisions
through voting in the event of a failure to arrive at a consensus, certain inbuilt provisions
effectively weaken the powers of the Assembly. Such inbuilt provisions include a
requirement that decisions of the Assembly on certain matters shall be based on a
recommendation of the Council, and that decisions of both the Assembly and the Council
related to financial and budgetary matters shall be based on the recommendations of the
Finance Committee.'? This, coupled with the fact that the Agreement has effectively, as
will be seen subsequently in this chapter, carved out a strong position for the
industrialised developed states in the Council and the Finance Committee, has had the
effect of weakening the influence of the Assembly. Oxman points out that the
Agreement: “...increases the influence of the United States and other industrial states in
the Sea-Bed Authority, and reflects their long standing preference for emphasizing
interests, not merely numbers, in the structure and voting arrangements of international

. . » 13
organizations.”

4.1.2. Decision Making and Voting Rights in International Institutions.

Although international organisations are usually set up with the altruistic idea of
implementing a common goal of the member states which make up the organisation, in
actuality these states are by and large interested in protecting their narrow national
interests in such organisations, sometimes even to the detriment of the common goal. In
order to protect such national interests a strong influence is required in the decision-
making process of an international organisation.'* Such decision-making may be by
unanimity,'® majority voting,'® weighed voting'’ or consensus.'® The last three methods

are utilised in one way or another in the LOSC and the 1994 Agreement.

' The voting procedures include the requirement of a majority decision in respect of procedural matters
and two-thirds majority in respect of substantive matters. See for example Section 3(3) and (5) of the
Annex to the Agreement.

2 Section 3(4) and (7) of the Annex to the Agreement.

"> Oxman, “The 1994 Agreement and the Convention”, op.cit.p. 695.

4 See generally Cox, R., & Jacobson, H., (eds.), The Anatomy of Influence: Decision Making in
International Organization, (New Haven/London, Yale University Press, 1973). Also on the procedural
aspects of decision making in international organisations, see Sands & Klein, (eds.), Bowett’s Law of
International Institutions, op. cit. pp.263-275.

"*This requires the agreement of all members. See, for example, Art.5 of the Covenant of the League of
Nations which stated: “Except where otherwise expressly provided in this Covenant or by the terms of the
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4.1.3. Institutions of the Seabed Regime.

Examination of the institutions of the deep seabed regime will include an examination of
the membership of African states and their role in the decision-making process of each
institution under the LOSC, as modified by the Agreement, with a view to determining

the extent of the influence of African states, if any, in the various institutions.

4.1.3.1. International Seabed Authority (ISA).
L International personality
As far back as 1949 the International Court of Justice (ICJ) confirmed that
international organisations could have international personality, if so conferred
expressly or by necessary implications by the constituent treaty.'® The ICJ, giving an
advisory opinion specifically related to the international personality of the United
Nations, said:

“That is not the same thing as saying that it is a State, which it certainly is
not, or that its legal personality and rights and duties are the same as those
of a State ... What it does mean is that it is a subject of international law and

present Treaty, decisions at any meeting of the Assembly or of the Council shall require the agreement of
all the Members of the League represented at the meeting.”

' This may be by way of a simple majority or a qualified majority such as two-thirds or three-quarters. See
for example Art.18 (2) and (3) of the United Nations Charter which states: “Decisions of the General
Assembly on important questions shall be made by a two-thirds majority of the members present and
voting.” “Decisions on other questions, including the determination of additional categories of questions to
be decided by a two-thirds majority, shall be made by a majority of the members present and voting.”

' This is a system whereby votes are allocated to members of an international organisation on the basis of
political, economic, financial or other predetermined relevant criteria. This usually gives certain members
of the Organisation a veto over certain decision of the organisation. See for example Article V section 3 of
the Articles of Agreement of the International Bank for Reconstruction and Development, which states:
“(a) Each member shall have two hundred fifty votes plus one additional vote for each share of stock
held;(b) Except as otherwise specifically provided, all matters before the Bank shall be decided by a
majority of the votes cast.” http://www.worldbank.org/ [Accessed on 20 May 2005].

18 This is when the decision is made in the absence of formal objection by any of the Parties. See for
example Article IX of the Marrakesh Agreement establishing the World Trade Organisation, 33 ILM
1144(1994), which states: “The WTO shall continue the practice of decision-making by consensus
followed under GATT 1947. Except as otherwise provided, where a decision cannot be arrived at by
consensus, the matter shall be decided by voting.” This method of decision making was adopted by the
UNCLOS III. See Buzan, B., “Negotiating by Consensus: Developments in Technique at the United
Nations Conference on the Law of the Sea”, (1981) 75 AJIL.324-348. On decision making in international
organisations generally, see Sands & Klein, Bowett’s Law of International Institutions, op.cit. pp. 263-275.
' Reparation for Injuries Suffered in the Service of the United Nations Case, ICJ Reports, 1949, p.174. See
generally Montaldo, R., “International Legal Personality and Implied Powers of International
Organisations”, (1970) 44 B.Y.B.1.L. pp. 111-155 and also Sands & Klein, (eds.), Bowett’s Law of
International Institutions, op.cit. pp. 469-531.
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capable of possessing international rights and duties, and that it has the
capacity to maintain its rights by bringing international claims”*°

In the case of the ISA, Article 176 of the LOSC provides: “The Authority shall have
international legal personality and such legal capacity as may be necessary for the
exercise of its functions and the fulfilment of its purpose.”

1I. Membership

All states parties to the LOSC are automatically members of the ISA.?' As of 1 February
2005 there were 148 members of the ISA, consisting of 147 states, including 39 African
states, and an international organisation, the European Community.22 The LOSC also
makes provision for certain states to participate in the ISA as observers. Currently
there are 44 observer states, including the United States of America and 13 African states,
mainly landlocked states.?* The ISA is based on the principle of sovereign equality of its

members.?>

III. Seat of the ISA.

Under the Convention the seat of the ISA is located in Jamaica, a state which belongs to
the Latin American and Caribbean regional grouping.26 However, the ISA is empowered
to establish such regional centres or offices as it deems necessary for the exercise of its

functions.”’ Presently the ISA has not exercised its powers to establish regional offices.

On 26 August 1999 and 17 December 2003 the Headquarters Agreement and the

Supplementary Agreement was signed between the government of Jamaica and the ISA

*Reparations Case, Supra at p.179.

21 Art.156 (2) of LOSC.

22 See UN website http://www.un.org/Depts/los/reference_files/status2005.pdf and ISA website
http://www.isa.org.jm/en/members/default.asp [Accessed on 6 May 2005]. Denmark, Latvia and Burkina
Faso became the latest members of the ISA having become parties to the LOSC on 16 November, 2004, 23
December 2004 and 25 January 2005 respectively.

2 See Art.156 (3) of LOSC.

2% http://www.isa.org.jm/en/members/default.asp [Accessed on 6 May 2005]. African observer states are
Burundi, Central African Republic, Chad, Eritrea, Ethiopia, Lesotho, Liberia, Libya, Malawi, Morocco,
Niger, Rwanda and Swaziland.

2 Art.157 (3) of LOSC.

26 Art.156 (4) of LOSC.

7 Art.156 (5) of LOSC.
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to regulate the relationship between the ISA and the host state, as well as the facilities to

be utilised by the ISA in the territory of J amaica.”®

IV. Powers and Functions of the ISA.

The ISA is a creation of the LOSC as modified by the 1994 Agreement, and these treaties
determine the scope of its powers and functions. The LOSC makes it clear that the
powers and functions of the ISA shall be those expressly conferred upon it by the
Convention. However, it adds that the ISA shall also have such incidental powers, which
are consistent with the provisions of the Convention, that are implicit in, and necessary
for the exercise of, its powers and functions with respect to activities in the Area.”® The
“implicit” and “necessary” test must be satisfied before the ISA can exercise any powers
or functions that are not expressly conferred by the LOSC, as modified by the
Agreement. A literal interpretation of the provisions of the LOSC on incidental powers
would seem to suggest that such powers are available only for the exercise by the ISA of
its powers and functions in relation to activities in the Area and not in respect of its
powers and functions under Article 82 in relation to the extended continental shelf.
However, in the view of this writer, there is no logical reason why the ISA should not

have similar incidental powers in respect of its functions and powers under Article 82.

i. The Area.
The ISA is established as the body through which states parties are to organise and
control activities in the Area, particularly with a view to administering the resources
therein.*® It is also to provide for the equitable sharing on a non-discriminatory basis of
the financial and economic benefits derived from activities in the Area through any
appropriate mechanism, giving special consideration to the interest and needs of

developing states and peoples that have not gained independence.’!

28 See Paras.60-64 of the Report of the Secretary-General of the International Seabed Authority under
article 166, paragraph 4, of the United Nations Convention on the Law of the Sea, ISBA/10/A/3 of 31
March 2004.

% Art. 157(2) of LOSC and Section 1 paragraph 1 of the Agreement.

*% Art. 157(1) of LOSC and Section 1, paragraph 1 of the Annex to the Agreement.

*! Arts.140 and 160(f) of LOSC.
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The LOSC defines the resources of the Area as “all solid, liquid or gaseous mineral

resources in situ in the area at or beneath the sea-bed, including polymetallic nodules,”

3 32

which when recovered are referred to as “minerals. This rather restricted definition of

the resources of the Area limits the ISA to mineral-related activities of the seabed under
the high seas. Presently, it appears that use of the Area for other activities, such as
pipeline and cable laying ** and scientific research,** unconnected with exploitation of
seabed mineral resources do not fall within the competence of the ISA and therefore can
be freely carried out as part of the freedoms of the high seas. ** Although this is so in
theory, in reality there are potentials for overlap between the freedoms of the high seas

and the functions of the ISA in the Area. The Secretary-General of the ISA alludes to this

possibility when he says: *¢

“The problem is that, while there is a freedom to engage in marine scientific
research on the high seas and in the seabed, mineral resource prospecting
and exploration in the Area are regulated through the Authority. The
Convention fails to adequately distinguish between the terms “marine
scientific research”, “prospecting” and ‘“exploration”, nor does it make a
distinction between “pure” and “applied” scientific research. The problem
becomes even more acute when we consider the new scientific discoveries
that have been made in recent years, particularly the deep sea vents, which
comprise both mineral resources (polymetallic sulphides) and genetic
resources in the form of rich biological communities of unknown potential
use to science. Here we have not only a very real conflict between true
marine scientific research and mineral prospecting, but also the potential for
multiple use conflicts between, for example, deep seabed miners, so-called
bioprospectors, and the proper conservation and management of the deep
ocean environment. Clearly, there is a close relationship between the conduct
of activities relating to non-living resources, for which the Authority has
responsibility and the sustainable use of living resources of the deep ocean”.

The limited role of the ISA in relation to natural resources, with an undue emphasis on

polymetallic nodules, has been criticised by Elizabeth Borgese who makes a case for an

2 Art.133 (a) and (b) of LOSC.

> Art. 112 of LOSC.

** Arts. 143 and 256 of LOSC.

** Art. 87 of LOSC and also see Churchill, R.R. and Lowe, A.V., The Law of the Sea, 3"
edition(Manchester, Manchester University Press, 1999),pp. 239-240.

% Statement of Satya N. Nandan, Secretary-Genera] of the International Seabed Authority, Agenda Item
30(a): Oceans and the Law of the Sea, 56" Session of the General Assembly of the United Nations, 28,
November, 2001, p.5.
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expanded role for the ISA.>’ She takes the view that there is undue emphasis by the ISA
on manganese nodules, the exploitation of which is uneconomical in the foreseeable
future. She advocates that the ISA should in addition examine other mineral resources
such as sulphides and methane hydrates, the exploitation of which in her view is more
imminent.*® At present the ISA is working on a request submitted to it in respect of the
adoption of regulations for the exploration of polymetallic sulphides and cobalt-rich
crusts.’® Borgese also suggests an expanded role for the ISA in respect of the tremendous
genetic resources within the Area with vast potential markets in such industries as the
pharmaceutical, the waste treatment, food processing, oil-well services and paper
processing industries.*’ She argues that, although the present definition of natural
resources in the Area does not seem to cover these genetic resources,“ it is a lacuna that
must be filled through a regime of rules and regulations, which would allow for not only
the conservation of bio-diversity in the Area and also sustainable use of its components,
but would also provide for the fair and equitable sharing of the benefits arising from the
use of genetic resources, the participation of developing states in the bio-industries and
international co-operation in technology development in this sector.*’ Borgese further

suggests an expanded role for the ISA with regard to the service sector being developed

37 Borgese, E., The Oceanic Circle: Governing the Seas as a Global Resource, (Tokyo, Japan, United
Nations Press, 1998), pp.171and 199; Borgese, E., “Caird Medal Address”, (2001) 25 Marine Policy, pp.
391-397.

*% Borgese, “Caird Medal Address,” ibid. pp. 393-394.

**Paras. 111-113 of the Report of the Secretary-General of the International Seabed Authority,
ISBA/10/A/3 of 31 March 2004.

0 It has been suggested, for instance, that the potentially market uses of hyperthermophilic bacteria, much
of which may be found round the hydrothermal vents on the deep seabed, are potentially worth US$3
billion annually. See Anthon, D.K, “Law of the Sea’s Biological Diversity,” (1998) 36 Columbia Journal
of Transnational Law, pp.341 at 348-349. Also see generally Glowka, L., “Genetic Resources, Marine
Scientific Research and the International Seabed Area,” (1999) 8(1) Review of European Community &
International Environmental Law (RECIEL), pp.56-66.

4! The restricted definition of the resources of the Area can be compared with the wider definition of the
natural resources of the continental shelf under Article 77 of LOSC which not only includes minerals but
also “....other non-living resources of the sea-bed and subsoil together with living organisms belonging to
sedentary species, that is to say, organisms which, at the harvestable stage, either are immobile on or under
the sea-bed or are unable to move except in constant physical contact with the sea-bed or the subsoil.” See
Borgese, The Oceanic Circle: Governing the Seas as a Global Resource, op.cit. pp.170-171.

“ Borgese, “Caird Medal Address,” op. cit.p.395. More recently Professor Tullio Scovazzi of the
University of Milano-Bicocca, Milan, Italy urged closer scrutiny of the mandate of the ISA in the
exploration of genetic resources since this would be a more immediate and profitable activity on the
seabed. See International Seabed Authority, Press Release, SB/10/20 of 4 June 2004. See also Scovazzi, T.,
“Mining, Protection of the Environment, Scientific Research and Bio prospecting: Some Considerations on
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within the Area. She argues that the ISA should have a regulatory role over the
telecommunications industry in respect of cables laid in the Area and in return be entitled
to impose a minimal tax in respect of these cables that would generate income.” She
compares this with the regulatory powers exercised by coastal states in respect of the
laying, routing and maintenance of cables on their continental shelves.** Also she
identifies certain developed states that are using the Area for the construction of
permanent deep-sea ocean floor observatories to aid deep-sea research. She then
advocates that the ISA be given the mandate to keep a register of these observatories and

also generate additional income by charging a fee.¥

However, these suggestions for an expanded role for the ISA, as recognised by Borgese,
suffer from the constraint of the rather limited scope of the definition of natural resources
under the Convention, which cannot be interpreted to include her suggested expanded
role. Such an expanded role for the ISA ordinarily could only be conferred by either
amending the LOSC through the so far unused and rather complicated amendment
procedures of the Convention, or through the utilised, but similarly complicated, means
of an “implementation” Agreement, in reality an amendment instrument similar to the
1994 Agreement.*® In practice there is indication that when there is consensus amongst
the states parties it may be possible to amend provisions of the LOSC, without utilising
the formal amendment procedures or the mechanism of a so-called implementation
agreement, through the role of the Meeting of States Parties to the United Nations
Convention on the Law of the Sea (SPLOS).47 It is suggested that obtaining such a

the Role of the International Sea-Bed Authority”, (2004) 19(4) The International Journal of Marine and
Coastal Law, pp.383-409.

“Borgese, ibid. pp. 395-396.

4 Art.79 of LOSC. Borgese, ibid.p.396.

* Borgese, ibid. pp.396-397.

% Freestone, D and Oude Elferink, A.G., “Flexibility and Innovation in the Law of the Sea - Will the LOSC
Amendment Procedures ever be used?,” Paper presented at the Third Verzijl Symposium, Stability and
Change in the Law of the Sea: Selected Issues, Utrecht University, The Netherlands, 3 December 2004,
“7Art.319 (2) (e) of LOSC. For example, there is a precedent in the SPLOS decision, which in essence
extended the date of submission to the Commission on the Limits of the Continental Shelf (CLCS) for
broad-margin states that were parties to the LOSC before 13 May 1999, by determining that their ten year
deadline “shall be taken as having commenced on 13 May 1999.” See SPLOS/72 of 29 May 2001. This
amounted to an “amendment” of Art.4 of Annex Il of LOSC. See Treves, T., “The General Assembly and
the Meeting of the States Parties in the Implementation of the UN Law of the Sea Convention,” Paper
presented at the Third Verzijl Symposium, Stability and Change in the Law of the Sea: Selected Issues,
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consensus would be difficult in respect of an expanded role of the ISA concerning genetic
resources since industrialised developed states, whose entities would be interested in
unhindered access to these resources, could arguably claim that bio-prospecting and
exploitation of these resources fall under the freedoms of the high seas.*® Similarly, it is
not likely that there would be consensus on the other propositions of Borgese in respect
of regulating cables in the Area and marine research since these also would be contrary to
the freedoms of the high seas.** Recognising the limitations of her suggestions, she
advocates as follows:

“If, through an evolutionary and co-operative approach and the adoption of

protocols as may be required, the Authority could adjust its scope to

changing times and circumstances while remaining faithful to the principles

on which it was founded, in particular, the principle of the Common Heritage

of Mankind establishing that the Area its resource base and services must be

used for the benefit of humankind as a whole, with particular consideration of

the needs of poor countries, the conservation of the environment and

biodiversity and that it must remain reserved for exclusively peaceful

purposes, this really may be the beginning of the building of a new economics

of peace.”
An expanded role for the ISA capable of generating, in the near future additional, income
would certainly be of great benefit to African states, which stand to gain from any income
generated from activities in the Area, since special consideration is to be given to
developing states in the equitable distribution of such resources amongst states parties.”’
Despite the difficulties that may arise with obtaining consensus amongst states parties, it
is suggested that African states, perhaps through the avenue of the African Union (AU),
should develop an articulated plan towards promoting at the ISA, SPLOS and the General
Assembly of the United Nations the agenda of expanding the scope of the ISA’s role in

the Area.

Utrecht University, The Netherlands, 3 December 2004. However, it must be pointed out that the extension
of the deadline for submissions was in the interests of all states parties.

“® Art.87 of LOSC and Paras. 90 and 93 of the Report on the work of the United Nations Open-ended
Informal Consultative Process on Oceans and the Law of the Sea at its fifth meeting, A/59/122 of 1 July
2004. See also Anton, D.K, “Law for the Sea’s Biological Diversity,” op.cit.pp.360-361.

* Art.88 of LOSC.

%% Borgese, “Caird Medal Address”, op.cit.p.397.

5! Art.140 of LOSC.
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Apart from its principal function of regulating the mining of the deep seabed, the ISA has
the ancillary, though crucial, function in the Area of protecting the marine environment
from pollution as well as protecting and conserving flora and fauna®® and protecting of
human life.>® Also the ISA is to promote and encourage marine scientific research on
deep seabed mining and to co-ordinate and disseminate the results of such research.>
However, under the LOSC, such ancillary functions must be related to “activities in the
Area,” which has been defined to mean all activities of exploration for, and exploitation

of, solid, liquid or gaseous mineral resources in the Area.”

Under the 1994 Agreement, the ISA, between the entry into force of the Convention and
the approval of the first plan of work for exploitation, is to concentrate on processing
applications for approval of plans of work for exploration; implementing the decisions of
the PrepCom on pioneer investors; monitoring compliance with the approved plans of
work for exploration; monitoring and reviewing trends and developments relating to deep
seabed mining activities, including regular analysis of world metal markets conditions
and metal prices, trends and prospects; continuing with the work of the PrepCom
studying the potential impact of mineral production from the Area on developing land-
based producers with a view to minimising such difficulties and assisting in economic
adjustment; adopting rules, regulations and procedures necessary for the conduct of
activities in the Area; adopting rules, regulations and procedures for the protection and
preservation of the marine environment; promoting and encouraging scientific research,
especially research on the environmental impact of activities in the Area, and the
dissemination of the results of such research; acquiring scientific knowledge and
monitoring the development of deep seabed mining technology, especially technology
relating to the protection and preservation of the marine environment; assessing available

data relating to prospecting and exploration; elaborating rules, regulations and procedures

°? Art.145 of LOSC. See Kaye S., “Implementing high seas biodiversity conservation: global geopolitical
considerations,” (2004) 28(3) Marine Policy, pp.221 at 224-225; Halfar, J., and Fujita, R.M.,
“Precautionary management of deep-sea mining,” (2002) 26(2) Marine Policy, pp.103-106 and
International Seabed Authority, Press Release, SB/10/8 of 27 May 2004.

>3 Art.146 of LOSC.

5* Art.143 of LOSC.

5% Arts.1 (3) and 133 of LOSC.
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for exploitation, including those related to protection and preservation of the marine

environment.>®

Significant achievements of the ISA include the approval in July 2000 of the Regulations
for prospecting and exploration for polymetallic nodules in the Area.”’ This approval
opened the way for the ISA to issue exploration contracts for a period of 15 years, in line
with the Convention and Agreement, to the seven registered pioneer investors, namely
Institut francais de recherché pour I’exploitation de la mer (IFREMER)/Association
francaise pour I’etude et la recherché des nodules (AFERNOD) (France); Deep Ocean
Resources Development Co. Ltd. (DORD)(Japan); Yuzhmorgeologiya (Russian
Federation); China Ocean Minerals Research and Developmental Association (COMRA)
(China); Interoceanmetal Joint Organization (IOM) (Bulgaria, Cuba, Czech Republic,
Poland, Russian Federation and Slovakia); the Government of Republic of Korea and the

Government of India.*®

Further the ISA has been actively engaged in research and studies in respect of the

implications for the marine environment of deep seabed mining activities.”

The LOSC emphasises that in the exercise of its powers and functions the ISA should
avoid discrimination, although it is required to engage in “positive discrimination” by
taking into consideration the interests and needs of developing states.®® This special
consideration for developing states, a sort of affirmative action in favour of these states,
is intended to encourage the participation of developing states in seabed mining activities.
However despite this “positive discrimination” African states are yet to be involved in

seabed mining activities. This indicates the need for the ISA to take positive steps to

% Section 1, paragraph 5 of the Annex to the Agreement.

37 See Lodge M., “The International Seabed Authority’s Regulations on Prospecting and Exploration for
Polymetallic Nodules in the Area”, (2002) 10(2) The Centre for Energy, Petroleum and Mineral Journal
http://www.dundee.ac.uk/cepmlp/journal/html/volume0.html [Accessed on 1 December 2004]

*% For more on pioneer investors, see section 5.2.3 of chapter 5 of this thesis.

%% See Paras.127-136 of the Report of the Secretary-General of the International Seabed Authority,
ISBA/10/A/3 of 31 March 2004.

89 Arts. 152 of LOSC.
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specifically encourage the direct involvement of African states in deep seabed mining

activities.®!

ii. Extended Continental Shelf.

Beyond its functions in the Area, the Convention also gives the ISA certain powers and
functions in relation to the continental shelf beyond 200 nautical miles.®? Under Article
82 of the LOSC, the ISA is to receive the payments or contributions of broad margin
states. Upon receipt of the payments or contributions the ISA is required to distribute
them among states parties on the basis of equitable sharing criteria. In doing so, the ISA
is to take account of the interests of developing states, particularly the least developed
and the landlocked states which are states parties.”’ This in essence gives the ISA a
distributive role in respect of benefits derived from a maritime zone outside that of its

field of primary competence, the Area.

4.1.3.1.1. Organs of the ISA.

The powers and functions of the ISA are exercised through a number of organs, namely
the Assembly, the Council and the Secretariat.®* There are also subsidiary organs of the
Council such as the Legal and Technical Commission, presently also carrying out the role
of what was to have been the Economic Planning Commission,® and also the Finance
Committee. Further, there is the Enterprise, which is the seabed-mining corporation of

the ISA, whose functions are presently being carried out by the Secretariat.*

The ISA, under the 1994 Agreement, as a result of the insistence of the developed states,
is a lean and cost-effective institution. This has an attendant effect on the frequency,
duration and scheduling of meetings of its organs, and the evolutionary approach to the
setting up and the functioning of certain organs. One of the concemns of certain

industrialised states, which initially refused to ratify the LOSC, was that the structure

°! See Art.148 of LOSC.

62 See section 1.2.1 of chapter 1.

% Art. 82(4) of LOSC.

%4 Art.158 (1) of LOSC.

% Section 1 paragraph 4 of the Annex of the Agreement.
% Section 2 paragraph 1 of the Annex of the Agreement.
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under the original Part XI was too elaborate and therefore the running costs of the ISA
would be considerable.”’” They therefore favoured an evolutionary approach to
establishing the organs, having in mind their functionality, a position that was adopted by
the Agreement.68 As will be seen subsequently in the examination of the various organs
of the ISA, the issue of cost effectiveness is reflected greatly in determining the priority
in terms of setting up the relevant organs. The developing states, including African states,
not being in a position to effectively fund the institutional framework of the ISA, had no

choice but to concede to the evolutionary approach of establishing the organs.

4.1.3.1.1(I). The Assembly

i Membership

The Assembly is the plenary organ of the ISA consisting of all the states parties to the
LOSC.”

The attendance of states at meetings of the Assembly has so far generally been poor, such
that there has been difficulty in securing a quorum at the meetings.”' The Secretary-
General of the ISA attributes this to the fact that many states parties have little direct or
even indirect interest in the exploratory stages of deep seabed mining.”? A perusal of the
attendance of African states at the last four sessions of the Assembly confirms the poor

attendance. At the seventh,73eighth,74ninth75and tenth’® sessions of the Assembly the

%7 Secretary-General’s Informal Consultations on Outstanding Issues Relating to the Deep Seabed Mining
Provisions of the United Nations Convention on the Law of the Sea: Collected Documents,(Jamaica,
International Seabed Authority, 2002),pp.15-16.

% See Section 1, paragraphs 2 and 3 of the Annex to Agreement.

% See Arts. 159-160 of LOSC 82 and Section 1, paragraph 4 of the Annex to the Agreement.

® See Art.159 (1) of LOSC.

' A majority of the members of the ISA constitutes a quorum. Art. 159(5) of the LOSC. See Paras.12-14 of
the Report of the Secretary-General of the International Seabed Authority, ISBA/10/A/3 of 31 March 2004.
2 Para.14 of the Report of the Secretary-General of ISA, ibid.

3 Cameroon, Egypt, Gabon, Ghana, Mozambique, Namibia, Nigeria, Senegal, South Africa and Zambia.
See Credentials of representatives to the seventh session of the Assembly of the International Seabed
Authority, Report of the Credentials Committee, ISBA/7/A/4 of 9 July 2001 and ISBA/7/A/4/Corr.] of 11
July 2001

7 Cameroon, Gabon, Ghana, Mozambique, Namibia, Nigeria, Senegal, South Africa, Sudan and Uganda.
See Credentials of representatives to the eighth session of the Assembly of the International Seabed
Authority, Report of the Credentials Committee, ISBA/8/A/8 of 14 August 2002.

75 Cameroon, Cote d’Ivoire, Gabon, Ghana, Kenya, Mozambique, Namibia, Nigeria, Senegal, South Africa,
Sudan and Uganda. See Credentials of representatives to the ninth session of the Assembly of the
International Seabed Authority, Report of the Credentials Committee, ISBA/9/A/6 of 5 August 2003.
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attendance record of African states were 10 states (out of a total attendance of 52 states);
10 states (out of a total attendance of 53 states);12 states (out of a total attendance of 55
states) and 18 states(out of a total attendance of 73 states), respectively. The Sierra
Leonean representative at the 58™ session of the General Assembly, while encouraging
states parties, including African coastal states, to attend and participate in meetings of the
ISA in order to ensure that their views are articulated and reflected in the work of the
ISA, attributed the lack of participation of many states, presumably including African
states, to mainly financial constraints.”’ It is suggested that though finance is an important
consideration, the main reason for the poor attendance of African states parties in the
Assembly could be attributed more to the lack of sufficient interest in the activities of the

ISA, as a result of the indefinite postponement of commercial exploitation of the Area.’®

The current President of the Assembly, Mr. Dennis Francis of Trinidad and Tobago, is
nominated from the Latin American and Caribbean group.” Since its establishment there
have been two presidents from the African group, namely Mr. S. Amos Wako of Kenya

(1997) and Mr. Martin Belinga-Eboutou of Cameroon (2002).%

76 Cameroon, Comoros, Cote d’ Ivoire, Democratic Republic of the Congo, Egypt, Gabon, Ghana, Guinea,
Kenya, Mozambique, Namibia, Nigeria, Senegal, South Africa, the Sudan, Tunisia, Uganda and the United
Republic of Tanzania. See Credentials of representatives to the tenth session of the Assembly of the
International Seabed Authority, Report of the Credentials Committee, ISBA/10/A/7 of 2 June 2004.

77 United Nations General Assembly, Fifty-eighth session, 64" plenary meeting, Monday, 24 November
2003, 3p.m, New York, Official Records,A/58/PV.64,p.14

78 Paras. 12-14 of the Report of the Secretary-General of the ISA. See note 71 above.

"International Seabed Authority, Press Release, SB/10/3 of 26 May 2004.

%0 See International Seabed Authority Handbook 2004 (Jamaica, International Seabed Authority,
2004),p.14
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Table 4
A Comparative Tabular Analysis ofthe Representation ofeach Regional Grouping in the

Assembly 8l

Regional grouping Number
African Group 39
Asian Group 41
Latin American and 27

Caribbean (LAC) Group

Western European and 22

others (WEOG) Group

Eastern European Group 18

il. Powers and Functions

The Assembly is empowered to establish the general policies of the ISA in collaboration

with the Council.& Apart from this, the Assembly is given the following additional

powers and functions:

* to elect the members of the Council in the manner required by the Convention and
Agreement;

* to elect the Secretary-General from the candidates proposed by the Council;

* to elect, upon the recommendation of the Council, the members of the Governing
Board and the Director-General of the Enterprise, as and when it commences
independent operations;

* to establish such subsidiary organs as it finds necessary for the exercise of its
functions, and, in prescribing the composition of these organs, to take account of the

principle of equitable geographical distribution and of special interests, as well as the

81 See note 22 above. The analysis of representation of regional grouping in Table 4 above does not include
the European Community which is an international organisation member of the ISA.

8 See Section 3, paragraph 1of the Annex of the Agreement.

8 Art. 160 (2) of LOSC.
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need for the members to be qualified and competent to deal with the questions within
the competence of such organs;

to assess the contributions of members to the administrative budget of the ISA in
accordance with the agreed scale of assessment, based on the scale used for the
United Nations budget, until the ISA is able to raise sufficient income from other
sources to meet its administrative expenses;84

to consider and approve rules and regulations, upon the recommendation of the
Council, concerning the equitable sharing of the financial and other economic
benefits of seabed mining having regard to the interests and needs of developing
states. If the Assembly does not approve the recommendations of the Council, it is
obliged to return the matter back to the Council for reconsideration in the light of the
views of the Assembly;85

to decide upon the equitable sharing of financial and other economic benefits from
seabed mining in accordance with the Convention, subject to the recommendation of
the Finance Committee;

to consider and approve rules, regulations and procedures of the ISA adopted by the
Council concerning seabed mining, financial management and internal administration
of the ISA;

upon recommendation by the governing board of the Enterprise, when it commences
independent operations, to transfer funds from the Enterprise to the ISA;

to consider and approve the annual budget of the ISA as submitted by the Council;

to examine periodic reports from the Council and from the Enterprise and also special
reports which it requests from the Council or any other organ of the Authority;

to initiate studies and make recommendations for the purpose of promoting
international co-operation concerning activities in the Area and encouraging the
progressive development of international law relating thereto and its codification;

to consider problems of a general nature in connection with activities in the Area

arising in particular for developing states, as well as those problems for states in

% On issues of finance and budgetary matters the Assembly can only act upon the recommendation of the
Council and the Finance Committee. See Section 3, paragraphs 4 and 7 of the Annex to the Agreement and
below on decision-making.

85 Art.160 (f) of the LOSC and Section 3, paragraph 4 of Annex to the Agreement.
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connection with activities in the Area that are due to their geographical location,
particularly for landlocked and geographically disadvantaged states;

e to establish upon the recommendation of the Council, which in turn is to act on the
recommendation of the Finance Committee, a system of economic assistance for
developing land-based producer states which are seriously affected by the production
of minerals from the seabed;

e to suspend the exercise of rights and privileges of membership of a state party once it
has been decided by the Seabed Disputes Chambers that that state party has grossly
and persistently violated the provisions of Part XI;

e to discuss any question or matter within the competence of the ISA and to decide
which organ shall deal with any question or matter not specifically entrusted to any
particular organ provided such distribution is consistent with the distribution of

powers and functions among the organs of the ISA.

The Assembly under the LOSC is said to be the supreme organ of the ISA to which all
other principal organs shall be accountable.®® This provision was in line with the desire of
African states for a democratic supreme plenary organ. The O.A.U. declaration on Issues
of the Law of the Sea called for “.... an assembly of all members which shall be the

” 87A supreme plenary organ, as conceived by the African

repository of all powers....
states as regards the Assembly, is in many regards similar to the institutional structure
under the O.A.U Charter.®® Under the latter there was an institutional structure consisting
of the Assembly of Heads of State; the Council of Ministers; the General Secretariat and
the Commission of Mediation, Conciliation and Arbitration,* with the Assembly, the
plenary body, being the supreme organ, with each state having one vote and decisions on
substantive matters being by resolutions passed by a two-thirds majority.”® All other
organs, including the Council of Ministers, were inferior to the Assembly. Such

institutional framework consisting of a supreme plenary organ appears to be the more

familiar structure in most African based international organisations. Apart from the OAU,

%6 Art.160 (1) of LOSC.

8 Para. 22 of the O.A.U. Declaration. See note 3 above.
88 2 ILM 766(1963).

¥ Art. VIL
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other African based international organisations, such as the Common Market for Eastern
and Southern Africa (COMESA),9] Southern African Development Community
(SADC),” Economic Community of West African States (ECOWAS)®® and even more
recently the African Economic Community (AEC)94 and the African Union (AU),95
though having a plethora of institutions,’® appear to have a common institutional structure
of a supreme and democratic plenary organ called the Assembly,”’ Authority,”® Summit®

or Conference.'%

Although the Assembly is still referred to as the supreme organ of the ISA, the 1994
Agreement has greatly reduced its powers by removing its authority to act alone and
make decisions.'®" This in turn has reduced the capacity of developing states, including
Africa states, with their numerical strength in the Assembly, to exercise considerable
influence upon the regime through the Assembly. According to E.D. Brown, Article
160(1) of the Convention which talks about the Assembly being the supreme organ of the
ISA, “... is largely an empty formula designed to satisfy the demands of the group of 77

in form, if not in substance, and is not matched by any residual powers whereby the

% Art. VIIL

133 [LM 1067(1994).

232 ILM 116(1993).

% Revised Treaty 35 ILM 663 (1996).

430 ILM 1241 (1991).

% http://www.africa-union.org/home/Welcome.htm [Accessed on 16 November 2004]

% For example, ECOWAS (Conference of Heads of State/Government; Council of Ministers; Executive
Secretariat; Court of Justice and Specialised Technical Commissions); SADC (Summit; Troika; Organ on
Politics, Defence and Security; Council of Ministers; Integrated Committee of Ministers; Tribunal;
Secretariat; Standing Committee of Senior officials; National Committees); COMESA (the Authority of
Heads of State/Government; the Council of Ministers; the Court of Justice; Secretariat; Committee of
Govemors of Central Banks; the Intergovernmental Committee; Technical Committees; the Consultative
Committee); AEC (Assembly of Heads of State/Government; Council of Ministers; Pan-African
Parliament; General Secretariat; the Court of Justice; Specialised Technical Committees); AU (the
Assembly; the Executive Council; the Pan-African Parliament; the Court of Justice; the Commission; the
Permanent Representatives Committee; the Specialised Technical Committees; the Economic, Social and
Cultural Council and Financial Institutions).

" For AEC and AU see Arts.7-10 and Arts.5-7 respectively of their constituent treaties.

% For COMESA see Arts.7 (1) and 8 of the constituent treaty.

% For SADC see Arts.9 and 10 of the constituent treaty.

1% For ECOWAS see Arts.6 and 7 of the Constituent treaty.

1% See Article 160(1) of LOSC and Section 3, paragraph 1 of the Annex to the Agreement. Also see
Churchill, R.R. and Lowe, A.V., The Law of the Sea, 31d edition, (Manchester, Manchester University
Press, 1999), p. 240.
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Assembly may assert its authority over Council in central areas of decision-making.”'**

This appears correct in the sense that the Agreement, as will be seen subsequently in the
decision-making section of the Council below, gives considerable powers in the Council
to the minority developed industrialised states to veto certain decisions unfavourable to
them. However, the powers of the Assembly should not be underestimated since the
Agreement makes provision for the Assembly to reject the recommendations of the
Council. Upon rejection, the recommendation is returned to the Council which should

reconsider it in the light of the views expressed by the Assembly.'®

While this power
may not be as far-reaching as desired by the developing states, including African states, a
wise and effective use of this tool in an Assembly where they command a numerical

majority would certainly give a leeway to exercise some level of influence in the regime.

iii. Decision-making
At the meetings of the Assembly each member, irrespective of size, stage of

development, resources, geographical location or any other factors, has only one vote.'%

Under the LOSC decisions on questions of procedure, including the convening of special
sessions of the Assembly, are by a simple majority of the members present and voting.
On the other hand, decisions on questions of substance are by a qualified majority of two-
thirds of the members present and voting, provided that such majority includes a majority
of the members participating in the session. Whenever there is contention about whether
an issue is a question of substance or not, it will be treated as a question of substance
except where otherwise decided by the majority required for decisions on questions of
substance.'” Further, the Convention provides for deferment, in certain instances, of
voting concerning questions of substance. This is done either by the President of the
Assembly, at his discretion, or if there is a request by at least one fifth of the members of
the Assembly, the President is obliged to defer such voting. Such deferment can be done

only once in relation to any particular question and should not exceed five calendar days.

'2 Brown, E.D., Sea-Bed Energy and Minerals: The International Legal Regime, Vol. 2, Seabed Mining,
(The Hague/Boston/London, Martinus Nijhoff Publishers, 2001), p.311.

'Section 3 paragraph 4 of the Annex to the 1994 Agreement.

1% Art.159 (6) of LOSC.
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It should also not result in a deferment beyond the end of the particular session of the ISA

. . . 1
where the question is raised. 06

The decision-making process in the Assembly has been modified by the Agreement
which requires that all organs of the ISA, including the Assembly, should as a first step
make efforts to arrive at decisions by way of consensus.'”” However, if all efforts to reach
a decision by way of consensus fail, the Agreement requires the Assembly to revert to the

voting procedure under the LOSC to arrive at a decision.'®®

The voting procedures of the Assembly requiring a majority of votes, and excluding any
weighted voting on the part of certain industrialised states, appear to be in line with the
desire by African states for a plenary organ that is democratic. However, any significance
of the role of the decision-making procedures of the Assembly is diminished by the 1994
Agreement, which has extensively cut down the powers of the Assembly. The numerical
advantage of the developing states, including African states, in the Assembly appears
rather meaningless as a result of the provisions of the Agreement on the relationship
between the plenary Assembly, the limited Council and the Finance Committee. First, the
Agreement limits the powers conferred on the Assembly to establish general policies'®
by requiring such policies to be established by the Assembly “in collaboration with the
Council. "'"° Second, the Agreement states that decisions of the Assembly on any matter
for which the Council also has competence or on any administrative, budgetary or
financial matter shall be based on the recommendations of the Council. In situations
where the Assembly rejects the recommendations of the Council, it cannot substitute its
own decision but must return the matter to the Council for further consideration in the
light of the views expressed by the Asse:mbly.]ll Third, any decisions by the Assembly

having financial or budgetary implications must be based on the recommendations of the

195 Art.159 (7) and (8) of LOSC.

1% Art. 159(9) of LOSC.

'%7 Section 3(2) of the Annex to the Agreement.

'% Section 3, paragraph 3 of the Annex to the Agreement.
19 Art.160 (1) of LOSC.

' Section 3, paragraph 1 of the Annex to the Agreement.
""!'Section 3, paragraph 4 of the Annex to the Agreement.
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Finance Committee.''? In reality under the Agreement the real repository of significant
powers under the institutional framework of the regime is not the Assembly but rather the
Council.'"® This differs from the original conception of the African states for a supreme
democratic plenary body with considerable decision-making powers. The whittling away
of the powers of the Assembly has undermined the advantage of numerical strength
enjoyed by the developing states, including African states, in decision-making in the

Assembly.

4.1.3.1.1(Il). The Council
i. Membership

The Council is a smaller organ of the ISA in terms of representation but it is the
executive organ of the ISA.''* It is composed of 36 members elected by the Assembly for
a four-year term.''> The Agreement made significant modifications to the original Part XI
provisions of the LOSC on the Council by declaring that the original provisions of the
LOSC on the composition of the Council “shall not apply”.116 The Agreement, after
declaring the categorisation set out in the LOSC shall not apply, breaks down the
categories of Council membership into an almost identical but significantly modified five
group structure,'!’ namely, the consumer/importer states; investor states; major exporter
states; developing states representing special interests; and states elected to ensure

equitable geographical representation. He

"2 Section 3, paragraph 7 of the Annex to the Agreement.

' See Brown, Sea-Bed Energy and Minerals: The International Legal Regime, Vol. 2, Seabed Mining, op.
cit.p.297.

"% Art.162 (1) of the LOSC.

' Section 3, paragraph 5 of the Annex to the Agreement.

"% See Art.161 (1) of LOSC and Section 3, paragraph 16 of the Annex to the Agreement.

"7 Section 3, paragraph 15 of the Annex to the Agreement.

8 There were, however, some changes in the consumer/importer group [the deletion of the word
“socialist” and an addition that the state from the Eastern region should have “...the largest economy in that
region in terms of gross domestic product” as well as replacing the largest consumer state with “the state,
on the date of entry into force of the Convention, having the largest economy in terms of gross domestic
product,” if such states wish to be represented in this group]; the investor group [the deletion by the
Agreement of the phrase in the LOSC, “...including at least one state from the Eastern European (Socialist)
region”] ; and developing states representing special interests [the Agreement includes island states as part
of this group]. See Art.161 (1) (a) (b) and (d) of LOSC and compare with Section 3, paragraph 15(a) (b)
and (d) of the Annex to the Agreement.
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Each group of states is to be represented in the Council by those members nominated by
that group. Each group is to nominate only as many candidates as the number of seats
required to be filled by that group. However, when the potential candidate states in each
group of the Council exceed the number of seats available to that group, states satisfying
the criteria are required, as a matter of principle, to apply the rule of rotation to ensure
that all states satisfying the criteria in the particular group have the opportunity to be
represented therein at one time or the other. It is, however, left to each group of states to
determine how they will apply the principle to their group.'' Also if a state fulfils the
criteria for membership in more than one group, it is only to be proposed by one of the
groups for election to the Council."?® For the purpose of determining the states members
fulfilling the criteria for the various groups in the Council, an indicative list of states
fitting the criteria for each group has been prepared by the ISA Secretariat.'?' It was
agreed that this list would be regarded as an indicative guide only and not as establishing
definitive criteria. This list is also without prejudice to the right of states parties to submit
or use other criteria.'?? The Assembly uses this indicative list as a guide in establishing
the lists of states fulfilling the criteria for membership of each group for the purposes of

electing the members of the Council.'?

Group A (The consumer/importer states) 124

This group is composed of four members from among those states parties which, during
the last five years for which statistics are available, have either consumed more than 2 per
cent in value terms of the total world consumption or have net imports of more than 2 per
cent in value terms of total world imports of the commodities produced from the
categories of minerals to be derived from the Area. It is, however, required that amongst

the four members there shall be a guaranteed seat for the state from the Eastern European

119 Section 3 paragraph 10 of the Annex to the Agreement.

120 Section 3 paragraph 9(b) of the Agreement.

12! See Indicative List of States Members of the International Seabed Authority which would fulfil the
Criteria for Membership in the Various Groups of States in the Council in accordance with Paragraph 15 of
Section 3 of the Annex to the Agreement relating to the Implementation of Part XI of the United Nations
Convention on the Law of the Sea of 10 December 1982, ISBA/10/A/CRP.2 of 5 March 2004, prepared in
line with Section 3 paragraph 9(b) of the Agreement.

2 See Para. 18 of ISBA/10/A/3 of 31 March 2004.

123 See Rule 83 of the Rules of Procedure of the Assembly, ISBA/A/L.2 and Para. 22 of ISBA/10/A/3

124 Section 3 Paragraph 15(a) of the Annex to the Agreement.
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region having the largest economy in that region in terms of gross domestic product and
also for the state, on the date of entry into force of the LOSC, having the largest economy

in terms of gross domestic product, if such states wish to be represented in this group.

In this group the Russian Federation presently fits the criterion laid down for the
guaranteed seat for the state from the Eastern European region, while the United States of
America satisfies the criterion for the second guaranteed seat, as and when it becomes a
party to the LOSC and the Agreement. The guaranteed seat for the United States of
America, as and when it becomes a party to the relevant treaties, is a permanent seat since
the cut-off date for having the largest economy in terms of gross domestic product has
been frozen at the date of entry into force of the LOSC (hereinafter called “the freeze
date”). Therefore, even if there is a change of the position in the future, it does not in
anyway debar the United States of America when it becomes a state party from assuming
its seat in this group if it so wishes.'®> On the other hand, it is significant to note that from
the language in which the freeze date is couched,m’ the seat given to the state with the
largest economy in the Eastern European region does not appear to confer a permanent
seat to any state from that region. Presently, although the Russian Federation qualifies for
this seat, there is the possibility of another state from that region replacing it as the largest
economy in terms of gross domestic product (GDP). Since certain states from that region

127 . . . .
a major economic union aimed at

have become part of the European Union (EU),
promoting the economy of its member states, it is conceivable that the GDP of one of

these states might one day overtake that of the Russian Federation.

Five African states are included in the indicative list of members of this group prepared

by the ISA Secretariat, with Zambia, Democratic Republic of Congo(cobalt) and South

125 This is reminiscent of the permanent seats in the Security Council of the United Nations. See Art. 23 of
the United Nations Charter. See, “Senate Testimony Regarding the U.S. Adherence to Law of the Sea
Convention”, (2004) 98 AJIL,pp.173 at 174, where arguments in support of the U.S. adherence to the
LOSC, referring to the guaranteed seat of the U.S in the Council of the ISA, alluded to the effective veto it
would have (in combination with two other consumer states).

126 Note the positioning of the phrase incorporating the freeze date suggesting that it applies only to the
state with the largest economy i.e. the United States of America.

270n 1 May 2004 10 new member states were admitted into the European Union, including states in
Eastern Europe such as the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia and
Slovenia.
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Africa(manganese) listed under major consumers and Botswana, Zimbabwe (nickel) and
again South Africa(cobalt and nickel) listed under major net importers.'?®

Group B. (Investor states) 129

This group is composed of four members from among the eight states parties which have
made the largest investment in preparation for and in the conduct of activities in the Area
either directly or through their nationals. No African state is represented in this group as
African states have not yet made any significant investment in seabed activities.'*°

Group C. (Major producer/exporter states)'>'

This group is composed of four members from among states parties, which on the basis
of production under their jurisdiction, are net exporters of the categories of minerals to be
derived from the Area. The membership of this group is to include at least two
developing states whose exports of such minerals have a substantial bearing upon their

economies.

The group allows for representation by African land-based producer states, provided that
they can show a high dependence on the foreign exchange proceeds of these minerals for
the sustenance of their economy. In the indicative list prepared by the ISA Secretariat, the
following African states are included in this group: Botswana, Democratic Republic of
Congo and Morocco (cobalt); Ghana and Gabon (manganese); Zambia (cobalt and

copper); Zimbabwe (nickel) and South Africa (cobalt, manganese and nickel).'*

Group D. (Developing states representing special interests)'>
This group is composed of six members from among developing states parties

representing special interests. The non-exhaustive list of special interests includes states

2% See ISBA/10/A/CRP.2 of 5 March 2004.

129 Section 3 paragraph 15(b).

1** See ISBA/10/A/CRP.2 of 5 March 2004. Under Art.161(1) of the LOSC, which Section 3 paragraph 16
of the Agreement declares shall not apply, this group was required to include at least one state from the
Eastern European (Socialist) region.

131 Section 3 paragraph 15(c).

"2 ISBA/10/A/CRP.2 of 5 March 2004.

13 Section 3 paragraph 15(d).
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with large populations; landlocked or geographically disadvantaged states; developing
island states; states that are major importers of the categories of minerals to be derived
from the Area; states that are potential producers of such minerals; and least developed
states. A number of African states fit into these criteria in one form or another under the
indicative list prepared by the Secretariat of the ISA. In the category of special interests
as major producers and net producers of relevant minerals the following African states
are listed: Botswana (cobalt and nickel); Democratic Republic of Congo, Morocco and
Namibia (Cobalt); Ghana and Gabon (manganese); Zambia (cobalt and copper);
Zimbabwe (nickel); and South Africa (cobalt, copper, manganese and nickel). The only
African state included in this group as a developing state with a large population is
Nigeria. For developing states which are landlocked or geographically disadvantaged the
African states included are Botswana, Mali, Uganda, Zambia and Zimbabwe (landlocked)
and Algeria, Cameroon, Djibouti, Gambia and Sudan (geographically disadvantaged).
For the category of developing island states the following African states are listed: Cape
Verde, Comoros, Madagascar, Mauritius, Sao Tome and Principe, and Seychelles. In the
category of the developing states which are major importers of the categories of minerals
to be derived from the Area, Botswana and Zimbabwe (nickel) and South Africa (cobalt,
manganese and nickel) are the African states listed. While in the category of developing
states that are potential producers of the categories of minerals to be derived from the
Area, the following African states are listed: Botswana and Cote d’ Ivoire (nickel);
Democratic Republic of Congo and Zambia (copper); Uganda (cobalt); South Africa
(copper and nickel) and Zimbabwe (cobalt, copper and nickel). Under the least developed
states category, out of the 33 states listed, 23 are African states, namely: Angola, Benin,
Cape Verde, Comoros, Democratic Republic of the Congo, Djibouti, Equatorial Guinea,
Gambia, Guinea, Guinea-Bissau, Madagascar, Mali, Mauritania, Mozambique, Sao Tome
and Principe, Senegal, Sierra Leone, Somalia, Sudan, Togo, Uganda, Tanzania and

.
Zambia.'3*

134 ISBA/10/A/CRP.2 of 5 March 2004.
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Group E. (Equitable geographical representation)135

This group, the largest, has eighteen members elected according to the principle of
ensuring an equitable geographical distribution of seats in the Council as a whole. There
is, however, a proviso that each geographical region shall have at least one member in
this group. The geographical regions, just like the practice in the United