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Summary

This thesis examines the central research questions as to what extent the Irish
language plays a significant role in the Irish legal system and how parties seeking
to utilise the legal in the legal system fare. The thesis applies standard
jurisprudential research methodologies in analysing the key legal developments
which have occurred in Ireland from independence in 1922 until today where
Ireland is a modern constitutional democracy and member of the European
Union. The role of the 1937 Constitution, in particular, is key given the strong
legal reliance upon its text in determining the legal status of the Irish language
and the extent to which that status can be relied upon in legal proceedings. By
interpreting case law from the foundation of the State through until the seminal
case of O Beolain in 2001 the gradual development of Irish language rights can
be charted. The implications of the O Beolain decision are examined including
many of the cases which came about in the immediate aftermath of the case.

Among the consequences of the O Beoldin case was the Official Languages Act,
2003 which imposed new obligations upon the State and State agencies as well
as notionally providing additional supports for those seeking to access justice
through the medium of Irish. The effectiveness of this legislation is examined
together with recent developments such as the trend towards legal realism and
the implications arising out of the Irish language’s interaction with international
law. Legal education and training through the medium of Irish is identified as a
key factor which contributed to all of areas identified. The provision of services
and the ability to access justice through the medium of Irish ultimately depends
on there being professionals with sufficient Irish to provide services. The
dissonance between the notional status of the Irish language and the reality faced
by those seeking to access justice through the medium of Irish is a constant
theme throughout the thesis.
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Chapter 1 - Introduction

“If Irish be no longer the language of the court, or the senate, yet the
pulpit and the bar require the use of it; and he that would...investigate the
claims of justice must be versed in the native tongue if he expects to be
generally understood, or to succeed in his researches. It has been said
indeed that the use of this language should be abolished, and the English
prevail universally. But without entering into the merits of this position,
while the Irish exists, and must exist for many years to come, it is surely
reasonable and desirable, that every person should be able to hold
converse with his countrymen; as well as to tase and admire the beauties
of one of the most expressive, philosophically accurate, and polished
languages that has ever existed” - Rev. William Neilson (1808)*

Ireland has existed as a distinct nation and Irish as a distinct language for
thousands of years although the relationship between nationhood and the
language is a complex and difficult one. Indeed the very fact that whilst Ireland
has long been a nation without enjoying the recognition of an independent state
until 1922 causes its own difficulties. The manner in which a state interacts with
a language is firmly rooted within the legal system of a state. The legal system of
a state allows it to express desires and norms in formalised and coherent manner
and shape the united goals and aims of the citizens who confer upon the state the
popular sovereignty with which the state can legitimately govern. Indeed it is
most often through the legal system in modern constitutional democracies that
rights (including language rights) are recognised. This thesis discusses the
relationship between the Irish language and the legal system of Ireland from
1922 (when the modern Irish State was founded) until the present. In doing so
this thesis examines the nature of the legal status afforded to the Irish language

and the practical consequences thereof. Whilst there has been research

! Rev. Neilson, W (1808) “An Introduction to the Irish Language (1808)” - Reprint (lontacbhas
ULTACH, Béal Feirste, 1990) Preface at p. xi
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investigating the status of the Irish language from a linguistic point of view the
legal status of the Irish language and the role of the Irish language within the

legal system itself remains underdeveloped.

Chapter 1 gives the reader an introduction to the thesis’ research questions and
states the reason for undertaking the work. The rationale for such research is
examined and a roadmap of the thesis is provided. In order to properly ground
the research it is essential to provide the context in which the research has been
carried out. To this end a historic and linguistic context is provided in order to
establish how the Irish language has found itself in the position it now occupies
in Ireland. Furthermore, given the interdisciplinary nature of this work a legal
context is provided in order to provide the reader with a number of threshold
concepts of Irish law, which in many instances differs greatly from the law of the
United Kingdom. Finally a methodology section is included to provide an
explanation as to how the research was conducted and which methods were used

to order to synthesise and analyse the research data.

Chapter 2 introduces the reader to the historic development of the Irish legal
system and how it relates to the Irish language. Save for the odd exception the
legal status of the Irish language and the enacting of Ireland’s first Constitution
are inextricably linked. The period examined by this chapter stretches from the
early 1900s through to circa 2003. This period is selected as 2003 represented
somewhat of a high water mark in terms of the access to the courts for those who
sought to engage with the Irish language. A textual analysis of the constitutional

status afforded to the language under the 1922 and 1937 declarations reveals that
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the “governmentality” based approach of the Irish State contemplated a bilingual
state including a bilingual legal order. A legal doctrinal analysis of the resulting
case law which developed initially under the 1922 constitution shows that the
constitutions of Ireland (1922 and 1937) have been the primary drivers in
promoting language rights and the rights of those who seek to engage with the
legal system through the medium of Irish. Very often these rights have been
recognised only to be limited to particular narrowly defined instances or in some
cases rowed back upon completely. The chapter demonstrates how the O
Beolain? decision served to alter the perception of language rights in Ireland and
how the failure of the State to meet the relatively low standard required by the
Constitution could have serious consequences such as declarations that certain
legislation is invalid due to unconstitutionality and the failure of major

prosecutions which are dependent on such legislation.

Chapter 3 focuses on the development of case law from circa 2003 onwards. A
number of factors combine to merit a clear delineation between the cases
examined in Chapter 2 and those which are discussed in Chapter 3. In the first
instance the provisions of the Official Languages Act 2003, which had particular
influence on the legal system, began to enjoy the full force of the law and the
practical implications of same became apparent. Chapter 3 demonstrates that
during the same period there was an increase in the number of Irish language
cases concerning the right of access to the courts through the medium of Irish.

The chapter highlights how there was an overall change in the approach from the

212001] 2 IR 279
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courts from the position previously adopted by the court in O Beolain® towards a
new approach which is particularly evident in the O Murchd* case in the
Supreme Court. The increased reliance by the Court on procedural remedies
rather than broad recognition of linguistic rights is discussed in light of the
developing case law. Chapter 3 analyses which factors drove these changes and
what the effect was on those who now seek to access justice through the medium
of the Irish language in Ireland. Chapter 3 also focuses on the effect of the
operation of the Office of the Coimisinéir Teanga [the Language Commissioner]

on the language rights discourse in Ireland.

Chapter 4 is concerned with the international context in which the Irish language
operates and what impact international law has on those who seek to engage with
the legal system through the medium of Irish. Chapter 4 firstly looks at what
relationship international law has with Irish law before elaborating on particular
areas of law which are concerned with languages. Of particular interest in this
process is the competing claims of a language which is for all factual purposes a
minority language but which is also, as demonstrated in Chapter 2 the first
official language of a State. The Irish language has struggled to be placed within
a sphere of either the official languages such as English, French, German etc or
the officially recognised minority languages such as Basque, Catalan, Welsh etc
due to the dissonance between the legal status and the linguistic reality of the
language’s place. Chapter 4 examines this dynamic in terms of understanding
how many international law elements focus on the protections afforded to

languages such as the Irish language due to their status as minority languages.

$[2001] 2 IR 279
*[2010] 4 IR 520

14



The European Charter on Regional and Minority Languages and the role played
by European Union Law are analysed. The position of the Irish language in
Northern Ireland is of particular interest in this regard whereby Irish speakers in
Northern Ireland, have recognition by virtue of the European Charter on
Regional and Minority Languages and official status afforded to Irish at EU level
but still lack a basic recognition within domestic law. The European Union status
of the Irish language is investigated as an example of a sphere where the
competing claims of official and minority languages can be reconciled to a

certain degree.

Chapter 5 is concerned with an acknowledged key factor in the operation of a
bilingual legal order: legal education. Chapter 5 firstly focuses on the general
concepts of bilingual legal education and legal education in a second or minority
language which brings with it differing demands to traditional monolingual legal
education. The historical position of legal education and the Irish language is
discussed from the early developments under the ancient Gaelic legal system of
Ireland through to the intervention of the Irish State post independence. The
effectiveness of the State intervention is evaluated with a focus on all the key
stakeholders involved in the legal system including law schools, lawyers, the
judiciary and other actors such as the police force and other support services
including translation and interpreting. The range of offerings which currently
exist for legal education through the medium of the Irish language and the State
support for same are discussed in the context of an official minority language

which also enjoys official status at a European level.
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Chapter 6 offers conclusions and recommendations based upon the research
carried out in preparation for this thesis. This conclusion summarises the main
threads of the foregoing and assesses their impact upon both the legal system
itself and the individual citizen who wishes to access justice through the medium
of the Irish language. The juxtaposition of the status afforded to the language
with the reality of use of the language in Irish society is assessed with a view to
the future viability of a bilingual legal order in both practical and theoretical

terms.

In essence the central research questions for this thesis are: what role does the
Irish language play within the legal system of Ireland and how has this role
developed over time. These questions are set against the specific background of
the need to critically analyse issues such as; the dissonance between the
constitutional status and the legal reality which takes account of the status of the
Irish language as a de facto minority language despite being the first official
language; the impact of certain key cases and the Official Languages Act 2003;
international legal measures and the impact of legal education through the

medium of Irish.

2. Historical, Linguistic and Legal Context

An analysis of the use of the Irish language within the Irish legal system cannot
properly be carried out in isolation from its period in history. As Mac Giolla
Chriost notes “Almost from its inception as the subject of scholarly concern, the

fate of the Irish language and that of Ireland, its people, the land and the State,
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have been locked together on a shared trajectory”. Thus, in order to properly
assess the full ramifications for the Irish language and the use of the Irish
language within the legal system and the provision of language rights in Ireland
it is at first necessary to give an overview of the language itself and what context
the legal system finds itself within the overall linguistic situation in Ireland. A
brief overview of the historic and linguistic situation of the Irish language
together with a short insight into the fundamentals of the Irish legal system is

necessary in order to properly frame the research in later chapters.

2.2 Historic and Linguistic Context

The Irish language is recognised as a distinct Celtic language of the broad Indo-
European branch of languages. The use of Celtic can be seen as somewhat
problematic given the various implications (linguistic and cultural) of such a
term, O Murchd for example notes that
“Irish 1s a Celtic language. So to describe it is to make an abbreviated
statements about its origin and about its historic relationships to other
languages and families of languages...[1]t follows that for the discussion
of linguistic relationships it is convenient to have a generic term for Irish
and Welsh to express their closer affinity when compared with other
languages. The term used is Celtic.”

Although there is little if any certainty about when Celtic languages arrived in

Britain and Ireland it is widely accepted that a Celtic language arrived in Ireland

® Mac Giolla Chriost, D. “The Irish Language in Ireland: From Goidel to Globalisation”
(Routledge, London, 2005) at p. 1
® O Murch(, M. “The Irish Language” (Bord na Gaeilge, Baile Atha Cliath, 1985) at p. 7
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in and around 500- 300 BC’. Irish and Welsh whilst both Celtic languages differ
substantially and are usually divided into two classes of Celtic languages being Q
and P Celtic respectively, what is uncertain is when and how exactly the split in
the branch of Celtic languages occurred. As O Murch notes
“it is not now possible to say whether the language which the Gaels
brought with them to Ireland was already a distinctive variety of Celtic,
or whether its distinctiveness developed in its subsequent isolation from
the rest of the Celtic world...it is at least not improbable that Goidelic
evolved as a divergent variety of Celtic in Ireland and, if this is so, is
truly indigenous to Ireland.”®
What is apparent is that the Irish language became the dominant language on the
island of Ireland and was spread to other territories such as the Gaelic speaking
areas of modern Scotland and was present in the Isle of Man. As observed by O
hUiginn “Irish history proper beings in the fifth century AD with the arrival of

9 While some form of literacy existed in Ireland

Christianity, Latin and literacy
prior to the arrival of Christianity it existed in the form of Ogham markings.
Ogham was an ancient Irish writing system which used a series of scores or
notches on standing stones to represent letters. Such stones were usually used to
mark territory or to signify holy sites or burial grounds and thus were of little use
in terms of spreading literature and knowledge. O hUiginn describes Ogham as
an “archaic prestige language for use in monumental inscriptions”lo. Although
Latin was the language of the Church the arrival of Christianity in Ireland

allowed for the establishment of monasteries and centres of learning where

literacy enabled the documenting of the Irish language for the first time. The oral

" O hUiginn, R. “The Irish Language” in “A New View of the Irish Language” Nic Phaidin, C.
and O Cearnaigh, S. Eds) at p. 3; Purdon E “The Story of the Irish Language” (Mercier Press,
Dublin, 1999) at p. 9

® O Murch(, M. “The Irish Language” (Bord na Gaeilge, Baile Atha Cliath, 1985) at p. 14

% O hUiginn, R. “The Irish Language” in “A New View of the Irish Language” Nic Phaidin, C.
and O Cearnaigh, S. Eds (Cois Life, Baile Atha Cliath 2008) at p. 4

9 |bid at p. 5
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tradition known as an seanchas was (and to a certain extent remains) extremely
important in Irish culture whereby stories, folk tales, poems and even laws were
passed down from generation to generation orally. With the advent of the centres
of learning and study which arrived with Christianity many of these oral histories
and traditions were written down by Monks and other religious scholars, often in
the margins of the religious texts upon which they were working. As noted by O
Murchu “omitting ogham inscriptions, the earliest contemporary records to
survive are glosses and marginalia in manuscripts which have been preserved on
the Continent™. The spread of literacy allowed for the limited but significant
spread of written Irish although the oral tradition remained important due to lack
of overall literacy in society. Records of this spread are to be seen in many of the
religious texts prepared at the time which often had Irish language text in the
margins of the main Latin text. Traditionally, Irish is divided into three separate
stages of development namely Old Irish from 600 AD to 1200 AD, Middle Irish
from c¢. 1200 — 1650 AD and modern Irish being the period from 1650 AD to the
present. O hUiginn suggests* that the modern period ought to be divided
between the post classical (1650-1880) and the revival period (1880- present).
During the Old Irish period the language was the dominant language used almost
universally by all classes in Ireland. Latin was used as a language within the
Church and in some instances a lingua franca but lacked any substantial
population base that used the language as an everyday language. While there
were significant contacts with the Norse world during the old Irish period,

including the establishment of a number of significant permanent, Norse

1 O Murch(, M. “The Irish Language” (Bord na Gaeilge, Baile Atha Cliath, 1985) at p. 16
20 hUiginn, R. “The Irish Language” in “A New View of the Irish Language” Nic Phéidin, C.
and O Cearnaigh, S. Eds (Cois Life, Baile Atha Cliath 2008) at p. 4
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settlements these settlers intermingled and intermarried with the native Irish and
soon adopted the Irish language with remnants of the Norse language adopted
into Irish, predominantly words associated with seafaring or marine matters. As
O Murchd notes that references in annals in the early part of the ninth century
give accounts Norse settlements while accounts towards the middle of the ninth
century make reference to Gallghaoidhil (Norse-Irish) although from the mid to
late tenth century onwards there are no further reference to Gallghaoidhil as a

separate people from the native Gael®

suggesting that many of their number had
assimilated into the native culture. After the Gaelic victory at the Battle of
Clontarf in 1014 Gaelic culture and language enjoyed supremacy and the Irish
language was without dispute the language of Ireland, a position which would be
largely maintain for the next 400 years with some exceptions. As noted by O
Ruairc™ all of Ireland could be regarded as a Gaeltacht in 1170 however political
developments would soon lead to a certain degree of change with the arrival of
the Anglo-Normans to Ireland in the late twelfth century. The Anglo-Normans
arrived to Ireland and began to conquest the country settling within the Pale (the
Greater Dublin region) and in various rural strongholds. Although the Anglo-
Normans brought with them French and later English™ the vast majority of the
population of Ireland continued to use Irish as their everyday language™. The
Anglo-Norman linguistic impact can be primarily seen with the introduction of

the Common Law®’ and a strong influence on the development of legal language

in the Irish language where many of the terms are borrowings from Anglo-

3O Murchl, M. “The Irish Language” (Bord na Gaeilge, Baile Atha Cliath, 1985) at p. 19
O Ruairc, M. “I dtreo Teanga Nua” (Baile Atha Claith, Coise Life, 1999) at p. 7

>0 Murch, M. “The Irish Language” (Bord na Gaeilge, Baile Atha Cliath, 1985) at p. 21
16 See legal context below for effect on legal Irish

7 See generally Chapter 2
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Norman although the Gaelic legal system itself continued to exist separately
from the Anglo-Norman Common Law'®. While the arrival of the Anglo-
Normans brought a linguistic diversity to what was essentially a monolingual
society with the exception of the use of Latin in limited circumstances. Although
French and later English made some inroads into the dominance of the Irish
language with the exception of the Pale, where English remained the majority
language, English speaking Normans became isolated in their rural dwellings and
eventually adapted to the Irish language. Even in towns established by the
Normans which had traditionally been English speaking Irish began to dominate
as noted by O Murchu “during the 15" century the boroughs, weakened by the
Black Death and in economic decline, were gradually becoming Irish speaking as
well, though English was maintained as the vernacular language of law and

administration.” *°

. Smyth does suggest however that patronage and even
adoption of the Irish language should not be understood as a sign that the Anglo-
Normans and the Gael were becoming one people and that clear divides still
existed®’. The Anglo-Norman authorities attempted to stem this tide by passing
measures as part of the Statute of Kilkenny 1366 which according to the text of
the Statute itself were brought forward because

“now many English of the said land, forsaking the English language,

manners, mode of riding, laws and usages, live and govern themselves

according to the manners, fashion and language of the Irish enemies;
...whereby said land, and the liege people thereof, the English language,

% ibid

%G Murch, M. “The Irish Language” (Bord na Gaeilge, Baile Atha Cliath, 1985) at p. 21,
emphasis added. Various events, particularly the sustained attempts at the plantation of Ireland
meant that a situation never arose where Ireland became fully Irish speaking again and the
English language maintained its dominance in the fields and law and administration.

20 Smyth, W.J “The Making of Ireland: Agendas and perspectives in Cultural Geography” in “An
Historical Geography of Ireland”, Graham, B.J. and Proudfoot, L.J. (eds) (Academic Press,
London, 1993) 399 at p. 417
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the allegiance due to our lord the King, and the English laws there, are

put into subjection and decayed”21
Crowley notes that statute was aimed at the English in Ireland to “ensure that
they remained English”?* Mac Giolla Chriost cautions that the mere enacting of
the statue should not be seen as evidence of a popular resurgence of the Irish
language?. Ultimately the Statute of Kilkenny failed to have any appreciable
impact and the adaption to Irish culture continued apace even if divergent
political views still existed®. It was not until political and religious developments
in England brought about by the Reformation, the Defeat of the Gaels at the
Battle of Kinsale in 1601, the subsequent Flight of the Earls and the plantations
of Ireland and Ulster in particular caused a slow and gradual linguistic shift to
occur which culminated in the utter collapse of the number of speakers of Irish
post the Great Famine (c. 1850 onwards). With the collapse of the Gaelic order in
Ireland after the flight of the Ulster Earls the Irish language was devoid of any
noble patrons and various English legal enactments and laws served to further
diminish the status of the Irish language. The Penal Laws which were an
additional corrosive factor were enacted in and around 1695 and provided for
legal discriminations against Roman Catholics, the vast majority of whom were
Irish speakers. O Murchii notes that “when social and economic mobility
improved, those of the Irish-speaking community who began to achieve

prosperity adopted English as the language associated with, and indeed required

2! Statute of Kilkenny, 1366. Translation from Norse in “SOURCE”

22 Crowley, T. “Wars of Words — The Politics of Language in Ireland 1537-2004” (Oxford
University Press, Oxford, 2005) at p. 5

2 Mac Giolla Chriost, D. “The Irish Language in Ireland: From Goidel to Globalisation (
Routledge, Oxon, 2005) at p. 76

2 O Murch(, M. “The Irish Language” (Bord na Gaeilge, Baile Atha Cliath, 1985) at p. 21
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by, their new status”®. Purdon® reflects this view noting that factors such as
increased urbanisation, improvements in communications, “increased bourgeois
prosperity”, the decision of the Catholic Church to only provide for English in
their seminary built at Maynooth in 1796 and the association of spoken Irish with
“drunkenness, idleness and improvidence’ as key factors in the ongoing decline
of the Irish language. Mac Giolla Chriost notes that “the position of the Irish
language was already being eroded by the extension of modes of governance,
administration and law which were driven by the English language.
Acquiescence in this by the Gaelic Irish and the Anglo-Irish was instrumental in

. . . 27
this revolution in governance™'.

Although no precise figures exist for the
number of Irish speakers prior to 1851 where a language questions was placed
upon the census for the first time a clear decline in the number of people who
identify as Irish speakers is apparent from 1851 onwards. In 1851 census figures
show 1,524,286 people stated that they could speak Irish which on the face of it
represented a healthy figure however there was a strong representation of the
older demographic within this figure. The signs for the Irish language seemed
ominous but developments, which commenced generally among the Presbyterian
community in Northern Ireland®® were to have a dramatic impact. O Tuathaigh
notes that “as census data revealed approaching the end of the nineteenth

century, Irish as a living language seemed doomed to extinction within a

relatively short interval. The language revival movement established in the final

% |bid at p. 25

% purdon, E. “The Story of the Irish Language” (Mercier Press, Dublin, 1999) at p. 33

?" Mac Giolla Chriost, D. “The Irish Language in Ireland: From Goidel to Globalisation
(Routledge, London, 2005) at p. 107

% Crowley, T. “Wars of Words — The Politics of Language in Ireland 1537-2004” (Oxford
University Press, Oxford, 2005) at p. 6
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2 The Society for the

quarter of the century ensured that this did not happen
Preservation of the Irish Language emerged as a lobby group and were successful
in having the Irish language recognised formally within the education system in
Ireland. The success of the Society for the Preservation of the Irish Language
encouraged other groups to organise such as the Gaelic Union and perhaps most
crucially the Gaelic League. The Gaelic League (now known more widely by its
Irish name Conradh na Gaeilge) increased the general awareness of the language
and set up branches throughout the country charged with running Irish classes
and promoting the language which lead to a large increase in the numbers of
people with knowledge of the language. Significantly many individuals centrally
involved in the struggle for independence were closely linked with Conradh na
Gaeilge and as a result the Irish language was given a prominent role within the
movement and indeed the Free State which emerged as a result of the Anglo Irish
Treaty. As O Tuathaigh®® notes many of the leaders of the day in Government
and in opposition had “been to school” at Conradh na Gaeilge although he does
question the full extent of the commitment of the various political leaders to the
cause of the language. The constitutional and legal status granted to the language
at this juncture is examined in Chapter 2 of this work however, other
considerations other than legal from this period were important in the framing of
the development of the language in the early years of the State. In education Irish
was made a compulsory subject while recruitment to the general grades of the
civil service required knowledge of the language and in 1929 lawyers were

required to have some knowledge of the language in order to practice in Ireland.

% O Tuathaigh, G. “The State and the Irish Language: an Historical Perspetive” in “A New View
of the Irish Language” Nic Phaidin, C. and O Cearnaigh, S. Eds (Cois Life, Baile Atha Cliath
2008) at p. 26

% Ibid at p.28
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While many of the policies adopted by the new State, much like the legal status
awarded to the language, were aspirational and symbolic, it is clear that
significant goodwill existed towards the language. There was, however, little in
the way of progress made towards increasing the number of Irish speakers or the
restoration of the Irish language as the language of the majority of the people of
Ireland. As Lee notes
“A knowledge of Irish was made compulsory for certain state post, but no
genuine attempt was made to Gaelicise either politics or the civil service,
prerequisites for the success of the revival...the refusal of all
governments since the foundation of the state to practise what they
preached alerted an observant populace to the fact that the revival was a
sham.”®!
As Purdon® noted between 1922 and 1939 the number of native speakers of Irish
fell from approximately 200,000 to 100,000 and little was done by way of State
intervention in an attempt to arrest this. By 1963 a State Commission appointed
to investigate the progress made since independence noted that in order for the
language to progress there was a need for increased use of it by the State itself
and state agencies. However again little action was taken with regard to this
recommendation. O Tuathail suggests that
“from the 1960s there was a discernable shift in State policy (and
attitudes) in relation to Irish. Increasingly the language issue has become
less a matter of identity formation for a ‘national community’ ...and more

a matter of the state’s dealing with the Irish-language community as a
sectional interest, with distinct needs and demands.”®

31 ee, J. “Ireland 1912-1985” — Politics and Society” (Cambridge University Press, Cambridge,
1990)

2 Eurdon, E. “The Story of the Irish Language” (Mercier Press, Dublin, 1999) at p. 54

% O Tuathaigh, G. “The State and the Irish Language: an Historical Perspective” in “A New
View of the Irish Language” Nic Phaidin, C. and O Cearnaigh, S. Eds (Cois Life, Baile Atha
Cliath 2008) at p. 26
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From the early 1970s the State visibly pulled back on various commitments to
the Irish language including the removal of the requirement to obtain a passing
grade in the Irish language exam in order to attain and overall pass in State
examinations, the removal of the Irish language requirement for the civil service,
the failure of the State to seek official status for the Irish language when Ireland
joined the EU (see chapter 4) and the failure to maintain the translation of acts of
the Oireachtas (see chapter 2). Mac Giolla Chriost recognised these trends in
what he called the “de-institutionalization of the Irish language from the nation-

>3 while O Riagdin described the State’s attitude during this period as

state
“benign neglect”®. Thus Irish language policy became, and to a large extent
remains, one where the emphasis is mainly put on bilingualism and the
protection of the Irish language as an important expression of nationalism and
identity®®. Writing on the subject of this gradual neglect and shift in policy in
1994 O Riain poses a question as to what is wanted by the Irish people: either an
independent nation or a post English-province®’. Although it is submitted that
such a position is somewhat overly dramatic, O Riain’s views highlight the
significance of the language and conversely language policy, to Irish identity.
Despite this view the focus of the State on bilingualism has been somewnhat
troublesome and the position of the Gaeltacht in particular a cause for concern.

Some scholars, such as Hindley, suggest that the language is dying, noting in

1990 that;

% Mac Giolla Chriost, D. “The Irish Language in Ireland: From Goidel to Globalisation
(Routledge, London, 2005) at p. 122

% O Riagain, P. “Language Policy and Social Reproduction” (Clarendon Press, Oxford, 1997) at
p. 148

% Mac Giolla Chriost, D. “The Irish Language in Ireland: From Goidel to Globalisation
(Routledge, London, 2005) at p. 122

% O Riain, S. “Pleanail Teanga in Eirinn 1919-1985” [Language Planning in Ireland] (Carbad,
Baile Atha Cliath, 1994) at p. 105
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“There is no room for honest doubt that the Irish language is now dying.
The only doubt is whether the generation of children now in a handful of
school in Conamara, Cloch Chionnaola and Gaoth Dobhair, and Corca
Dhuibhne are the last generation of first-language native speakers or

whether there will be one more.” 8.

As shall be examined in Chapters 2 and 3 in particular the State policy towards
the Irish language shifted somewhat from 1997 onwards, particularly during the

economic boom experienced in Ireland from c. 1997 to 2007.

According to the census data from 2011 the Irish language is notionally spoken
by 1.77 million people who answered ‘yes’ to the question ‘can you speak Irish’.
This represented a 7% increase on the previous census in 2006 and equates to
41.4% of all census respondents. This figure is widely accepted to be hugely
misrepresentative of the actual number of functional Irish speakers given that it
takes account of school goers who undergo mandatory Irish language classes®
and those who answer yes for a variety of reasons who lack any level of Irish
beyond the most basic of phrases. The manner in which the census question is
put is also unhelpful given that no assessment of the level of Irish spoken by the
respondent is requested. More helpfully the census does include a question on the
frequency of the use of the Irish language outside of the education system.

77,185 respondents replied stating that they use the Irish language everyday

% Hindley, R. “The Death of the Irish language” (Routledge, London, 1990) at p. 248

% Census Report “This Is Ireland — Part 17 at p. 40 available at
http://www.cso.ie/en/census/census2011reports/

*% In spite of this mandatory Irish language education 30.9% of those aged between 10 — 19 report
being unable to speak Irish at all.
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outside of the education system (an increase of 5,037 speakers since the previous
census), which represents a figure which can more accurately relied upon in
assessing the functional number of Irish speakers in today’s Ireland. A further
110,642 speakers claimed to use Irish on a weekly basis with other speakers
reporting as using the language less often. The census data makes clear that the
Irish language is very much a minority language in lIreland and it is even
noteworthy that Irish has been pushed into 3 place in Ireland with Polish being
spoken by 119,562 respondents. It is within this linguistic context that the Irish
language finds itself despite, as shall be demonstrated, the higher status granted

to the language by the law.

2.3 Legal Context

The Irish legal system’s operations are very much based, by virtue of the shared
Common Law history, on the British model. However, the fact that Ireland has a
written constitution provides the Irish legal system with some distinct elements.
The Courts in Ireland are established by the constitution which requires that there
be a High Court and a Supreme Court. The constitution also allows for the
establishment of local courts with limited jurisdiction which have been
established as the District and Circuit Courts. Each court in Ireland has a
different jurisdiction and different thresholds*" at which they hear cases. The
District Court is seen as the first step on the ladder and is primarily concerned

with cases in the civil sphere to the value of ¢. €6,348.69 or less and in the

*! It should be noted that the monetary amounts used to assess the different jurisdictions of each
Court in Ireland are based on Irish Punt values which have been subsequently converted to the
equivalent Euro value.
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criminal sphere cases known as summary offences which can result in the
imposition of a fine of €1,269.00 or a maximum of twelve months imprisonment.
Of particular interest to this thesis the vast majority of “drink driving” cases tend
to appear before the District Court although it should be noted that the District
Court will not hear cases which require a jury. The vast majority of Defendants
in criminal cases before the District Court are concerned with minor offences and
the overwhelming majority of these Defendants plead guilty. The District Court
will also hear matters of family law and licensing applications and can be
considered somewhat analogous to the Magistrates Courts in England and Wales.
The Circuit Court represents the next step on the ladder and can hear civil cases
to the value c. €38,092.00 and all criminal cases, including jury trials except for
murder, treason, rape, sexual assault, piracy and certain scheduled offenses
(alleged offenses related to organised crime and terrorism) and can impose every
penalty up to a life sentence. The Circuit Court also has an appellate jurisdiction

to hear appeals from the District Court.

The High Court in Ireland has full original jurisdiction to hear any case of any
monetary value or any offence in the criminal law. When sitting on matters of
criminal law the High Court is known as the Central Criminal Court and will
usually only deal with murder, treason, rape and sexual assault cases, most of
which require the empanelling of jury. The High Court also acts as a court of
appeal from the Circuit Court. A curious character of the Irish court system is the
“case stated” process where a lower Court can ask for guidance on a substantive
matter of law from a higher Court. The District Court can refer a case to the High
Court for guidance on a particular matter of law, in turn the High Court offers

guidance and refers the case back to the District Court for judgment.
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Furthermore, the High Court operates the system of judicial review in Ireland
where the High Court can review the decision making process and procedures
used in administrative bodies and even lower Courts in order to assess that all
rules and procedures were correctly followed. As will be seen, many of the cases

concerned with the Irish language take the form of judicial review.

The Special Criminal Court is a non-jury criminal court used in Ireland for the
trial of certain scheduled offences such as terrorism and organised crime. The
original rationale for the Courts was similar to that proposed for the infamous
Diplock non-jury Courts in Northern Ireland which were used to try alleged
terrorists. It was felt that the normal legal system, particularly jury trial was
vulnerable to perverse influence and as a result such trials were to be held
without juries. With the advancement of the peace process in Northern Ireland

these Courts have in the main fallen out of favour in the Republic of Ireland®.

Ireland, unlike the UK, does not have a designated full appellate jurisdiction
Appeal Court, however, a Court of Criminal Appeal does exist for appeals in
criminal cases from the Circuit, Central and Special Criminal Courts. There is at

present no provision for a civil Appeals Court.

The final step on the ladder in Ireland is the Supreme Court. The Supreme Court
is established by the Constitution and hears appeals from the High Court and the
Court of Criminal Appeal as well as hearing cases through the case stated
method from the Circuit Court. The Supreme Court also has jurisdiction to

decide whether a bill is constitutional per the reference system provided in

*2 The Special Criminal Court has not been entirely abolished. The Court is still in use for cases
relation to alleged dissident republicans and certain cases concerning high level organised crime.
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Article 26 of the Irish Constitution whereby the President of Ireland can request
the Supreme Court adjudicate on the matter. The Supreme Court is the final
Court of Appeal in Ireland and the ultimate authority when interpreting the

Constitution of Ireland.

The Irish Courts operate the precedent system of Stare Decisis which requires
that the Courts should follow the precedent set in previous cases. While Courts
may overrule their own previous rulings Court are forbidden from overruling
decisions of higher courts thus the rulings of the Supreme Court carry much
weight in particular. Courts may distinguish cases before them from precedent on
the basis that some key factors are different however in general Courts should
follow the precedent set by themselves or by a higher Court. Precedents, no
matter how old, should be followed, however, precedents from prior to 1922 and
in particular 1937, should only be followed provided that they are consistent with
the Irish Constitution. Precedents from other jurisdictions, particularly common
law jurisdictions, do not carry the force of law but are considered to be of

persuasive authority only.

Legislation passed in Ireland by the Oireachtas since 1922 carries the full force
of law and is presumed to be constitutional unless it is proved otherwise and such
laws are interpreted in such a way bearing in mind that the legislators were aware
of the provisions of the Constitution. Prior legislation passed either by the British
Parliament or by Ireland’s home rule parliament before 1801 does not enjoy the
presumption of constitutionality and is only accepted on the basis that its
provisions are clearly constitutional and not repugnant to the text. If such laws
are deemed to be repugnant to the Constitution it is taken for granted that such
laws never were part of an independent Irish legal system and did not survive the
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transition to the Irish constitutional order. Legislation from other jurisdiction has
no force of law in Ireland with the exception of EU legislation, which is explored

in Chapter 4.

The linguistic and legal context in which this thesis is located is very much in the
contemporary context of the modern Irish legal system which is a constitutional
democratic republic of the liberal tradition taking a common law approach to the
administration of justice. Although the substantive chapters each in turn consider
different aspects of law with which they are concerned, an outline of the historic
operation of the Irish legal system and the role of the Irish language therein is
required in order to place the following chapters in their correct legal context. As
is noted above the Gaelic order dominated Ireland and Irish culture essentially
from c. 600 A.D. until 1200 A.D. although Latin enjoyed some prominence
within the Canon Law system in particular. The notion of a bilingual legal
system in Ireland in not a recent one and the notion of having two competing
languages in the legal sphere in Ireland predates the arrival of the Common Law.
The native law of Ireland, the Brehon law, was one of the oldest legal systems in
Europe. It consisted of an expansive civil code with an emphasis on
compensation for harm done rather than punishment. The arrival of Christianity
meant that many Brehon traditions were fused with the Canon law to create a
new bilingual legal order in Ireland. The native Irish laws would have been
passed down orally and at a later stage recorded in Old Irish where as the Canon
Law operated in the Church’s lingua franca of Latin. Eventually the Brehon law

evolved to include laws in relation to the Church itself** which would have

* pawloski, B. M. ‘Gacelic Law in Early and Medieval Ireland: A Bibliography’ 79 Law Library
Journal 1987 305
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necessitated translation between Irish and Latin. During the reign of Elizabeth I
the Common Law began to fully take hold in Ireland and the English language
became the language of officialdom and legal discourse in Ireland actively
oppressing and supplanting the Irish language**. Whilst the English language has
continued ever since as the dominant language in Irish legal discourse
independence allowed a role for the Irish language under the terms of Ireland’s
first written Constitution in 1922. Even in pre-independent Ireland there were
battles waged at various stages in relation to the Irish language both on the side
of those who wished to use the language in official channels and those who
sought to ban it. This situation continued uninterrupted until early in the
twentieth centaury when a young Barrister by the name of Padraig Pearse, who
would later become a republican leader and signatory to the Declaration of the
Irish Republic in 1916, represented the Defendant in McBride .v. McGovern®.
The case was an appeal to the King’s Bench Division from a Magistrates Court
in the Donegal Gaeltacht. A prosecution was brought against McBride on the
grounds that his horse and trap displayed his name and address in the Irish
language and in the Gaelic font which, it was contended did not comply with
Section 12 of the Summary Jurisdiction (Ireland) Act, 1851 which required such
a sign to be positioned at the rear of each horse and trap. McBride was convicted
and fined seeing as his font was deemed not to be legible. It was contended that
seeing as the Act applied to a bi-lingual State such as Ireland and that the alleged
offence happened in a Gaeltacht area (those areas where Irish is the chosen
language of the majority of inhabitants) Irish should suffice, however O’Brien L.

J. held that

* ibid
*311906] 2 IR 181
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“An Englishman...if knocked down by an Irish cart in any part of the
country, whether Connemara or elsewhere, is entitled to have the name
and address of the offender in characters that he can read, if Irish letters
are used he may be powerless to identify... We think that the decision of
the Magistrates was right, not on the ground that the letters were not

legible, but on the ground that they were not of the English character or
5546

type

While this decision was clearly a defeat for the Irish language it helped to fuel an

increased drive towards the re-emergence of the Irish language as an official

I*” credits this case and others like it*

language and O Tuathai with the push to

afford Irish official status in the Constitution of the Irish Free State when the new
institutions of State were established. As Kohn has put it, the enunciation of Irish
as the national language “marked the consummation of the process of national

emancipation.”49

*® |bid at 191

"0 Tuathal, S. SC “Gaeilge agus an Bunreacht” (Coiscéim, Baile Atha Cliath, 2002) at 8

“8 See also Buckley .v. Finegan (1906) 40 ILTR 76, similar facts, which highlights the political
importance of such cases where a Mr. Tim Healy SC acted for the prosecution against Mr.
Buckley. Mr Healy went on to become Governor General for Ireland until 1936 when Eamon De
Valera replaced him with none other than Mr Donal Buckley, the initial defendant.

* Kohn, L. “The Constitution of the Irish Free State” (George Allen & Unwin Ltd, London,
1932).
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3. Methodology

This thesis, positioned as it is within both the social sciences and legal field, will
use a number of different methodological approaches which are common to both
in order to assess how the right of a citizen of Ireland to use the Irish language in
formal engagement with the Irish State can be vindicated. In the first instance a
jurisprudential approach will be applied with standard positivist methodology
and legal reasoning being used to assess the research questions posed. Thus the
approach adopted here is wholly consistent with the methods used by legal
scholars and practitioners to conduct research and to analyse and synthesise legal
sources with a particular focus on case law, legislation and constitutional
obligations and rights as they relate to the Irish language. Secondly a number of
interviews were conducted (discussed further below) as part of this work in order
to obtain the perspective of the various stakeholders in the field. Thirdly, given
the often confidential nature of work carried out in the legal professional and in
law enforcement it is necessary to consult with grey literature which became
available in a number of different ways. In some instances materials were
supplied to the author from stakeholders on the basis that their identity not be
revealed™ or in other instances while the materials were in the public domain
they there not available in officially published volumes. While it is accepted that
grey literature is by its very nature somewhat of a less satisfactory source during
the course of the research such materials were extremely useful in filling in gaps

in the officially available literature. Surveys were also used in order to efficiently

%0 This was particularly the case with materials concerned with An Garda Siochéna and the
Judiciary
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gather information from a significant number of students (c. 50) choosing to

study law through the medium of Irish®".

While it is accepted that certain research methods used within this work do not
entirely reflect the normal methods one would expect from a work in the area of
language planning or socio-linguistics the methods used are commonly used in
standard legal research methods, which due to the nature of this thesis, are

considered appropriate when conducting legal analysis.

Any such analysis needs to take into account the competing claims of the various
forms of law. In the context of the Irish legal system the Constitution is in most
circumstances the highest authority with legislation and case law being lower in
the hierarchy of influence to the legal order with the added condition that often
legislation or case law may be required in order to better enunciate and interpret
the text of the Constitution. The social science aspects of this work do require
that due recognition is given to the fact that law is neither a closed normative
circuit nor an external force which acts on society®”. Indeed the same can be said
of the study of languages which cannot be confined within one sphere without
addressing the ever changing norms and rules which govern and impact upon its
use. As a result developments in the law relating to the Irish language (including
but not limited to the Constitution, the jurisprudence of the Courts, legislation
and regulatory structures) are placed in their social, political and economic and,
in particular, linguistic context. The historical context of the Irish nation in so

much as an Irish nation can be said to have existed prior to 1922, will be

5! See Generally Chapter 5 on Legal Education
52 McCrudden, C. “Legal Research and the Social Sciences” [2006] LQR 632
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highlighted in order to explain how a situation has developed whereby the Irish
language has particular challenges to overcome. In recognition that the
traditional socio-legal and socio-linguistic approaches offer an opportunity to
“study the law in practice...[where] legal institutions...work in society rather
than the legal rules existing in a social, economic and political vacuum”>* from
an external viewpoint. As was noted by Geoghegan J in the seminal case of O
Beolain v Fahy>* laws sometimes represent the emotions and feelings of the
people who have enacted the law rather than having any particular legal
significance per se. Conversely Fuller®® has recognised that a socio-legal
approach recognises that strictly constructed laws and rules which are not
enforced or which are loosely enforced are of limited use in ensuring compliance
with the law. Whilst approaching the research primarily from a legal perspective,
the inclusion of socio-legal (incorporating socio-linguistic) insights grounds the
research within a very real linguistic situation. Dérnyei recognises that there is
much to gain from carrying out such mixed research albeit with a caveat;
“[d]ifferent scholars look at the world through different lenses, regard different
things as important to know, and express themselves best within different
research paradigms..[t]his multi-coloured research scene is not to be mistaken for

an ‘anything goes’ disposition.”56.

A jurisprudential approach, informed by the foregoing, is also employed in this

thesis to contrast the approach of the British Courts to the Irish language (which

%3 |bbetson, D. “Historical Research in Law”, in Peter Crane and Mark Tushnet, ed.s, Oxford
Handbook of Legal Studies (Oxford University Press, Oxford, 2003), 863 at 864.

>[2001] 2 IR 279 at p. 356

% Fuller, L. “The Morality of Law” (Yale University Press, New Haven, 1969) at p. 35

% Dérnyei, Z. “Research Methods in Applied Linguistics” (Oxford University Press, Oxford,
2007) at p. 166
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was by its very nature extremely limited) with the approaches adopted since the
independence of the Irish State in 1922 and onwards. Such an approach
encompasses the contemporary approach in the 21% Century where we have
experienced a further and arguably profound shift in the approach by the Irish
Courts. Jurisprudential methods involve the synthesising of raw data in the form
of case law and conducting detailed analysis of this data. The operation of the
legal doctrine of precedent is crucial to the use of this research method as the
doctrine of precedent requires that Courts should follow and build upon decisions
of Courts that have gone before them. Thus when the data is collected it is not
sufficient merely to analyse the most recent or most relevant case but rather a
jurisprudential approach requires a methodical and chronological based analysis

of the data from earlier case law in the same area.

In the legal context cases are summarised by specially trained legal reporters and
compiled into legal reports or volumes. Traditionally, these reports were
compiled by the Courts in order that judges would be able to use the reports as a
source of law in order to apply the common law in a uniform manner. Gradually
over time these reports have become the main raw material for legal data and are
used by practitioners and researchers alike in order to understand the state of the
law. The reports, typically, are compiled by private publishing houses and legal
information charities. The reports compromise an edited summary of the
particular facts in each case as well as the judgment provided by the sitting judge
in the case concerned. These reports are, typically, grouped together by year, and
depending on the number of reports in each year, often by the additional

separator of volume. These volumes reports are then made available in law
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libraries and in online legal databases. The referencing system used is uniform
and it is used across most jurisdictions. Cases are firstly grouped together by year
with square brackets being used to represent the year in which a case is reported
although not necessarily the year the case was heard eg a case heard in late 2011
might be reported as [2012] and round brackets which represent the year the case
was actually heard usually being used where a case is reported at a much later
juncture. The particular law series and volume are represented next with
abbreviations used for each different series eg IR represents the Irish Reports
series and ALL ER represents the All England Law Reports while the first page
upon which a case commenced within the reports would be used as the final
element of the citation. Thus the seminal Irish language case of O Beolain v.
Fahy is cited as [2001] 2 IR 279 which represented the second volume of the
2001 edition of the Irish Reports with the case report commencing on page 279.

Traditionally, there was no automatic reporting of cases and it was usually left to
the editor of the various reports to decide upon which cases were to be reported.
Often cases would only be reported if there was either a commercial demand for
the cases or if the cases established a new point of law. This created a particular
issue for Irish language cases which were not usually considered to be hugely
significant or commercially viable. The lack of such data served as a further
barrier to access to justice through the medium of Irish as well as an impediment
to research. However, an important development occurred in 2000 when an
edited collection of important Irish language cases from 1980-1998 was

produced in a special volume.*’

5" The Irish Reports Special Reports Irish Language Cases 1980-1998 published as part of the
Irish Reports series of reported judgments.
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With the advent of new technology the access to judgments has improved
significantly with courts usually publishing their judgments online via their own
websites. In the Irish context this process commenced in 2001 and since 2005
most full judgments issued by the High Court and the Supreme Court of Ireland
are published, in an unedited form, via the Courts Service of Ireland’s website®.
These cases are cited using the year the judgment was given, the Court and the
case number. Thus, the decision in O Murchi v An Taoiseach which was
delivered in 2010 in the Irish Supreme Court and was the 26" judgment issued
by the Court in that particular year is cited as [2010] IESC 26. While the
judgments issued directly by the Courts themselves are not edited nor uniform in
fashion they do benefit from being issued promptly and universally without
editorial decisions being taken not to publish the decisions which has resulted in

an increased availability of data from c. 2005 onwards.

While the jurisprudential methodology is not a standard research method in
socio-linguistics or language planning the approach is a widely used and
accepted research method in legal and socio-legal research works. This is not
entirely different from standard research methodologies used in other sectors as
Van Hoecke notes “it appears that legal doctrine is a scientific discipline in its
own right with a methodology that, in its core characteristics, is quite comparable
to the methodology used in other disciplines”™. Such methods have been used in

numerous PhD theses in the Cardiff University Law School® and other Law

%8 www.courts.ie

> van Hoecke, M. “Legal Doctrine: Which Method(s)?” “Methodologies of Legal Research” —
Van Hoecke, M. (ed) (Hart, London, 2011) at p. 17

% See for example Crowley, Louise, “Financial provision and property allocation on divorce : a
critical comparative analysis of the Irish decision-making policy and process” (Thesis (Ph.D.) —
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Schools in recent years. The nature of the work carried out in the pursuit of this

thesis required that such a jurisprudential method be undertaken in order to most

effectively use the available data. As Morris et al®* note
“[s]ocial science relevant to legal and public policy issues has emerged as
a vital part of such behavioural and social science disciplines as
anthropology, criminology, economics, linguistics, philosophy, political
science, psychology, and sociology. To develop such work properly, the
law and legal issues in question have to be fully identified, understood
and operationalized. This cannot happen unless the social researcher is
able to accurately find the law.”

A table of the case law used and examined in this work is provided as an

addendum to the bibliography in addition to a list of the legal reporting journals

used and their referencing acronyms which is provided at the start of this work.

A number of face to face interviews were carried out in the course of this
research. The rationale for conducting interviews as a method of gathering
research data was threefold. In the first instance there was very little, if any,
literature available on the engagement of the legal system and the legal
professions with the Irish language and thus the need for primary research arose.
Secondly there were no attempts on record of such interviews having being
carried out in the past even in grey literate and finally given the small size and
closed nature of the legal professions in Ireland it is submitted that without a face
to face element it would have been very difficult to obtain responses from the
key stakeholders through alternative methods such as questionnaires and surveys.

The judiciary and an Garda Siochana were identified as the most important

Cardiff University, 2010) and Donnelly, Mary “Autonomy, capacity and the limitations of
liberalism : an exploration of the law relating to treatment refusal” (Thesis (Ph.D.) — Cardiff
University, 2006)

%1 Morris, R., Sales, BD. and Shunman, D. “Doing Legal Research — A Guide for Social
Scientists and Mental Health Professionals” (Sage, London, 1997) Preface
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stakeholders to interview given the total lack of any academic literature or other
sources available in connection with their professional engagement with the Irish
language. It was decided that these stakeholders would be asked questions in line
with the various chapters identified with a particular focus on practice for the
judiciary and training and policing for the Gardai given the differing roles they
played. Questions focused on their own Irish language competencies, their Irish
language training, their professional engagement with the Irish language and
their general attitudes to the language. The candidates selected for interview were
those personally known to the author and in some instances those known to be

active within the Irish speaking community.

Certain difficulties arose with such interviews. A number of key stakeholders
were identified with whom interviews would prove useful. Foremost of this
number were members of the judiciary however the very nature of the judiciary’s
role in the Irish legal system and constitutional order frustrated this process on
many occasions. The independence of the judiciary is a preciously guarded
doctrine in the Irish legal system. The Irish Constitution establishes a separation
of powers in a similar manner to the United States whereby each wing of the
State is independent from the others in the exercise of their powers. The judiciary
for example are the sole body with the power to administer justice and the
executive are the sole body charged with governing and exercising the functions
one would normally associate with the cabinet. In this light members of the
judiciary in Ireland have always been very slow to speak publically in any way
which could be seen to be critical of the Government of the day given that any

critique could be interpreted by some as an attempt by the judiciary to unduly
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influence the executive or legislative powers which vest in other pillars of the
constitutional order. Lee has described how “élites, powerful organisations and
Governments are often sensitive to the way in which their image is portrayed [in

62
research]”

. Whilst a number of the members of the Judiciary were happy to
engage as part of the research no judge wished to have their words or indeed
their names recorded or to give anything more than a factual statement of the
procedures they employ when hearing cases in the Irish language. Lee notes that
“privacy, confidentiality and a non-condemnatory attitude are important because
they provide a framework of trust. Within this framework, researchers can lead
those studied to confront issues which are deep, personally threatening and
potentially painful.”®® As a result such research was of limited use but added
depth to aspects of case law and interpretation of laws and gave further insight
into legal education and training. Similar difficulties were encountered with
members of Ireland’s Police Force, An Garda Siochana. Garda rules prohibit
individual members of the Gardai to give interviews and to assist with such
research. A number of Gardai, in a manner similar to the judiciary, were happy to
speak about their experience, particularly in the context of their education and
training through the medium of Irish however no members were willing to go on
record with such details. Such a stance is understandable given the potential
disciplinary consequences for Gardai however some examples of Garda training
manuals were provided on an anonymous basis and are available in the Annex to

this work.

%2 ee, R. “Doing Research on Sensitive Topics” (Sage, London, 1993) at p. 9
% Ibid at p. 98
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Ddrnyei recognises that whilst interviews can provide very rich data “the format
does not allow for anonymity, there is a chance that the respondent...can be too

shy and inarticulate to produce sufficient data.”®

, unfortunately this reality rings
true in the case of the Irish judiciary who find themselves restrained not by a
social shyness but rather a silence which is necessitated by the nature of their
office. That said the interviews with members of the judiciary did, however,
confirm a number of commonly held assumptions with regards to the Irish
language capability of the judiciary and judicial attitudes towards the language
being generally reflective of the education and upbringing of the judge. These
factors, along with further interviews with legal practitioners provided useful
data to analyse particularly in the area of legal education and serve to support
many of the conclusions reached in this work, particularly with regards to the
lack of Irish language legal training. The interviews themselves focused on the
nature of the work carried out by judges and lawyers in the legal system through
the medium of Irish. Interview candidates were selected on the basis of the
author’s knowledge of their Irish language abilities colloquially in some
circumstances or a result of the detailed meta-analysis of the Irish language case
law conducted as part of this work. Judges and lawyers who regularly appeared
in Irish language cases were easily identified through the case reports and a
number were contacted. In addition the Law Library of Ireland (the body
responsible for the regulation of the barrister’s profession) also helpful have a
searchable database of their members with languages spoken included as one of
the data fields which aided the identification of barristers in particular. The

questions asked of Judges and lawyers focused on their Irish language ability,

% Dérnyei, Z. “Research Methods in Applied Linguistics” (Oxford University Press, Oxford,
2007) at p. 144
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their Irish language legal education, the use of the Irish language in the legal
system more generally and barriers to access to justice through the medium of

the Irish language®.

The combination of the various methodologies paints a broad picture and points
towards a trend of “governmentality” in the sphere of the Irish language
generally and in particular towards the use of the Irish language in official fora
such as the legal system coming to the fore when key decisions are undertaken.
The concept of “governmentality” places at its heart the idea that the society in
which we live becomes influenced and moulded by the institutions and
procedures of the State. The State attempts to produce citizens who are best
suited to fulfil the government’s policies.® The concept of “governmentality”
can thus be used to analyse how the Government in the first place recognised that
a particular problem exists, how the State then exercises its various powers
(primarily through its various institutions) in order to achieve a particular aim. In
the case of the Irish language from the foundation of the State and even prior to
that point it is clear that a concept of “governmentality” was present in how the
State would deal with the Irish language. It was quickly recognised that a
‘problem’ existed for the language was under severe threat and had been denied
any form of official status for centuries. Whilst the particular aim which the Irish
State wished to achieve was not entirely clear there was certainly a wiliness to
increase the use of the Irish language and give the language recognition in

official fora. The establishment of an Irish State was very much seen in terms of

% The questions asked were generic and non controversial although members of the judiciary
asked that they not be made public.

% Foucault, M. “Governmentality” in Burchell, G. and Gordon, C., Eds., “The Focault Effect:
Studies in Govermentality (University of Chicago Press, Chicago 1991) at p. 101
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a re-emergence of Ireland as a nation in its own right and key to this
development was the advancement of the cause of the Irish language. The
prevailing attitude which informed the governmentality can be summed up by
Michael Collins;
“The biggest task will be the restoration of the language. How can we
express our most subtle thoughts and finest feelings in a foreign tongue?
Irish will scarcely be our language in this generation, not even perhaps
the next. But until we have it again on our tongues and in our minds we
are not free, and we will produce no immortal literature.”®’
The methods and policies which were chosen to achieve this aim were advanced
via the institutions of the State. In the case of the Irish language the main
institutions which played a role in this development were the legislature (The
Oireachtas) and the education system. Irish became a mandatory school subject
in the education sphere and the State. The State was attempting to model the
citizen to become an Irish speaker through the use of its institutions and policies.
In the legal sphere the Oireachtas passed legislation in English and Irish. The
Oireachtas required that all practicing lawyers undertake an exam in the Irish
language in order that they would be competent to take legal instructions in the
Irish language®®, again with the aim of shaping the legal profession in a particular
manner so as to achieve a particular aim. In doing so the State was asserting its
sovereignty, demonstrating how the Irish State differed from neighbour states
with their “foreign tongue”. In the process there was a strong sense that the State
imposed the language upon people in a manner which ironically was
counterproductive to their stated aim. As the State moved forward from

perceiving itself merely as a new nation there was a recognition that the State

needed to govern and administer in a more constructive manner, moving beyond

%" Collins, Michael “A Path to Freedom”, Reprint (NuVision, London, 2005) at p. 71
%8 See generally Chapter 5 Legal Education
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governing a mere assertion of authority and sovereignty. In doing so the State
became more interested in governing to solve economic and social problems, in
making the Irish language relevant and in protecting a preserving the language
and the linguistic communities where the language was strongest. Irish was seen
as a useful tool for those wishing to enter any position in the public service, Irish
was required for entry to many universities and the language was seen (although

at times begrudgingly) as a useful skill to have acquired.

The usefulness of analysing governmentality lies in the reality that whilst the
Government had particular aims and wished the shape citizens in order to
achieve those aims, in the case of the Irish language at least, such steps proved to
be predominantly unproductive and unsuccessful initially. Governmentality
allows us to chart the State’s changing focus with regards to the language in
order to better produce Irish speaking citizens within what was hoped to be a

bilingual State.
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Chapter 2:- The Right of Access to Justice in the First

Official Language 1900s — 2003

1 Introduction

The Irish Constitution (Bunreacht na h-Eireann in the Irish language) is the
corner stone of the modern Irish legal system. Although the Irish legal system is
very much rooted in the Common Law tradition the development of the
Constitution of 1922 and the current 1937 Constitution ensured supremacy of a
higher law®®. Whilst the Common Law principle of Stare Decisis (the legal
principle in common law of adhering to precedent when deciding a legal case)”
remains all acts and previous jurisprudence of Irish and British Courts must be
consistent with the provisions of the Constitution. Once rights of any sort
(including language rights) are recognised by a Court as being of a constitutional
nature the State cannot seek to abdicate their responsibility to those who enjoy
such rights merely by way of passing ordinary law in the form of legislation. In
the United Kingdom the Parliament, in theory, enjoys supremacy and the ability
to legislate on any matter unfettered by any other considerations although in
practice it is widely accepted that a number of unwritten rules known as
constitutional conventions serve to limit the supremacy to a certain extent. In
Ireland, however, by virtue of having a strong written constitution, there are clear

boundaries established within the Constitution which serve to expressly and

% Further supremacy over the common law has since been established by European Union Law
in areas of competence recognised by the various EU Treaties.
0 Webster’s New Millennium Dictionary of English (Lexico Publishing Group, London, 2003)

48



unequivocally limit the extent to which legislation can limit any right. Should
any legislation be held to be inconsistent with the Constitution the legislation is
deemed to be invalid. It is important to note that under the terms of the
Constitution itself in (Articles 46 and 47 of the current Irish Constitution) the
only method whereby the text of the Constitution itself can be amended is by
way of a referendum where a majority of the people have to give their support to
any proposed amendment put forward by Dail Eireann (the Irish parliament) in

order for the amendment to become part of the Constitution.

The importance of constitutional law to the Irish language issue is demonstrated
by the almost total reliance on the text of the Constitution (primarily Article 8)
when dealing with Irish language issues which arose before the Courts prior to
2003. Whilst the situation has changed somewhat since the enactment of the
Official Language Act 2003, which expanded the corpus of Irish language law,
the Constitution remains the single most important consideration to the Courts

when dealing with Irish language issues.

This chapter focuses on the role the Irish Constitution, and the relevant case law
arising from same, have had on the development of the rights of those seeking to
access the Courts and legal services through the Irish language. The period
analysed by this chapter seeks to cover the period from Independence of the Irish
State ion 1922 through until 2003. Such an analysis allows an examination of the
development of the Irish language rights concerning access to the Courts and
access to justice in a chronological order including the charting of the varying
degrees of recognition given by the Courts to the Irish language. The reason for
choosing 2003 as the end date for analysis in this particular chapter is twofold.

Firstly in 2003 the Official Languages Act 2003 was finally enacted in Ireland.
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This Act represented a high water mark in terms of recognition of the Irish
language and of language rights more generally. The Act, which was very much
modelled on the corresponding Welsh and Canadian legislation, granted an
unprecedented status to the Irish language and helped to copper fasten many of
the advances made by the judiciary in the period between 1922 and 2003. The
Act contained many wide reaching provisions, but what is of particular interest to
this chapter are the various provisions on the rights of Irish speakers appearing
before the Courts and the various language schemes which impact upon the key
stakeholders in the Irish legal process (the Office of the Attorney General and the
Courts Service). Secondly, from 2004 onwards the pronouncements of the Courts
on issues relating to the Irish language took a somewhat different approach with
the right which had been acknowledged theretofore being somewhat curtailed to
certain circumstances and instances. The case of O Beolain™ and its immediate
consequences provide a natural break point when analysing such developments.
The later cases and developments add greatly to the body of Irish language rights
case law due to the staggered nature and differing focus of such developments

they deserve analysis in their own right.

2. The 1922 Free State Constitution

Although the 1922 Constitution is no longer in force the interpretation of the
various Irish language provisions (which are similar to those of the 1937

Constitution) continues to be important today when interpreting the provisions

12001] 2 IR 279
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which are currently in force. Article 4 of the Free State Constitution provided

that

“The National language of the Irish Free State (Saorstat Eireann) is the
Irish language, but the English language shall be equally recognised as an
official language. Nothing in this Article shall prevent special provisions
being made by the Parliament of the Irish Free State (otherwise called and
herein generally referred to as the "Oireachtas") for districts or areas in

which only one language is in general use.”

This represented the first time in centuries that the Irish Language had been
afforded official status within the legal system of Ireland. Article 42 went further
insisting that all acts enacted by the DAil be made available in both official
languages. Whilst official status was afforded to the Irish language, its use in the
Courts was severely restricted. During the trial of R(O Coiledin) .v. Crotty’® a
fine of £50 was imposed against the Defendant when he refused to speak English
during his trial. This fine was later overturned by the High Court, however, it
was unclear from O’Sullivan J’s judgment whether he relied on a principal of
natural law or on a particular constitutional provision. Kelly’® notes that if the
case was decided on a principle of natural law then “had the defendant’s native
language been any foreign language, and had he been denied interpreter facilities
for making his case, the same considerations [would] have applied”. What Kelly
does not address however is the situation whereby a party of a legal action makes

the conscious choice to choose one language over the other. It appears to be

2 (1927) 61 ILTR 81
3 Kelly, J. M. “The Irish Constitution” 3rd Edition, G. Hogan and G. Whyte Eds (Butterworths,
Dublin, 1994) at 54
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widely accepted that if a party to a legal action was able to fluently speak (by
way of example) English and Mandarin Chinese but requested that the
proceedings be conducted in Mandarin Chinese such an application would be
denied. The key principle which is usually referred to as a right conferred by
natural law appears to be whether the party to the action understands the full
extent of the action rather than accommodating any particular linguistic choice
on the part of the party concerned (see further discussion below). This situation
is, however, further complicated when a state has recognised more than one
language as an official language. Do parties have the right to request their own
language be used at all times? This question was addressed in the case whereby
we can say that the rights of Irish speakers were first recognised as having a
constitutional element attaching to them in Attorney General .v. Joyce and
Walsh™ where Kennedy CJ held that the text of Article 4 conferred what he

termed a double right both in terms of natural rights and constitutional rights;

“The Irish language, however is not merely the vernacular language of
most, if not all, of the witnesses in question in the present case, but holds
a special position by virtue of the Constitution of the Saorstat, in which
its status is recognised and established as the national language... from
which it follows that, where it be the vernacular language of a particular
citizen or not, if he is competent to use the language he is entitled to do
so. Therefore it may be said that all those who gave their evidence in the
Irish language in the present case had, as it were a double right to do so:
first on general principles of natural justice as their vernacular language;

and, secondly, as a matter of constitutional right”. S

Another issue arose in Joyce and Walsh regarding the transcribing of oral

evidence given in Irish by witnesses. The trial related to the murder of the

“11929] IR 526
> Ibid at 531, emphasis added
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husband of the Second named Accused. The two Accused were tried together on
the murder charge on the basis that it was the contention of the prosecution that
they were both involved in the poisoning of the deceased. During the trial an
interpreter had been sworn in by the Court to translate the evidence given in Irish
by nine witnesses and the two co-Accused into English for the benefit of the Jury
and the sitting Judge. The two co-Accused were convicted in the Court of First
Instance and initiated an appeal to the Court of Criminal Appeal. Due to the
nature of appeal Courts in Ireland the transcript of the trial of first instance is of
significant importance as a record of the evidence, very often no separate
hearings are heard and the appeals often only take the form of paperwork. The
only transcript recorded was that of the interpreter’s paraphrasing translation of
the evidence, no recording was made of the evidence as it was given by the
witnesses in Irish. During the appeal trial this issue was raised by Counsel for the

Appellant but the point was dismissed by the Appeal Chamber holding;

“that as it 1s not an essential requisite for the purpose of an application for
leave to appeal to have a complete transcript of the evidence before the
Court...[T]he Court being satisfied that the transcript of the note of the
interpreter’s rendering of the evidence was a completely accurate record
and fully adequate”76

O Tuathail”” questions whether this part of the ruling was an early attempt, albeit
covert, by the Courts to differentiate between the theoretic status of the Irish
language as an official language and the reality of a minority language which
should not be allowed to become a thorn in the foot of legal reality and court

proceedings. Whilst O Tuathail’s speculation is not without merit and accurately

*® Ibid at 527 )
" O Tuathail, Seamus “Gaeilge agus an Bunreacht” (Coiscéim, Baile Atha Cliath, 2002) at 19
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reflects the linguistic reality there was, however, no constitutional recognition
given to the status of Irish as a minority language in the 1922 Constitution nor is
there in the 1937 Constitution and such a judgment has to be construed in that
light. Thus, it is submitted that this was the first attempt by either the Judiciary or
the State to interpret what the law in relation to the Irish language ought to say,
on the basis on the true linguistic position of the language, rather than interpret

and apply what the law does say.

The importance of the “double right” principle developed in Joyce and Walsh is
highlighted by a ruling in the Scottish case of Taylor v. Haughney’ concerning
the use of the Gaelic language in a criminal prosecution by the Appellant who
understood and spoke fluent English. It was alleged that the Appellant had
carried out criminal damage to a road sign on the Isle of Skye (a Gaelic speaking
area) by painting over an English language road sign with whitewash and
repainting the words in red paint in the Gaelic language. Despite his full
understanding of the English language the Appellant sought to give his own
evidence in his mother tongue Gaelic and to have the remainder of the
proceedings translated into Gaelic by a Court appointed interpreter. The Court
applied a much older Scottish case of R. v. Alex McRae’ which concerned a
criminal prosecution in Edinburgh and held that seeing as English was the
language of Scotland the only situation where a Court could appoint an
interpreter would be where a Defendant did not speak English. The absence of

any special legal status such as that conferred by the 1922 and 1937

78 (1982) SCCR 360
" Referred to in (1841) Bell's Notes at p.270
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Constitutions lead to the decision of the High Court of Justiciary where the
Appellant’s case was described as a “hopeless one” by Lord Justice Clerk with

Lord Hunter and Lord Dunpark agreeing®.

The limits of the provisions of the 1922 Constitution, however, were soon to be
highlighted when Kennedy CJ later went on to discuss the meaning of the term
“national language” in O Foghludha .v. McClean®. The case was a civil case
centring on a dispute over rent in relation to a property held by Conradh na
Gaeilge (an Irish language organisation) who were suing via the Plaintiff, a
trustee of the organisation. The Plaintiff served the civil summons upon the
Defendant in Irish. A summons in a civil matter requires a Defendant to enter a
defence to the action. In the absence of any such a defence the Plaintiff’s claim
would normally succeed unopposed. The case concerned Order XXIX, Rule 3 of
the Rules of the High and Superior Courts 1929 which provided that all notices
served in Irish must be accompanied by an English translation. In this case there
was no English translation served with the summons. The Plaintiffs contended
that it was unconstitutional that the Rules specifically require a translation of a
Irish summons whilst at the same time having no such corresponding rule for
summons served in English. The case was heard initially in the High Court and
when the High Court rejected the argument, the Plaintiffs appealed the decision
to the Supreme Court. In the High Court Sullivan P. stated that rule was
consistent with the 1922 Constitution and further elaborated that the rule “does

not impose upon the parties affected by it any additional expense or burden, it

801982 SCCR 360 at p. 365
8111934] IR 469 at p. 487
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facilitates the progress of litigation, and it does not place any obstacle in the way
of those who desire to conduct their legal business in the Irish language”®?. This
position is difficult to reconcile with the operation of the rule. Whilst the rule
does provide that the summons would be translated by an official interpreter at
the Central Office at no cost to the litigant it does require that both the Irish and
the English versions be served together. Inevitably there would be some element
of delay involved in obtaining any such translation. It is submitted the fact that
there are additional steps and delays required for a litigant who wishes to use the

Irish language would seem to be very much at odds with the dicta of Sullivan P.

In the Supreme Court Kennedy CJ put a particular emphasis on what he saw as

the linguistic competence of the people whereby he remarked that

“the hard fact remains, and must of stern necessity remain for at least a
generation, that of the adult population a number...perhaps still a
majority...is unable to read or understand a summons or notice written
only in the Irish language...[t]hat hard fact imposed, and so long as it
continues to be a fact will impose, on the rule-making authority a duty to
make special provision to meet it so that justice may nevertheless be
done. Not to make such a provision would be, in my opinion, to offend

against natural justice.”83

The Supreme Court attached continued special status to the State’s duty towards
the Irish language declaring “the State is bound to do everything with its sphere
of action...to establish and maintain it in its status as the national language and to
recognise it for all official purposes as the national language” 8 however despite

this ratio the majority of the Court went on to rule that a Defendant did not have

8211934] IR 469 at p. 471
8311934] IR 469 at p. 486
8911934] IR 469 at p. 483 —emphasis added
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the right to an lIrish translation of an English summons issued in a criminal
matter. The majority held that the option to use either language before the Court
was sufficient to satisfy the requirement of the constitution as to equality
between the languages. O’Byrne J in the High Court was the sole dissenting

Judge during both hearings and he did note;

“as the rules stand...all summonses and notices in the Irish language
must be accompanied by an English translation. There is no such
provision with reference to summonses and notices in the English
language. In my opinion this amounts to a discrimination in favour of the
English language as against Irish and fails to comply with and carry into

effect the provision of the Constitution that the two languages are to be

equally recognised as official languages”™.

Interestingly O’Byrne J felt that a provision in the 1922 Constitution which was
similar to the current Article 8.3 (see further discussion below) did not entitle the
Rules of the Superior Court to cast aside one language in favour of the other but
rather that the provision of the 1922 Constitution allowed the State and the
Legislature to take account of special areas such as the Gaeltachtai. It is
submitted that this would be a far more satisfactory reading of the text of the
Constitution rather than the narrow interpretation which was adopted in this case
to a certain extent and further embraced in the case of Attorney General .v.

Coyne and Wallace® which is examined below.

It should be noted that difficulties in relation to language in the Courts of the

Irish Free State did not flow in one direction only. In the case of The State

811934] IR 469 at p. 475
8 (1967) 101 ILTR 17

57



(Buchan) v. Coyne® Buchan was prosecuted for a low level criminal offence in
the District Court in Co. Galway. The established practice in that particular
District Court area, which was located within the designated Gaeltacht, was that
Gardai would give their evidence through the medium of Irish. In this particular
case the Gardai concerned duly gave their evidence in Irish. The Defendant was
not an Irish speaker, nor was his Solicitor and they issued a strong objection to
the Court on the basis that they did not understand what was being said in
evidence. It appears from the records that not only did the Judge ignore their
protestations he went on to issue his judgment in Irish only. It was only by the
intervention of a third party who happened to be present that the Solicitor
discovered that his client had been convicted and sentenced to a custodial
sentence. Upon appeal to the High Court the conviction was quashed
immediately with principles of natural law and constitutional considerations
being taken into account. It should be noted that there was no legislative
compulsion upon the Gardai concerned to undertake to give their evidence in
Irish only, doing so was merely a custom in the particular district as distinct from
O Foghludha .v. McClean® where the Court Rules specifically required that an
English version of a summons would always have to be issued whether an Irish
version was also being issued or not. Thus, as a result of the decision in The State
(Buchan) v. Coyne® it could be argued that a party who did not wish to engage
with the Irish language was permitted to do so however a party who wished not

to engage with the English language at all was compelled by way of Court Rules

87(1936) 70 ILTR 185
88 11934] IR 469 at 487
89(1936) 70 ILTR 185
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to do so. It is submitted that The State (Buchan) v. Coyne® was quite correctly
decided; it is a well established principle of natural law, international law and
what we now understand as human rights law that all parties would understand
the charges against them. A questions which remains unanswered however is
what the scope of The State (Buchan) v. Coyne®™ would have been had it been a
civil action. In a civil action there would not be as strong an emphasis placed
upon the a Defendant’s right to understand the charges against them and until
recently it was widely accepted that a party to a civil action could not force their
linguistic choice upon the State (this position has since been amended by the

coming into force of the Official Languages Act 2003).

3.1 Bunreacht na hEireann — The 1937 Constitution

The position of the Irish language was strengthened from the Free State
Constitutional position by Article 8.1 of the 1937 Constitution which in the
English version of the text declared Irish as the first official language and the
national language. Article 8.2 outlines how English is “recognised” as a second
official language. The Irish language version of both articles are worthy of
investigation given that they differ with some significance from the English text.
The practical importance of these from a legal point of view remains to be
established, however, they point to a fascinating expression of ideology and
identity. It should firstly be noted that due to the provisions of Article 25.5.4 the

Irish text of the constitution is to take precedence over the English text in the

% (1936) 70 ILTR 185
%1(1936) 70 ILTR 185

59



event of any conflict between the two texts. The Irish text for Article 8.1% uses
the expression “priomh” [primary/foremost] when referring to the Irish language
which O Murchi notes® has two important connotations. Firstly it notes a
placing or sequences (in this case the placing being first) althoguh it also
connotes an degree of importance. O Ceardil suggests that the Irish version, if
literally translated would read “Since (the) Irish (language) is the national
language it is the principal official language.”®* Both submissions would appear
to give a greater strength and status to the Irish language than that which the
English text confers upon it however, as previously stated the full legal
ramifications of this remain to be fully explored. The Report of the
Constitutional Review Group suggests that the designation of Irish as the

national and first official language is of “little practical signiﬁcance”%.

Perhaps of more significance and interest is the treatment that Article 8.2
receives in the Irish text*®. Whilst the English text uses the word “recognised” the
Irish text uses the expression “glactar leis” which would be more accurately
translated as “accepted as” which would seem to denote a status of perhaps more
grudging recognition. In other articles of the constitution where the English word
“recognised” is used it is usually reflected in the Irish text by the word

“admhaionn” which would more closely reflect the word “recognised”. The

%2 The Irish text reads “Os { an Ghaeilge an teanga naisiunta is i an phriomhtheanga oifigiil i.”
While the English text reads “The Irish language as the national language is the first official
language.”

% In O Ceartiil, M. “Bunreacht na hEireann — A study of the Irish text” (1999, Government of
Ireland, Dublin) at p. 82

% Ibid at p. 80

% Report of the Constitutional Review Group (1996, Government of Ireland, Dublin) at p. 11

% The Irish text reads “Glactar leis an Sacs-Bhéarla mar theanga oifigiuil eile.” while the English
text reads “The English language is recognised as a second official language.”
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reason for the divergence in this Article is not clear but the plain purport of the
words involved suggests that “glactar” would be construed as being lower in
status to the word “recognised” in the English text although there has been little
legal examination of this position and it is possible that such terminology was
used for nationalistic or political reasons. The second element of Article 8.2
worthy of inspection is the use of the term “Sacs-Bhéarla” to represent the word
“English”. In any normal use in modern times the term “Béarla” is used in Irish
when referring to the English language however in this instance the term “Sacs”
which would translate as “Sax” precedes it. In the 1922 Constitution and in all
subsequent legislation the word English is represented by the term “Béarla”. In
using such terminology it is submitted that a more emphatic case is being made
that the English language is to be treated in second place, to be treated as the
language of the Saxon rather than the language of the Gael. The political
significance of such a term cannot be overlooked, particularly when the 1937
Constitution was attempting to sever all ties with the United Kingdom which had
been enshrined in the 1922 Constitution. O Ceartil notes that the term was used
on two occasions during the Opening session of the First Dail by Cathal Brugha
who was acting as Ceann Comhairle®”.  Perhaps, in trying to analyse the legal
implications of the rhetoric filled wording of the Irish text the dicta of Mr. Justice
Geoghegan in the famous case of O Beolain v. Fahy® can be best used to sum up
the situation. The learned judge noted that a constitution is a document which

embodies the aspirations and emotional feelings of the people who have enacted

% The Irish equivalent of Speaker of the House although the terms translates closer to

“Chairperson”.
%12001] 2 IR 279
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it and not everything within the text is intended to have legal implication®.
Perhaps an accurate summation of such emotions and feelings can be
summarised by reference to contemporary accounts. Writing in 1941, in the
immediate aftermath of the coming into force of Bunreacht na hEireann, Cogan

Bromage noted that;
“[T)he Irish are a people to whom independence means not only political
sovereignty but artistic and literary individuality as well. The emphasis
upon the native tongue has been a sort of leaning over backward, a phase
of the withdrawal from all things English. One of the most credible
explanations of the style of James Joyce is premised upon his

psychological aversion to the English vocabulary, for him "an acquired
speech."1%,

Article 8.3 allows the State to make provision to use either one of the official
languages “for any one or more official purposes, either throughout the state or in
any part thereof”. This was interpreted narrowly to mean that either Irish or
English could be used by the State unless provision had been otherwise made by
law in Attorney General .v. Coyne and Wallace'®:. Here two similar cases were
forwarded to the High Court using the ‘case stated’ procedure available to Judges

in the Irish Courts'®

and subsequently appealed to the Supreme Court. Both
cases concerned alleged violations of the Road Traffic Act 1933 with which

Coyne and Wallace were being charged. Both men lived in an area where Irish

%12001] 2 IR 279 at p. 356

1% Cogan — Bromage, Mary ‘Linguistic Nationalism in Eire’ The Review of Politics, Vol. 3, No.
2. (Apr., 1941), 225 at p. 226

101(1967) 101 ILTR 17

192 The case stated procedure allows a Judge of the District Court or Circuit seek the opinion on a
matter of law from a higher Court (The High Court and the Supreme Court respectively or in
rarer instances the European Courts of Justice) before the lower Court issues their judgment. It is
not part of the appeals process as it takes place as part of the initial hearing and once the
clarification has been issued by the higher Court the case returns to the lower Court for judgment
in light of the clarification. Both the clarification and the judgment issued by the lower Court can
themselves be appealed to a higher Court.
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was widely spoken although they did not speak Irish themselves. The statutory
notice of intention to prosecute, a requirement under s. 55 of the Act was issued
to both men in Irish as was the custom of the Gardai in areas where Irish was
widely spoken. This was despite the fact that all enquiries and interviews both
respondents conducted with the Gardai were carried out through the medium of
English. In light of the fact that neither man understood the language of the
summons fully the District Justice was minded to dismiss the prosecutions on the
grounds that they had not been served proper notice. Davitt P held likewise in the

High Court noting that;

[A Defendant] is entitled to receive the written notice in a form which he
can understand. No doubt there can occur exceptional cases where this is
not practicable. The alleged offender may be blind, or illiterate, or he may
be a foreigner who has no knowledge of either of the official languages of
the State.'%®

Upon appeal to the Supreme Court by the Attorney General it was held by the
Court that the prosecutions should proceed and that the State was free to choose
which ever language it so wished in the circumstances. This would seem to
offend the above mentioned principles of natural law, however, the Court did
attach some element of significance to the fact that the Gardai in question were
able to orally translate the information in the summons for the respective
respondents. The Court’s attitude to the meaning on Article 8.3 was put forward
by Kingsmill Moore J where he remarked,

“I was at first inclined to the view that 8 (3) meant that an official

document to be operative must be both in Irish and English, unless
provision had been made by law sanctioning the use of only one of the

103 (1967) 101 ILTR 17 at para 3

63



languages. It was argued for the Attorney General that the true meaning
of the Article was that either languages might be used unless provision
had been made by law that one language only was to be used for some
one or more official purposes. On consideration | consider this
construction to be correct. Accordingly, I am of opinion that the decision
of the District Justice was not correct and the case should be sent back to
him to enter continuances.”%*

It is somewhat curious that a point of law which stemmed from a case where
Irish was used instead of English has since been used as a justification for the
curtailment of Irish language rights. The narrowness of the construction allows
the State to pick and choose which language to use in particular instances where
there is no legislation directing them to use a particular language in a particular
circumstance. Such a construction as put forward by Kingsmill Moore J
effectively allowed the State to forego providing services or fulfilling obligations
in the Irish language save in the rare circumstances where there was legislation
or a Constitutional duty requiring the accommodation of the Irish language.
Examples of such instances include the translation of legislation and the
vindication of a citizen’s right to use the Irish language before the Courts of
Justice as set out in Attorney General .v. Joyce and Walsh'®. The decision did
serve to severely blunt the effectiveness of this earlier decision. Nic Suibhne'®
argues that “[i]t is reasonable to suppose, in light of the prevailing attitude to the
revival of the Irish language at the time of the drafting of the constitution, that
article 8.3 was inserted to facilitate the official use of Irish in Gaeltacht areas.”.

Such a suggestion is not without foundation particularly given the practices in

104(1967) 101 ILTR 17 at para?

10511929] IR 526

1% Nic Shuibhne, N. “State Duty and the Irish Language” , Dublin University Law Journal Vol
19, 1997 33 at 41

64



place within Government departments and state agencies within Gaeltacht areas
at the time of enactment of the Constitution where Irish was used almost
exclusively. Nic Suibhne goes on to claim that the narrow construction in Coyne
and Wallace was a “veritable death-knell for the future scope and development
of Article 87'%. O Tuathail'® also interprets the decision as being construed too
narrowly, it was in his opinion, an inaccurate representation of the correct
meaning. He highlights in particular the lack of explanation from the bench as to
where such a narrow construction arises, aside from Kingsmill Moore’s
explanation that the argument was put forward by Counsel for the Attorney
General. An analysis of the text itself suggests prima facie that the State has to
take some affirmative action in order to allow one language or the other being
given preference in any particular scenario or region. The expression “provision
may be made by law” suggests on a literal interpretation that a particular legal
declaration or positive act must be undertaken by the legislature. The text in the
Irish language re-enforces this view upon a literal reading where the terms “socru
a dhéanamh le dli d’fhonn” suggest that an arrangement be made by law for a
particular reason or purpose. The corresponding provision in Article 4 of the
1922 Constitution is perhaps more specific where it reads “Nothing in this
Article shall prevent special provisions being made by the Parliament of the Irish
Free State... for districts or areas in which only one language is in general use.”.
The use of the term “special provisions” again suggests a pro-active or positive
step been taken by the legislature in order to make provision for one language or
the other. In the absence of any elaboration from Kingsmill Moore J on why he

was minded to accept an argument put forward by Counsel from the Attorney

7 Ibid at 42
198G Tuathail, S. “Gaeilge agus an Bunreacht” (Coiscéim, Baile Atha Cliath, 2002) at p. 35
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General it is difficult to speculate as to why he was not prepared to accept either
a literal or purposive'® interpretation of Article 8.3 or in the alternative on what
precise basis the argument offered by Counsel by the Attorney General was

accepted.

3.2 Mr Justice O’ Hanlon

There did briefly appear to be some willingness on behalf of the judiciary to
consider a different approach when O’Hanlon J distinguished Coyne and Wallace
to its own facts in An Stat (Mac Fhearraigh) .v. Mac Gamhna'®®. The case
concerned the dismissal of the Plaintiff from his position as an instructor with the
State Training Agency. The Plaintiff sought to take action against the State
Training Agency by way of the Employment Appeals Tribunal, a quasi-judicial
body which hears disputes in connection with employment and enjoys many of
the same powers as a Court of Justice. When the Plaintiff sought to have the
hearing before the Employment Appeals Tribunal conducted in the Irish
language the State Training Authority objected claiming that a number of their
witnesses would only give evidence in English. As a solution the Chairman of
the Employment Appeals Tribunal put forward a procedure that would allow
each witness to give their evidence in the language of their choosing however the
Chairman rejected pleas by the Applicant that his legal counsel be allowed cross

examine the State Training Authority’s witness in Irish, noting that the

199 As noted above it is widely believed that the primary purpose of the provision was to allow the
State make particular provision for the Irish language. Reference to the 1922 text would seem to
support such a claim.

19 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) at p. 99
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Applicants Legal Advisors had full knowledge of the English language™*. The
Applicant appealed this decision to the High Court on the basis that his right to
use the Irish language was not being vindicated. It is important to note here that
the substantive matter of law with which the case concerned itself with was not
the issue of the unfair dismal but rather the decision of the Employment Appeals
Tribunal as to the manner in which the proceedings would be conducted.
O’Hanlon J stated “it must always be accepted that Irish is the first official
language and that it is a citizen’s privilege to demand that it be used for official
purposes throughout the State” whilst also elaborating on the status of the Irish
language in the 1937 Constitution which he felt was “higher” than the status
awarded to Irish under the 1922 Constitution. This could be interrupted as an
attempt by O’Hanlon J to distinguish Coyne and Wallace on the basis that the
Judge failed to take account of the higher duty placed upon Courts to vindicate
the rights of Irish speakers from the 1937 Constitution. Whilst that development
was noteworthy for the strong tones used by O’Hanlon J, the learned Judge held

that;

“Any Time that a party wishes to argue its case to the court of the
tribunal, whether by way of advocacy, through the giving of evidence,
through the questioning or cross-examination of witnesses, | am of the
opinion that it is the right of that party under the Constitution to do all of
that in the Irish language, should he so desire.”**?

O Tuathail claims this reading of 8.3 would be the correct “normal reading”113.

In order to address the issue of a witness or any other party to an action (the

Judiciary included, one assumes, although not expressly stated) who failed to

11 ibid at p.100
"2 Ibid at p. 107 emphasis added
13 0 Tuathail, S. “Gaeilge agus an Bunreacht” (Coiscéim, Baile Atha Cliath, 2002) at p.35
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fully grasp the Irish language during the course of a cross examination, the Court
held that an independent Court appointed interpreter should be provided. Such
an interpretation amounted to a move away from the narrow construction of
Kingsmill Moore J in Coyne and Wallace, however, O’Hanlon J had, within a
year, returned to a much narrower construction in the case of An Stat (Mac

Fhearraigh) .v. Breitheamh Duiche Neilan*.

An Stat (Mac Fhearraigh) .v. Breitheamh Duiche Neilan'* serves to highlight
the injurious implications of Coyne and Wallace for those seeking to deal with
the State through the medium of Irish. A Defendant based in the Donegal
Gaeltacht was charged with having a television without a licence. A summons to
appear at a sitting of the District Court in the Gaeltacht town of An Fal Carrach
was issued to the Defendant in the English language only. The Defendant was an
Irish speaker in a District where Irish is the everyday spoken language and was
dissatisfied to receive such a document in English and he took steps to inform the
relevant Minister of his disappointment. The Defendant received a reply
containing an undertaking that all future summons issued to him would be in the
first official language, however, the Minister stated that he was happy that the
Defendant had been correctly and legally served in any event. The initial Court
sitting was postponed and as a result a further summons was issued for a new
Court date however this further summons was issued in the English language
only. The Defendant did not present himself in Court on the day of the Summons

and was convicted and fined a monetary sum in his absence. The District Justice

14 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) at p. 108
5 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) at p. 108
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gave the Defendant seven days in which to pay his fine. As a result of this
decision the Defendant sought to have the conviction set aside on the basis that
service of a summons in English only in a Gaeltacht area violated the
Defendant’s constitutional rights. O’Hanlon J attached particular significance to
the fact that the Rules of the District Court™® made no particular reference to the
use of the Irish in Court forms and documents. In contrast the Judge noted that
the Rules of the Superior Courts and the Rules of the Circuit Court make
reference to the Irish language. The Rules of the Superior Courts in particular
prescribe that any Court document which is being served upon a party in the

Gaeltacht in English must also be served in the Irish language®’

. Accordingly
the Judge held that the Minister “has a legal right to use a summons in the
English language if he so wishes and that there is no constraint upon him either
in ordinary law or under the Constitution to provide an Irish version to the
Defendant even if requested to do so.” The Judge noted that Article 8 allows for
provision to be made for the exclusive use of either language for one or more
official purposes but his own logic seems prima facie contradictory. In
highlighting the fact that the District Court Rules made no provision either way
for the use of either official language the Judge seemed to contradict his own
brief summation of Article 8 (including Article 8.3). The plain purport of the
Article suggests that a positive step is needed in order for the State to favour one
language over another; something which the Judge clearly recognises does not

exist. The Judge does not offer Coyne and Wallace as a justification for his

decision nor does he offer any insight as to what coloured his interpretation of

18 The Rules of the various Courts in Ireland take the form of secondary legislation and as a

result could be considered to fall within the ambit of ‘by law’ as envisaged in Article 8.3.
17 Order 106, Rule 5 of the Rules of the Superior Courts
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Article 8. The only particular justificatory element from his decision is the
aforementioned and seemingly contradictory reliance on the absence of a
particular provision in the Rules of the District Court. The Judge does, however,
restate the undisputed point of natural law that if the Defendant did not
understand English he would have a right to have the summons explained to him
in his own language although this would apply equally to Irish and Mandarin
Chinese or any other language. It is submitted in the absence of any justification
for this position on Article 8.3 that O’Hanlon J failed to give any recognition to
the special status (or any status even) afforded to the Irish language by Bunreacht
na hEireann. Nic Suibhne notes how O’Hanlon J. had “ignored his own
pronouncement” from An Stat (Mac Fhearraigh) .v. Mac Gamhna within one
year''® although interestingly O’Hanlon J makes no reference whatsoever to his
earlier decision despite the relative similarity of the cases and the binding nature
of the doctrine of precedent. A further issue arises whereby the Judge has
acknowledged that certain Court Rules correctly make provision for the
Gaeltacht but the Constitution itself at no point makes a differentiation between

Irish speakers who live in the Gaeltacht or the Galltacht**®.

3.3 Creeping Constitutionalism

Even though the question of whether a party to a legal action has the right to use
the Irish language appeared to have been long settled in the affirmative there

persisted a number of issues around the remit and limit of Article 8 when it came

8 Niic Shuibhne, N. “State Duty and the Irish Language” , Dublin University Law Journal Vol
19,1997 33 at 41
119 Collective term used for English speaking areas — literally meaning area of foreigners
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to its application by the Courts. In O Murch( v Registrar of Companies™®® the
Applicant sought to have a declaration that the State, through the relevant office
(the Respondent) was obliged to provide her with an Irish language version of a
form required to register paperwork associated with the formation of a limited
company. The English language version of the form appears in a statutory
instrument however there was no corresponding Irish language version. Unlike
Acts of the Oireachtas there was no constitutional nor legislative obligation upon
the State to provide translations of statutory instruments. The Applicant based
her claim upon Article 8 of the Constitution. Before the case came before the
Court the Respondent did provide an Irish version of the form, however, they
claimed they did so not on foot of a legal obligation but rather as a ‘favour’*%.
O’Hanlon J held that the Applicant did indeed have a legal right to the translation
stemming from Article 8 and further awarded her an order for her costs. At no
stage in the judgment does O’Hanlon J mention his own earlier judgements in
Neiland nor Mac Gamhnia. Such a pronouncement is difficult to reconcile as
again, unfortunately, O’Hanlon J failed to provide any clear justification for his
decision other than the fact that he felt the provisions of Article 8 of the 1937
Constitution were “stronger” than Article 4 of the 1922 Constitution. The limits
of Article 8 were perhaps most clearly delimited in In Delap .v. The Minister for
Justice'®® which was again heard by Mr Justice O’Hanlon. The case concerned a
Solicitor who carried out a significant element of his practice though the Irish

language. A number of his clients wished to take proceedings in the Superior

120 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) at p. 112
21 |hid at p. 114
22 |bid atp. 116
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Courts*® through the Irish language but the Rules of these Courts were only
available in the English language. The Applicant sought a declaration that the
Respondents were obliged by the provisions of the Constitution to issue him with
an official copy of the Rules of the Superior Courts in the Irish language. The
Rules in question had been in operation for four years without any Irish
translation having been provided. Interestingly O’Hanlon J notes in his Judgment
that Delap’s case has echoes of both O Murchd and Mac Gamhnia. O’Hanlon J
notes that he “consider[s] the position of the Applicant in this case similar, in
many ways, with the position of [0 Murchi] and that at first sight that same
relief would be to the Applicant as was available to [0 Murchu]”**. Although
O’Hanlon J went on to discuss the impact of the dicta of Kingmill Moore J in
Coyne and Wallace, which prima facie seems irreconcilable with the decision he
came to in O Murchd, in this instance O’Hanlon J provides some further
elaboration which might serve to explain his earlier reasoning. O’Hanlon J held
that Kingmill Moore J’s dicta in Coyne and Wallace vis a vis Article 8.3 applied

and that;

“[T]he Committee appointed...had the power in conjunction with the
Minister for Justice to make rules...in the English language only (as in
fact happened) and that there was no violation of Article 8 of the
Constitution when the Committee and the Minister chose one only of the
official languages to make the rules (and the forms accompanying them),
without at the same time providing them in the other official
1anguage”125.

123 The Superior Courts consist of the High Court and the Supreme Court with the addition of the
Court of Criminal Appeal in criminal matters. The Rules of the Courts determine elements such
as the manner in which proceedings must be brought, the rules on evidences and the rules and
procedures for the running of cases in those Courts. Similar rules exist for the Circuit Court and
the District Court. These rules are compiled by a Committee of Senior Judges and Lawyers
appointed by the Minister for Justice.

2 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) 116 at p. 118

125 ibid at p. 120
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Whilst he had not expressly done so in O Murchi it could be argued that in
Delap he distinguished the case from Coyne and Wallace by reference to the
Constitutional right of every citizen to appear before the Courts. This right has
been recognised as a right arising in a general sense from Article 40.3.1 and from
Article 34.3.1 which grants full and original jurisdiction to the High Court in all
matters. This general right was recognised in the case of McCauley v Minister for

Posts and Telegraphs'®®

where Kenny J famously remarked that “it must follow
that the citizens have a right to have recourse to [the] Court...for the purpose of
asserting or defending a right given by the Constitution for if it did not exist, the
guarantees and rights in the Constitution would be worthless™*?’. The validity of
such a right is not disputed, however, the use of such a right to guarantee the
rights of Irish speakers wishing to access the Courts is somewhat troublesome. If,
as, O’Hanlon J claims that right of Delap and his clients to use Irish before the
Courts comes not from Article 8 but from elsewhere, the justification for the
recognition for that right is entirely unclear. In his judgement O’Hanlon J
mentions that he does not believe “it is necessary for the Applicant to invoke the

»128 and proceeds to grant Delap a full

provisions of Article 8 of the Constitution
translation of the Rules on foot of the aforementioned right of access to the
Courts. Without invoking Article 8 it is hard to understand how the Judge can
come to one conclusion or the other on the basis that it is under Article 8.1 that

the Irish language is given its Constitutional status whilst Article 8.3 has been

used to curtail and limit the effect of Article 8.1 and 8.2 where official purposes

126 11966] IR 345
27 |pid at p. 358
128 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) 116 at p. 120
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are concerned as per Coyne and Wallace. Without invoking either Article 8.1 or
8.3, the recognition of the right of Delap to a translation by reference to the right

of access to the Courts alone would seem to be without a solid basis.

In the later case of Ni Cheallaigh v. Minister for the Environment*?® O’Hanlon J
referred back to his judgment in Delap and distinguished the case as an

exceptional one noting that;

“it could be said I was dealing there with an exception to that normal rule.
Certainly, an official purpose of the State was in question, but in addition
to what was in question was the right which every citizen has under the

Constitution to have access to the courts in order to assert and defend his

righ‘[s.”130

O’Hanlon J’s own interpretation, it is submitted, suggests that he granted Delap
the right to a translation on the basis of both the general implications of Article 8
and the recognised right of access to the Courts. By referencing the status of the
Irish language and the ‘official purpose’ O’Hanlon J is giving recognition to the
fact (albeit retrospectively) that Article 8.1 and 8.3 were indeed invoked in
Delap, despite his own earlier pronouncement that this was not necessary. At the
very least it is submitted that Article 8.1 would need to be invoked to grant Delap
a right to translations of the Rules with the right of access to the courts perhaps

overriding the considerations of Article 8.3

Whilst this order was granted, the decision to grant the order based on the right

of access to the Courts rather than Article 8 showed a continued unwillingness on

129 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) 122
30 |hid at p. 125
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behalf of O’Hanlon J to overrule Kingsmill Moore J’s dicta in Coyne and
Wallace despite the deviation from it in Mac Gamhna. He reiterated a
commitment to Kingsmill Moore’s comments yet again in Ni Cheallaigh .v. The

Minister for the Environment™**

where the Appellant was convicted for using the
Irish language version of “Dublin” [“Baile Atha Cliath”] on her car registration
plate. The scheme in operation by the Minister used a series of letters
representing the English language names of counties. The scheme was operated
under powers granted to the Minister by the Roads Act of 1920 and further
developed by SI 441 and SI 446 of 1986. The Appellant sought to have the two
Statutory Instruments declared unconstitutional and struck off as invalid.

O’Hanlon J. turned down the application distinguishing Ni Cheallaigh from

Delap and applied Coyne and Wallace.

In terms of a practical outcome from Delap the Minister for Justice was required
to prepare a version of the Rules of the Superior Courts in the Irish language by
order of the Court. Such a document was indeed prepared and put into print.
Practitioners were impressed with the quality of the document and the effort
taken to produce it and commented favourably on the document’s use of clear
language. Unfortunately and somewhat farcically, however, a limited print run of
the document was produced and the master copy of the document was lost or not

saved. Eventually the document was only recovered after one practitioner, who

31 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) 122
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had ordered the document in the immediate aftermath of the Delap case, allowed

his copy to be scanned and put back into print.**?

Whilst in Delap there had been some recognition given to the rights of Irish
speakers and the Court took steps in order that any infringement of the rights of
Irish speakers be redressed there is a marked difference apparent from the case
law in instances where Defendants took proactive steps or made deliberate
omissions in order to assert their rights. In The Minster for Posts and Telegraphs
v. Céit Bean Ui Chadhain®*® the Defendant refused to pay her television license
on the basis that there was insufficient Irish language programming available.
Counsel for Bean Ui Chadhain highlighted the constitutional position of the Irish
language in addition to a statutory obligation upon the Broadcasting Authority to
make particular provision for the Irish language®. It was her contention that the
Authority failed to take account of this obligation and failed to pay due deference

to the constitutional status of the Irish language.

132 See transcript of interview with Diarmaid O Cathain, Solicitor which is contained in the
Annex A attached to this work. The rules are now available bilingually on the Courts Service
Website http://www.cuirteanna.ie

133 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) 56

134 The statute in question s. 17(1)(A) of the Broadcasting Authority (Amendment) Act, 1976
reads; “in performing its functions the Authority shall in its programming be responsive to the
interests and concerns of the whole community, be mindful of the need for understanding and
peace within the whole island of Ireland, ensure that programmes reflect the various elements
which make up the culture of the people of the whole island of Ireland, and have special regard
for the elements that distinguish that culture and in particular for the Irish language”
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3.4 Judiciary and the Irish Language

It has long been accepted that that parties to proceedings have an inalienable
right to deliver their own evidence in Irish as per Crotty*®, however, the issue of
compelling others to use the language has been in dispute. In O Monachain .v.
An Taoiseach™®® the Appellant was prosecuted for a planning violation in relation
to a property in the Donegal Gaeltacht. He requested that his case be heard
through Irish, it emerged that the District Judge appointed to hear the case would
require the assistance of an interpreter during the course of the trial. The
Appellant sought to have the trial postponed to such a time as a Judge with the
ability to hear the case through Irish without the need for an interpreter could be
appointed. The High Court and the Supreme Court dismissed the Appellant’s
application. Although both Courts accepted that there was a general obligation on
the State arising from s.71 of the Courts of Justice Act 1924 to appoint Judges
with an ability to carry out their duties without the help of an interpreter to areas
where the Irish language is in general use, this obligation was not absolute.
Instead the obligation hung on the caveat “so far as may be practicable having
regard to all relevant circumstances”. Henchy J.(with Griffin J agreeing) held;
“Although a witness may give evidence in his native language, no authority can
be found in s.71 or any other provision for compelling a judge to hear the case
without the assistance of an interpreter to make the evidence intelligible to those
who need to understand.” O Tuathail notes that in his opinion the Judges missed
the real point, O Monachain was not objecting to the appointment of an

interpreter but rather objecting to the appointment to the Gaeltacht District Court

135(1927) 61 ILTR 81
136 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) 71
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of a Judge with no knowledge of the Irish language or insufficient knowledge so
was to enable him to carry out his duties in the Irish language. He further
maintains, and it is hard to disagree with him, that this is a clear breach of s. 71

of the Act which states;

“So far as may be practicable having regard to all relevant circumstances
the Justice of the District Court assigned to a District which includes an
area where the Irish language is in general use shall possess such a
knowledge of the Irish language as would enable him to dispense with the
assistance of an interpreter when evidence is given in that language.”

Hamilton J in the High Court noted that there was no “absolute duty”137

placed
upon the Government to appoint a District Judge with knowledge of the Irish
language. Hamilton further highlighted the fact that the language of the section
does offer a number of saving clauses and provisos with language such as ‘as far
as may be practicable’ and ‘having regard to all relevant circumstances’ as a
justification to “place a limit on the obligation™**®. In the Supreme Court Walsh J
was somewhat critical of the Executive in their failure to appoint a Judge with
knowledge of the Irish language pointing out that “there was fifteen years in
which to find a suitable person. There is no evidence to demonstrate that it was
not possible to appoint a suitable Judge to the district in question. Accordingly |
am satisfied that the Government and the Minister for Justice failed to fulfil their
statutory duties under s. 71 of the Act.”. Henchy J and Griffin J both held that the
saving clause is sufficient to discount any breach of s. 71. Somewhat bizarrely

Griffin J remarked that the section was invoked in 1924 in light of the absence of

communication and transport from outside the Gaeltacht so as to enable people in

37 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) 71 at p. 77
38 |bid at p. 78
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the Gaeltacht to understand the English language. Whilst such a line of thinking
Is interesting from a socio-linguistic point of view the validity of the remarks in
legal discourse are somewhat questionable. If, as is the implication from Griffin
J’s remarks, communication and transport had improved to such an extent so as
to enable the people of the Gaeltacht to better understand the English language,
one might expect that s. 71 would have been repealed by the Oireachtas,
however, the section continues in force today. Griffin J also adopted the
praticiable line in deciding that no breach of s.71 had occurred. As Henchy J
remarked (with Griffin J concurring); “on examination of the section in its
entirety, it is clear that it is not an unconditional duty. That section cannot be
invoked in every case”™*°. Whilst the plain purport of the wording of the section
make it clear that exceptions of a practical nature can be made the invoking of
such a clause it is somewhat unusual in the context of a legislative duty which
also has strong constitutional connotations. It has long been the inclination of the
Irish Courts across a broad genre of cases to be very slow to use such exceptions
or clauses with regards to the limitation of recognition of rights and obligations
generally within the body of Irish law. By way of example personal rights under
the Irish Constitution which stem from Article 40.3.1 are also subject to the “as
far as practicable” clause however, there has been little sign of a judicial
willingness not to recognise rights on the basis of practicality. Indeed Article
40.3.1 has been used on many occasions to strike down legislation enacted by the
Oireachtas on the basis that the legislation was repugnant to the Constitution,
which by any construction would have to be considered at the very least

impractical for the legislature and the Executive and in many cases had lead to

139 The Irish Reports, Special Reports 1980-1998 (Irish Language Cases) 71 at p. 85
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the imposition of additional duties and obligations upon the State which could
not be considered practical. With this is mind, it is submitted that perhaps there
was a different motivation at work in the case of O Manachdin in that the
judiciary were faced with a dilemma of the competence of the legal system and
the legal professions to deal with the dichotomy of what was in theory a bilingual
legal order but in all reality an almost exclusively monolingual system. Whilst
every lawyer practising in the State up and until 2009 had passed two Irish
language exams deeming them competent to carry out their practice in Irish in
reality it was widely accepted that this was not the case in reality**®. A frank
admission of same was not forthcoming at any stage during the judgments issued

in O Monachain.

3.5 Idealism versus Reality

Nic Shuibhne®* notes the dilemma facing the judiciary where in theory,
according to the Constitution, the Irish language is the first official language,
however, the reality shows that it is in fact a minority language. She notes that
the absence of legislative guidelines has hindered the process. Whilst she was
writing before the Official Languages Act 2003 was passed, to a large extent,
despite the improvements brought about by the Act few of them related to the
topic at hand and the Act provides no real guidance in terms of the inherent

conflict between the status and the linguistic reality. The Constitutional Review

140 gee further discussion in Chapter 5
11 Nic Shuibhne, N. “The Constitution, the Courts and the Irish Language”- 253 at 256 in
“Ireland’s Evolving Constitution”, T Murphy and P Twomey (Eds) (Hart, Oxford, 1998)
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Group**, reporting in 1997 recommended that the position of the Irish language
be addressed. They proposed that English and Irish be equally recognised as
official languages rather than Irish having the special constitutional position
which it now enjoys. They further suggested that with a view to recognising the
minority status of Irish the following be inserted into the Constitution as a new
Article 8.2 “Because the Irish language is a unique expression of Irish tradition
and culture, the State shall take special care to nurture the language and to
increase its use.”**® . Even if such an amendment were to be passed it would not
serve to address the issue as highlighted by Nic Shuibhne. There would still be a
burden upon the State to at least treat Irish and English equally. Any recognition
of the minority status of the Irish language from such an amendment would seem
to only facilitate positive discrimination towards the language particularly in the
promotion of its use and it is difficult to envisage any particular legal
ramifications of the proposed new Article 8.2. Whilst there might be some
temptation to dilute the constitutional status of Irish in order to allow the
Government take a more focused approach towards the promotion of the
language Roddick has cautioned with regards to the Welsh language in Wales
that “[a] minority language which depends on the whim and the priorities of
government and of the executive and on concessions rather than on equal rights
for its status enjoys only a permissive status.”*** Parry notes that ;

“Ip]Jart of the problem was that whereas the language was raised by the

Constitution to an elevated position, speakers of the language were not
afforded practical mechanisms to enable them to access services through

142 Report of the Constitutional Review Group (Rialtas na hEireann, Baile Atha Cliath, 1997)

3 1pid at p. 11

144 Roddick, W. CB QC “One Nation — Two Voices? The Welsh Language in the Governance of
Wales” in “Language and Governance”, Williams, Colin H. Ed. (University of Wales Press,
Cardiff, 2007) at p. 267
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the language. The linguistic culture within the courts was to remain
firmly Anglo-centric, and despite sporadic efforts to create sources of
Irish legal terminology, there was an absence of a concerted policy
designed to address the situation by way of long-term planning.”**®

O Conaill suggests'*®

that a twin track approach could be taken whereby the
language is recognised as a minority language which deserves to be protected
and maintained but that its status as a language which is on par with English be
maintained and indeed ensured. An official minority language could be afforded
both equality and accommodation. The Welsh language for example has been
recognised in Wales as both an official language and as a minority language
worthy of protection'*’. Despite the rhetoric there is very little practical evidence

that those seeking to access justice through the medium of the Irish language are

being best served by the current wording of the Constitution.'*®

3.6 Other Constitutional Provisions

In addition to the importance of Article 8 to the Irish language and those who
have sought to vindicate their right to use Irish before the Courts Articles 25.4.4
and 25.5.4 of the Constitution are of particular significance. Article 25.4.4
requires the State to prepare an official translation of every Act enrolled in both

official languages. In practice it was the tradition that the vast majority of Acts

%5 Gwynedd Parry R “An Important obligation of citizenship’: language, citizenship and jury
service”, Legal Studies, Vol 27 Issue 2 188 at p. 197

148 G Conaill S. “An Ghaeilge mar Theanga Oifigiuil seachas Teanga Mhionlaigh; An Dearcadh
Micheart?” in “Suil ar DIi” (FirstLaw, Dublin, 2009) at p. 47

147 This recognition takes a number of forms including legislation such Welsh Language
Protection Act, 1993 and the National Assembly for Wales (Official Languages) Act, 2012 and
policy focused initiatives such as including Welsh as a language for the purposes of the European
Charter on Regional and Minority Languages

148 See Chapter 6
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were drafted and enacted in English only and subsequently translated to Irish.
Somewhat more controversially perhaps is Article 25.5.4 which provides that any
in conflict between the texts of the Constitution the Irish language version shall
prevail.**® This Article in particular was criticised by the late Prof. J M Kelly,
widely regarded as Ireland’s foremost constitutional scholar. Prof. Kelly

150 o
” > as well as a “situation pregnant

described the article as an “irrational irritant
with annoyance and timewasting for the Courts™**". In practice it is rare that such
differences exist (or at least exist to such an extent to have any real legal

significance) and as Budd J noted in O’Donovan v Attorney General:

“Both texts of the Constitution are authoritative. It is not to be thought
that those who framed or enacted the Constitution would knowingly do
anything so absurd as to frame or enact texts with different meanings in
parts. It could only happen by inadvertence...if in fact the words used are
not in form really found to correspond the Irish text must prevail”*>2

It should be recognised that in many instances where the English text is perhaps
unclear or unsatisfactory the Courts have tended to look towards the Irish text to
better elucidate the English text®3. Perhaps two of the most prominent examples
of use of the Irish text occurred in case law concerning the Bill of Rights portion
of the Irish Constitution (generally regarded as Articles 40-44). In Crowley v.
Ireland™* the Supreme Court turned to the Irish text of Article 42.4 in order to

better understand the obligation the Article places upon the State with regards to

149 The most obvious example of such a conflict exists in relation to the minimum age of a
President, Art 12.4.1 which states in English “Every citizen who has reached his thirty fifth year
(ie 34 years old) where as the Irish text say “Gach saordnach ag a bhfuil ctiig bliana triochad slan
[Every citizen who has pasted his 35th year (ie 35 years old) ] ”

150 Kelly J. M. “The Irish Text of the Constitution”, Irish Student Law Review, Hilary 1966 7 at
p. 10

L ibid

15211961] IR 114 at p. 117

153 See Generally Kelly, J.M. “The Irish Constitution” (Tottel, Dublin, 2004) p. 205 to p. 211.
15411980] IR 102
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free primary education. The Plaintiffs in the above action were seeking that the
State would provide the special education which the Plaintiffs’ son required. The
Supreme Court turned to the Irish text which contained the phrase “socru a
dhéanamh chun” which translates more closely as make provision for rather than
“provide” as the Plaintiffs had alleged. The second prominent (and it is submitted
misapplied) occurrence of the Irish text occurred in the infamous “X-Case™'*®
where McCarthy J noted that there was some difference between the English and
Irish text of the Constitution which could perhaps have a bearing on the right to
life of the unborn but dismissed this on the basis that “[h]istorically the Irish text
is a translation of that in English”. It is submitted that the learned Judge erred
firstly in his contention that the Irish text is a translation of the English text™®.
Secondly, even if it were to be the case that the Irish text was merely a
translation of the English text the provisions of Article 25.5.4 are quite clear that
the text in the Irish language is to prevail in the event of a conflict. It is not the
contention of this work that a different judicial approach to the Irish text of the
Constitution would have resulted in a different outcome to this particular case. It
does, however, follow that had there been a greater understanding of the Irish
text and its status, future developments in relation to difficult adjudications on
the law could have had a somewhat different outcome. It is submitted that the
case law in relation to conflicts between the texts remains, to a large extent,
unexplored and underdeveloped. Whilst earlier erroneous interpretations did not

fully shut the door on future developments and use of the Irish text it has been

15 Attorney General v X [1992] IR 1

156 The oft repeated claim that the Irish version of the Constitution is a mere translation of the
English version has been forcefully dismissed in recent times, see generally O Ceardil, M.
“Bunreacht na hEireann — A study of the Irish text” (Government of Ireland, Dublin, 1999)
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largely used to re-enforce a position arrived to by reading the English text'*’

rather than highlighting conflicts in the text.

4.1 O Beolain v. Fahy

198 served to

More than other previous case the judgment in O Beolain v. Fahy
highlight the extreme importance of the constitutional status of the Irish language
and represents a high watermark in terms of recognition of the status of Irish by

159 was delivered by the Supreme

the Courts. The Judgment in O Beolain v. Fahy
Court on 4™ April 2001 but the protracted course of events which lead to the case
reaching the highest court in the land commenced in September 1997 when
Seamus O Beolain was before the Dublin District Court to answer a charge of
drink driving under Section 49(3) and (6) (a) of the Road Traffic Act 1961 as
inserted by Section 10 of the Road Traffic Act 1994. The charge is not an
unusual one; but in this case the fact that the Defendant is an Irish speaker
ensured the case would have far reaching consequences and have a profound
impact on the future development of language law and policy in Ireland. The
majority judgment was one which was significant in many aspects, particularly in

the forceful nature in which the failings of the State in this area were addressed.

The majority verdict has had a lasting impact on the rights of Irish language

57 Mr Justice Hardiman in particular is often keen to use the Irish text of the Constitution to draw
a clearer meaning from the text. In the case of Sinnott v. Minister for Education [2001] 2 IR 545
Mr Justice Hardiman highlighted the differing translations of ‘child’ in the Irish text in order to
rule that free primary education could not continue indefinitely, the English text used child
repeatedly where as the Irish text differentiated between off-spring and a young child. In the
recent high profile case of Roche v. Roche [2009] IESC 82 Hardiman J and Murray CJ both
turned to the Irish text in order to adjudicate whether the right to life of the unborn as protected
by Article 40.3.3 applied to frozen embryos.

158 & Beolain v. Fahy [2001] 2 IR 279

9 ibid
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speakers and has given the State a stern warning about the consequences of its

failings.

Perhaps even more significant than the majority verdict in O Beolain was the
minority verdict of Geoghegan J. which was extraordinary for a number of
reasons. The learned Judge approached the issue from a very different
perspective to his fellow brethren. Many of the issues he highlighted in his
judgment have been subject to drastic change in the years that have passed since,
other issues, however, remain unresolved. The O Beolain judgment itself, the
significant developments since, such as the Official Languages Act 2003 and the
new found official status of Irish as an EU language, have resulted in a seismic

shift in Irish language policy and law.

4.2 Background

Séamus O Beolain was summoned to appear before the District Court in Dublin
in September 1997 to answer an allegation of drink driving against him*®. All
his dealings with the Gardai had been conducted in Irish including the report of
the analysis by the Medical Bureau of Road Safety. He stated before the District
Court that he wished to have his case conducted in the national language. A
series of adjournments followed due to a number of reasons. Firstly O Beolain’s
solicitor sought that certain materials be made available to his client in the Irish

language namely The Road Traffic Acts of 1994 and 1995 and the Rules of the

160 A full summary of the facts is provided by Hardiman J -[2001] 2 IR 279 at p. 333
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District Court'®!. The District Justice allowed time for each side to prepare
submissions as to whether O Beolain was entitled to such materials in the Irish
language. O Beoldin’s submission went unopposed and the case was again
adjourned to allow the Director of Public Prosecutions an opportunity to produce
the materials required. O Beolain was at this juncture furnished with a partial,
unofficial translation of the 1994 Road Traffic Act. The case was then further
adjourned on a number of occasions because a Judge with sufficient knowledge
of Irish to hear the case was not available. Eventually O Beolain, through his
counsel, sought an order from Fahy J to direct the DPP to furnish him with the
materials in question. The District Justice Fahy declined to grant such an Order.
In March 1998 O Beolain was granted leave to seek relief by way of judicial
review proceedings. The Applicant sought a declaration that there was a duty
upon the State to provide him with the materials in question and sought a
prohibition order on the charge of drink driving due the State’s failure to provide
such materials*®. Laffoy J, whilst recognising that there was a duty on the State
to translate Acts under Article 25.4.4 of the Constitution, refused to grant the
declaration or prohibition sought. The learned Judge held that a reasonable
period to allow such translation had not, at the time of the High Court
proceedings, yet lapsed. The Applicant appealed to the Supreme Court. The

Court hearing the case consisted of McGuinness J, Hardiman J and Geoghegan J.

181 prior to 1979 Acts of the Oireachtas were published in bound volumes containing the text of
the Act in both official languages however this ceased to be the case thereafter whereby Acts
were only published in the language they were enacted in. Secondary legislation translation was
not always as comprehensive as primary legislation but even the limited amount of translation
ceased around this time too.

182 Official versions of the two Acts in question were provided to the Applicant shortly before the
High Court hearing however the issue was still commented upon at both the High Court and the
Supreme Court and a general declaration was sought by the Applicant that all Acts of the
Oireachtas be published in Irish.
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4.3 Majority Judgment

The majority judgments delivered by McGuinness and Hardiman JJ represented a
new beginning for Irish language rights. Previously, as Nic Shuibhne notes
“[jJudgments on this question have tended, typically, to grant individual redress
without pronouncing on State duty in general terms™*®%. The language adopted in
both majority judgments and in particular that of Hardiman J is candid and
extremely critical of the failings of the State to fulfil its duties. Both judgments
granted the declaration sought with regard to the translation of Acts of the
Oireachtas and the Rules of the District Court. They refused the order of

prohibition sought although the issue was not dismissed outright.

McGuinness J, who cited with approval the dicta of Denham J in D. v. Director
of Public Prosecutions'® regarding the community’s right to have cases
prosecuted, refused to grant the prohibition order on the grounds that there was
no “real risk that the applicant would not get a fair trial”*®® despite the fact that
she had already found that the State had failed in its duties. Hardiman J was
somewhat more sympathetic to the Applicant’s argument in attempting to obtain
the prohibition but he concluded “[w]ith considerable hesitation...that the

59166

applicant should not be granted the relief sought”= . In doing so, he emphasized

that the District Judge who would eventually hear the case would, if necessary,

183 Nic Shuibhne, N. “The use of the Irish language for official purposes — O Beolain v.
Breitheamh na Cuirte Duiche Mary Fahy” [2001] ILT No 11 atp. 174

16411994] 2 IR 465 at p. 474

16512001] 2 IR 279 at p. 311

166 12001] 2 IR 279 at p. 354

88



be empowered to strike out the proceedings if the rights which had been

recognised were not readily forthcoming from the State.

4.4 Consequences of Future Failings

The lasting effect of the majority judgment in O Beolain remains to be explored

at a judicial level'®’

thus far. At numerous stages throughout the majority
judgment the State was left in no doubt as to the nature of their previous failings.
The State’s failure to carry out an express constitutional duty (Article 25.4.4) to
translate Acts of the Oireachtas, in particular, drew criticism from McGuinness
and Hardiman JJ. McGuinness J described translation as “not a matter of
insuperable difficulty” and pointed to the international experience in Europe
where translation was carried out daily. She also referred in particular to Canada
where “despite the fact that only a minority of Canadians are francophone, all

official documents, including court documents, notices, forms and signs are

provided in both French and English™*®®. Hardiman J was more forceful still;

“No doubt it would normally be otiose for a court to make a declaration
confirming the plain purport of a constitutional article. But I think this
Court should do so here because of the undeniable failure to comply with
this mandatory constitutional provision, and in the hope that by so
declaring this duty will at last be taken seriously.”**°

187 Geoghegan J repeatedly expressed concerns over a Supreme Court only comprising of three
Judges making any pronouncements on the issues raised in O Beolain.

108 12001] 2 IR 279 at p.308. Wales, a devolved legislature with a smaller population than Ireland,
manages to publish all legislation including annexed forms and notices etc therein passed by the
National Assembly bilingually in English and Welsh. Whilst the legislation in Wales is all in the
form of secondary legislation the complexity of the material to be translated and the challenges in
the provision of the translation services would be similar to the Irish situation.

16912001] 2 IR 279 at p. 353. Emphasis added
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The tone of the judgment of Hardiman J gave an insight into the possible future
ramifications in the form of a stern warning to the State ; “It would be gravely
mistaken...to assume that the considerations which lead to the refusal of an order
of prohibition in this case would apply to any similar case in the future.”*"
Hardiman J further explained that if the declarations were not acted upon in this
particular case or in general any future trial of Mr. O Beoldin or any other
criminal prosecution could result in an emergency or embarrassment for the
authorities which could arise in “a case more urgent or sensitive than the present
one.”*"* The prospect of someone accused of a far more serious crime, with a
greater impact on potential victims, being acquitted due to State failure to
translate legislation looms large on the horizon. Smith'”? points to a Canadian

authority in Re Manitoba Language Rights®’

which could usefully illustrate the
future direction of another case similar to O Beolain. Acts of the legislature in
Manitoba were governed by section 23 of the Manitoba Act 1870 which
required, in a similar vein to Article 25.4.4 of the Irish Constitution, for all Acts
to be published in both official languages (in this case English and French). From
1890 onwards this ceased to be the case and legislation was published
exclusively in English. The Canadian Supreme Court held that whilst the acts
published in English only were prima facie invalid they were given the status of

being temporarily valid for a minimum time period to allow for translation and

publication. However any new acts which were not published bilingually would

17012001] 2 IR 279 at p. 354

"1 ibid

172 gmith, John BL “Legislation in Irish — A lot Done, More to Do” [2004] Bar Review — June p.
91 atp. 93

173 Re Manitoba Language Rights [1985] 1 S.C.R. 721
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be considered invalid ab initio.!” Smith'™ argues convincingly that the
pronouncement of Hardiman J® offers a similar type of warning to the Irish
State although at no point does Hardiman J cite Re Manitoba Language Rights in
his judgment. Even a cursory glance at the numbers of Acts published in Irish
since O Beolain reveals a still significant backlog of Acts awaiting translation
and publication although much progress has been made in recent years in
addressing the backlog. Newer Acts, for now, seem to be under control with
versions in both official languages being published simultaneously'””. If a
criminal charge were to be brought under an Act which was yet to be translated
there is a strong possibility that a prohibition order could be granted given the

dicta of Hardiman J in O Beolain.

4.5 Minority Judgment

Perhaps the most remarkable aspect of O Beolain was the minority judgment of

178

Geoghegan J. Nic Shuibhne™" describes the judgment as “legally flawed” which

17 Similarly in the Cypriot case of The Attorney General of The Republic v. Mustafa Ibrahim
and Others, [1964] Cyprus Law Report 195 at para 210, an Act which had been published
exclusively in one of two official languages (Greek and Turkish) was only upheld due to the “law
of necessity” as a result of a military conflict on the island at the time in question. No such
extenuating circumstance could said to exist in Ireland at the time of O Beolain or since.

175 Smith, John BL “Legislation in Irish — A lot Done, More to Do” (2004) Bar Review, June 91
atp. 94

17612001] 2 IR 279 at p. 287

Y7 From 1st February 2008 the main source for the publication of the Irish language version of
newer Acts is on the http://www.oireachtas.ie website. The http://www.achtanna.ie website,
which was launched as a bilingual website where Acts could be published in English and Irish,
has significant gaps in when it comes to the amount of Acts translated. No Irish versions of Acts
from 2004 onwards appear and the years from 1990 until 2003 only have a small minority of
translated Acts published with no Acts at all being published in Irish for 1991. The only Act
which appears in Irish for 2003 is the Official Languages Act which was drafted and passed
bilingually. The Official Languages Act (discussed below) now requires that acts in both official
languages be published simultaneously.

178 Nic Shuibhne, N. “The use of the Irish language for official purposes — O Beolin v.
Breitheamh na Cuirte Duiche Mary Fahy” (2001) ILT No 11 at p. 178.
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“cannot be reconciled with the predominant views of the judiciary on the
question of language rights and duties.”. The first and perhaps most remarkable
aspect of the judgment is the language which it was delivered in. Geoghegan J
delivered his judgment in English notwithstanding the fact the entire case,
including the appeal to the Supreme Court and the judgments of the other two
Judges were delivered in Irish. Geoghegan J did hope to provide an Irish version
of his judgment as “a matter of courtesy”’’. He was satisfied that there was
nothing which precluded him from doing so, although he did note that if a
litigant was unable to understand English then there would be a requirement
under natural justice to translate into a language that the litigant understood. This
right is already enjoyed by accused throughout the country involving a number of
foreign languages which do not have the benefit of any constitutional status in

the jurisdiction.

4.6 Natural Law or Special Status?

In declining both the declaration and the prohibition order Geoghegan J
repeatedly refers to the Applicant’s assumed ability to understand English. In
determining that the Applicant is not making any natural justice point Geoghegan
J ruled that the Applicant was not entitled to translations (and certainly not what
could be termed official translations). In making such a ruling Geoghegan was
distinguishing a series of previous rulings which held that a Court has no

entitlement to inquire as to the English language competence of an applicant

79 An Irish translation of the Judgment of Geoghegan J was published along with the English
language version in the Irish Reports.
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once they wish to conduct their case in the national language®®. Geoghegan J’s
reasoning (although he does not cite the case) is more inline with the Scottish
judgment of Taylor v. Haughney'®!. Scotland, however, lacked any equivalent of
Article 8 of Bunreacht na hEireann and based on the fact that the Appellant
spoke fluent English the appeal was refused. It is submitted that such a line of
reasoning in Ireland would be flawed given the special constitutional status of the
Irish language which Geoghegan J elaborates upon. Geoghegan J interprets
Article 8 “as meaning that for all legal and official purposes the Irish language

182 and thus he dismisses the

and the English language are in an equal position
argument that the Constitution gives the Irish language any special position
citing the absence of any legal implications for the special position previously
enjoyed by the Roman Catholic Church (previously Article 44.1.2) prior to the
5" Amendment. O Tuathail*®*® notes that the comparison between the special
status of the Roman Catholic Church and that of the Irish language is not a safe
one. The previous Article 44.1.2 did not have any equivalent in the 1922
Constitution of the Irish Free State however Article 8 of the 1937 Constitution
had a corresponding article in the form of Article 4 of the Constitution of the
Free State 1922. Indeed one wonders if the special position of the Irish language
was not intended by the framers of the 1937 Constitution to have any legal
meaning attached to it why then was it not expressly stated as such in a similar

manner to the directive principles of social policy outlined in Article 45.

Geoghegan J alludes to the Constitution as embodying the aspirations and

180 First enunciated in O Monachain v. An Taoiseach reported in Irish Reports Special Reports
1980 — 1998 at p. 71

18111982] SCCR 360

18212001] 2 IR 279 at p. 356. Emphasis added.

183 G Tuathail, S. “An Ghaeilge agus Bunreacht” (Coiscéim, Baile Atha Cliath, 2002) at p. 69
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emotional feelings of the people who have enacted it, where not everything is
intended to have legal implication'®. Such a claim is not without foundation
especially when one considers the rhetoric and language of the preamble and the
final text in the Constitution'®. It is submitted that a similar claim in relation to
the Irish language is somewhat misplaced. References to the special status of the
Irish language occur more than once. In Article 8.1 Irish is described both as the
national language and the first official language, furthermore in Article 25.4.4 the
Irish version of the text of the Constitution is given priority over the English
version of the text in case of conflict. The very fact that an Irish version of the
Constitution was prepared side by side with an English version solidifies the

recognition of the special status attached to the Irish language therein.

4.7 Equality

Despite his earlier pronouncement that “for all legal and official purposes the
Irish language and the English language are in an equal position” Geoghegan J
does state that he is unconvinced by the equality argument. He questioned
whether the rights to obtain translations of documents and to conduct
proceedings in Irish, which were accepted by the majority verdict, existed at all.
He further explained that even if a right to acquire a translation of an act did exist
then there had to be scope to allow such translations to be made within a
reasonable time and he deemed that such a period of time had not elapsed by the

time the case came before him (over 1000 days after the initial District Court

18412001] 2 IR 279 at p. 356
185 This, interestingly, appears only in Irish in both texts of the Constitution.
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date). This reasoning appears to contradict his own declarations as to whether a
Defendant who is conducting his case through Irish is entitled to an interpreter,
where Geoghegan J claimed that such a right may not be an absolute one if there
were “insuperable difficulties about obtaining an interpreter within a reasonable
time scale™®®. Geoghegan J notes that the failing of the State to prove translation
from 1980 onwards “would seem to be a gross breach by the State of a direct

55187

constitutional obligation”™"', althoguh he further notes that the issue of cost could

delimit the alleged right to translation where he stated,;

“If for instance there were reasons of cost involved in the delaying of the
translations the Court would have to carefully consider whether it should
order the State to incur expenditure in relation to one particular obligation
albeit an express constitutional one when the State would be under numerous

other obligations, some constitutional, in relation to health, education etc. that

. . 188
would also involve expenditure”

The very fact that the issue of costs was raised during a discussion on an alleged
constitutional right is striking, as Nic Shuibhne notes, “[w]e are usually
unwilling to discuss the right to use Irish for official purposes in such blatantly
non-ideological terms: but this may have caused more harm than good, side
stepping for too long that anomaly that we were always dealing with a minority
as well as a national language™® however it is submitted that the view taken by
McGuinness J with regard to translation not being “a matter of insuperable

difficulty” is a more satisfactory one.

18612001] 2 IR 279 at p. 358 — emphasis added

18712001] 2 IR 279 at p. 362

188 12001] 2 IR 279 at p. 363

189 Nic Shuibhne, N. “The use of the Irish language for official purposes — O Beolin v.
Breitheamh na Cuirte Diiche Mary Fahy” [2001] ILT No 11 at p. 178.
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Finally in declining the order of prohibition Geoghegan J expressed concern that
If such an order was to be granted then defendants facing serious charges could
seek to have their trials postponed pending the translation of the Act in question.
His concern that justice be administered promptly, whilst admirable, is
misplaced. Perhaps the real issue of concern should be why such Acts had not

been translated in the first place.

5. Ramifications and Consequences of the O Beolain decision — State Action

The ramifications of O Beolain are numerous and far reaching both in legal terms
and in re-igniting the Irish language debate. Hardiman and McGuinness JJ both
reaffirmed the duty on the State to issue translations of Acts and certain
documents required for the administration of justice in the Irish language.
Hardiman J in particular gave the State firm warnings to get its house in order
post haste, even the manner in which the State conducted itself in the

proceedings drew his ire;

“the State has taken up some positions which are narrow, legalistic, petty
fogging and reductionist. Ironically, legal submissions with these
attributes are often described in shorthand as “drunk driving points”. It is
disedifying to see them taken by the State.”'%

The State’s response to O Beolain has been significant and goes much of the way
to addressing the severe criticism of the majority verdict. The Official Languages
Act was enacted in 2003, although this cannot be directly attributed to O Beolain.

The case for an Official Language Act had been put forward in various forms for

19912001] 2 IR 279 at p. 352. Original emphasis
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decades before. The issue was brought firmly into focus by inclusion in the
Fianna Fail manifesto in 1997 and during the course of the Fianna Fail led
administration a draft Bill was put forward. The Bill lapsed due to an impending
election but the return of Fianna Fail to government saw the bill reintroduced as
The Official Languages (Equality) Bill 2002*°*. The circumstances which lead to
O Beolain commenced in 1997 and came to a head in 2001 and it is reasonable to
infer that the issues raised in O Beolain had a bearing on the provisions of the
Act which was eventually published as The Official Languages Act 2003.
Section 7 of the Act addresses the primary issue in O Beolain whereby it requires
“as soon as may be after the enactment of any Act of the Oireachtas, the text
thereof shall be printed and published in each of the official languages

simultaneously”*

. Furthermore Section 8 (2) guarantees the right to give
evidence in either official language and ensures that nobody should be placed at
a disadvantage because of the choice in official languages. Section 8 (3) allows
for Courts to make simultaneous translation available in order to ensure that
nobody is placed at a disadvantage. The doubts raised by Geoghegan J*** in O
Beolain as to whether such rights existed have now been settled. In addition
Section 8 (4) allows for the first time for a party to compel the State or a public

body to conduct their case in Irish. This provision only relates to civil matters

and as Bohane notes;

“[a]n amendment to extend this right to criminal proceedings was refused
on the basis of the sudden nature of the cases and because it would

191 Nic Shuibhne criticises the use of the word ‘equality” in the title of the bill as being

irreconcilable with Article 8 of the Constitution which recognises Irish as both the national
language and the first official language (2002) ILT No. 13 at p. 199. The word equality was
eventually dropped from the title.

192 Emphasis added

1%312001] 2 IR 279 at p. 304
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require Irish speaking Gardai, solicitors etc. A fear of the abuse of this
system in criminal cases was also a relevant factor in the decision.”*%*

Perhaps the principal legacy of the decision in O Beolain, particularly the
judgment of Geoghegan J, was to refocus and reignite the Irish language debate
in Ireland. Two longstanding issues which were often highlighted have since
been addressed. The Irish language has become a full official EU language (lIrish
had previously enjoyed the status of a working language) on the back of the very
public and vocal ‘Stadas’ campaign. In becoming an official EU language the
Irish language has found a new role going forward in the Europe of the future,
with elevated status and opportunities for those who wish to use the language. At
the same time moves were afoot to remove the Irish language competency
requirements for lawyers wishing to practise in Ireland. The Competition
Authority recommended that the Irish competency requirements be removed as
they operated as a restraint on competition in the legal sector™®. In addition many
felt that the requirements were doing more harm than good*®® where tokenism
was causing resentment among those who had to sit the exam and where even
those who wished to avail of the legal services through the medium of Irish had
little faith in the integrity of the exam. An ability to translate a passage from An
t-Oilednach does not generally prepare a lawyer for the rigours of legal argument
conducted in the Irish language. The compulsory competency requirements have

been replaced with a short series of lectures in the professional law schools and

194 Bohane, K. “The Official Languages Act 2003” (2005) Cork Online Law Review VIII
available at colr.ucc.ie

195 2008 Competition Authority Report in Competition in Professional Services — Solicitors and
Barristers at p. 64 available at http://tca.ie/publications

1% See generally Nic Shuibhne N, “First among equals? Irish language and the law”, (1999) vol
93:2 Law Society of Ireland Gazette, pp 16-19
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an optional further qualification which focuses on specific Irish language issues
in legal practice is also available rather than the previous extremely basic and

farcical general language test.

The decision by the majority in granting clear declarations regarding Irish
language rights was long overdue and is warmly welcomed. The duties imposed
upon the State to provide translations of materials required by the administration
of justice in a bilingual State will, as noted by Geoghegan J. have cost
implications. However such expenditure should rank high in the order of priority
of Government expenditure to attain their stated aim of a bilingual State. Whilst
the judgment delivered by Geoghegan J has been the subject of criticism it has
nevertheless facilitated pragmatic discussion of an emotive issue that often

suffered from a tokenistic approach. Such a development is to be welcomed.

6. Language Schemes under the Official Languages Act 2003 — Implications

for Access to Justice

The implications of the Official languages Act 2003 are discussed elsewhere in
this work. As is noted in Chapter 3 Sections 7 and 8 of the Official Languages
Act 2003 go a long way to addressing some of the issues raised in O Beolain and
other cases which came before the Courts. In addition to the provisions discussed
above the 2003 Act also contained provision for statutory language schemes
which govern how various public bodies intend to provide services in English,

Irish and bilingually. Two such schemes which are of interest with regards to the
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Court system are the language schemes of the Courts Service'®” and the language
scheme of the Office of Attorney General’®. The first scheme of the Courts
Service covered the period of July 2005 to July 2008 whilst the scheme of the
Attorney General covers the period June 2007 to June 2010 inclusive. The two
schemes differ significantly in form, substance and general quality. The first
scheme of the Courts Service could be best described as minimalist and
extremely basic. In addition to the Courts Service’s scheme being weak and
reductionist, the Courts Service was already operating from a very low base prior
to the passing of the Act. Many of the services which were offered by the Courts
Service are available in English only, such as switchboard operation®®, IT
systems®®, visitor tours®®* and press office?®’. The Scheme commits to limited
updating of these systems to be able to accommodate the Irish language within
the life time of the first scheme, however some the limited updates proposed are
“[s]ubject to planning and budget considerations” and ‘“‘subject to considerations
of compatibility and cost”?®. Other provisions proposed in the first scheme
include basic Irish language training for frontline staff on the basic greetings.
Walsh and McLeod?®* argue that this is inadequate as it “does not provide a real
language choice to the customer at the first point of contact and does not lead to
an adequate ‘supply of ...service in the language’ in the first place.”. A further

weakness of the first scheme of the Courts Service relates to the services that

97 Available at http://www.courts.ie/publications/

198 The scheme of the Office of the Attorney General includes the Office of Parliamentary
Counsel to the Government and the Chief State Solicitor’s Office.

1991 anguage Scheme of the Courts Service at p.19

20 |bid at p.13

21 bid at p.15

292 Ipid

2% |pid at p. 17

204 Walsh, J. and McLeod, W. “An overcoat wrapped around an invisible man? Language
legislation and language revitalisation in Ireland and Scotland” Language Policy (2008) Vol 7 21-
46 atp. 31
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they do propose to offer fully in Irish. Walsh and McLeod*® further note that
many of these services, such as the publication of documents bilingually and a
commitment to reply to correspondence in Irish where the initial correspondence
from the service user was also in Irish are already incumbent upon public bodies
by virtue of Sections 9 and 10 of the Official Languages Act 2003. Restating the
obligations of 2003 Act under the guise of a language scheme is at best
inefficient and illogical and at worse only amounts to page filling and padding of
what is an already sparse document. Some minor concessions to allowing staff to
attend Irish language training courses are made although such concessions lack

208 \Walsh and McLeod note that there is more of an

any overall coherent strategy
emphasis on training and language classes for existing staff rather than
recruitment of bilingual staff which, they argue, may be less likely to contribute
to the bilingualism of the organisation, however they do accept that delays in
recruiting new staff would be inevitable due to personnel management issues®”’.
The day to day monitoring of the scheme of the Courts Service is the
responsibility of the various line managers in different sectors whilst the Senior
Management Group of the Courts Service are to keep the scheme under review.
No one person or group of persons with specific Irish language experience or
qualifications is appointed to oversee the scheme. Whilst the Courts Service’s
own scheme prescribes that the scheme was to expire either in July 2008 or at

such a point when a new scheme has been confirmed by the Minister pursuant to

Section 15 of the Act, whichever is the earlier no new scheme had been

205 Walsh, J. and McLeod, W. “An overcoat wrapped around an invisible man? Language
legislation and language revitalisation in Ireland and Scotland” Language Policy (2008) Vol 7 21-
46 at p. 30

206 | anguage Scheme of the Courts Service at p. 21

207 Sypra note 195 at p. 33
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published and confirmed as of July 2012%®. The Minister did, however, direct
the Courts Service to prepare a draft scheme on or before 20/12/2007. The
progression, if any, of this draft scheme is unknown. A further stumbling block
which has no doubt hindered the Courts Service in the pursuit of the
commitments made in their scheme is the moratorium on public service
recruitment which has been in place in Ireland since 2009. Many of the
commitments made in the scheme would require the recruitment of additional
staff which is no longer possible due to the economic conditions that exist in

Ireland.

The scheme of the Attorney General offers a different perspective on how a key
stakeholder in the Courts system can go about fulfilling their responsibilities
under the Official Languages Act 2003. Firstly it should be noted that unlike the
Courts Service the Office of the Attorney General has very little, if any, direct
contact with members of the public. The Office of the Attorney General (AG)
deals with various other Government bodies and represents the Government in
legal proceedings. The Office of the AG had a strong base of linguistic
competence before the passing of the Official Languages Act and has for many
years had staff capable of carrying out their duties through the medium of
Irish®®, with the use of the language and training therein actively promoted
within the Office. When providing advice to the Government or representing the

Government in Court where legal proceedings have been issued in lIrish, the

208 A5 per the Coimisinéir Teanga’s website http://www.coimisinéir.ie/ under the Draft Language
Schemes section.
29| anguage Scheme of the Office of the Attorney General at p. 19
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Office of the AG provides advice in Irish and retains Counsel who are fluent in
Irish and capable of representing the Office and the Government before the Court

through the medium of Irish.?*°

In 2005 the Office of the AG established a voluntary “Coiste Gaeilge” (Irish
Committee) which facilitated the promotion of the Irish language in the Office
generally and provided an opportunity for those with Irish to improve their levels
of spoken Irish®. The Office of the AG also has established a coherent strategy
with regards to Irish language training for staff members through a Language
Training Policy which “establishes a framework to increase the efficiency and
effectiveness of language training, including Irish language training provided to
staff’?*2. Perhaps the most effective and innovative method adopted by the Office
of the AG to deal with Irish language was the establishment of the post of Irish
Language Officer in 2002%*3. Prior to the drafting of the language scheme the
Irish language Officer’s role was primarily concerned with creating awareness of
the Irish language in the Office of the AG***. The language scheme sees the
creation of an additional Irish Language Officer in the Chief State Solicitors
Office who will collaborate closely with the incumbent Irish Language Officer
with the aim of enhancing the level of service provided through Irish?®. The Irish
Language Officers will be charged with providing advice with regards to the

various Irish language training requirements of staff which they identify from

219 Ipid at p. 20
! pid at p. 21
?12 |pid at p. 22
213 It should be noted that at the time there were no legislative demands on the Office to establish
such a post nor was the Official Languages Act 2003 in force. The creation of the post
demonstrates the significant goodwill which exists in the Office of the AG towards the Irish
language generally.
2‘5‘ Language Scheme of the Office of the Attorney General at p. 29

Ibid
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time to time whilst also providing backup assistance and a point of reference to
staff dealing with communications in Irish. The language scheme also requires
the Irish Language Officers to prepare a bi-annual report (Tuarascéil na Gaeilge)
which is to be furnished to various levels of management within the Office of the
Attorney General. The bi-annual reports are charged with identifying steps which
have already been taken towards meeting the Office’s comments under its
language scheme and providing recommendations with regards to further
provision of training and resources®'®. The scheme places an onus on the various
levels of management to meeting the requirements identified by the Irish
Language Officers in the bi-annual reports.”*’ Such reports ensure that the
operation of the scheme of the Office of the AG will be monitored sufficiently
while the scheme offers a further safeguard by requiring the Irish Language
Officers to liaise with the Head of Administration keeping the operation of the

scheme under review?,

The importance of both schemes to those who are seeking to use the Irish
language in legal proceedings rests on the fact that any legal action will be
undertaken in the Courts which are administered by the Courts Service. In the
vast majority of cases which have an Irish language element the State will be
represented by the Office of the Attorney General. In theory the Chief State
Solicitor’s Office instructs the Office of the Attorney General however in
practice the expertise which is present in the Office of the Attorney General

means that they will take the lead in cases which have an Irish language element.

216 | anguage Scheme of the Office of the Attorney General at p. 30
217 H

Ibid
81bid at p. 34
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The schemes that are prepared under the Official Languages Act represent a
binding promise to deliver the services as are outlined therein. In the case of the
Courts Service, as has been highlighted, the commitments are of such a limited
nature so as to make it difficult for an Irish speaker (or indeed his/her legal team)
to fully engage with the Courts Service through the medium of Irish from an
administrative point of view. Fortunately such problems tend not to exist once
the legal arguments commence as the Office of the Attorney General have
implemented a comprehensive scheme which ensures that the State is at least
capable of being represented to the highest standards before the Courts in either

official language.

Conclusion

Whilst the development of constitutional rights occurred in a stutter